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DECISIONS 


CBIMINAL  CASES 


IN   THE 


STATE  OF  NEW  YORK. 


SUPREME  COURT.   New  York  General  Term,  May,  1864.    Leonard, 
Clerke  and  Welles,  Justices. 

ROSANNA  QUINLAN,   plaintiff  in   error,   v.   THE   PEOPLE, 
defendants  in  error. 

The  prisoner,  together  with  her  husband,  was  indicted  and  tried  for  robbery. 
The  judge  charged  that  if  the  husband  was  present  at  the  time  the  intent 
to  commit  the  offense  was  formed,  the  law  presumed  she  acted  under  his 
compulsion;  but  if  she  formed  the  intent  to  commit  the  crime  and 
actually  commenced  its  consummation  in  his  absence  and  without  his 
knowledge,  the  fact  that  he  afterwards  arrived  and  aided  in  completing 
it  did  not  create  the  presumption  that  she  acted  under  his  compulsion, 
and  that  whether  the  wife  acted  under  the  compulsion  of  her  husband 
was  a  question  for  the  jury.  On  writ  of  error  brought  by  the  prisoner, 
held,  that  the  charge  was  not  erroneous. 

In  an  indictment  for  robbery  in  the  first  degree,  the  prisoner  was  charged 
with  taking  "  bank  bills  of  banks,  to  the  jurors  unknown,  and  of  a  num- 
ber and  denomination  to  the  jurors  aforesaid  unknown,  of  the  value  of 
forty-nine  dollars,  &c.,  &c.,"  and  the  allegation  was  held  to  be  sufficient. 

Form  of  an  indictment  for  robbery  in  the  first  degree. 

THE  prisoner  and  others  pleaded  not  guilty  to  the  fol- 
lowing indictment  for  robbery  in  the  first  degree : 
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City  and  County  of  New  York,  ss: 

The  jurors  of  the  People  of  the  State  of  New  York,  in 
in  and  for  the  body  of  the  city  and  county  of  New  York, 
upon  their  oath  present: 

That  Rosanna  Quinlan,  late  of  the  First  ward  of  the 
city  of  New  York,  in  the  county  of  New  York  aforesaid, 
James  Quiulan,  Margaret  E.  M.  Smith,  and  Catharine 
Kinsley,  late  of  the  same  place,  on  the  fourteenth  day  of 
October,  in  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  sixty-two,  at  the  ward,  city  and  county  aforesaid, 
with  force  and  arms,  in  and  upon  one  Maria  Brannigan,  in 
the  peace  of  the  said  people  then  and  there  being,  feloni- 
ously did  make  an  assault,  and  bank  bills,  of  banks  to  the 
jurors  aforesaid  unknown,  and  of  a  number  and  denomi- 
nation to  the  jurors  aforesaid  unknown,  of  the  value  of 
forty-nine  dollars,  of  the  goods,  chattels,  and  personal 
property  of  the  said  Maria  Brannigan,  from  the  person  oi 
said  Maria  Brannigan,  and  against  the  will  and  by  violence 
to  the  person  of  said  Maria  Brannigan,  then  and  there 
violently  and  feloniously  did  rob,  steal,  take  and  carry 
away,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  the  people  of  the 
State  of  New  York,  and  their  dignity. 

A.  OAKEY  HALL,  District  Attorney. 

The  issue  came  on  for  trial  on  the  19th  day  of  Novem- 
ber, 1862,  at  a  Court  of  General  Sessions  of  the  Peace, 
held  in  and  for  the  city  and  county  of  New  York,  before 
John  H.  McCunn,  city  judge  of  said  city,  and  a  jury. 

And  on  the  trial  it  was  proved  that  two  of  the  prisoners, 
to  wit,  Rosanna  Quinlan  and  James  Quinlan,  are  and  were, 
at  the  time  when  both  were  indicted,  married  to  each 
other;  that  the  counsel  for  Rosanna  Quinlan  and  James 
Quiulan  asked  the  court  to  charge  the  jury  that  upon  the 
proof  of  the  marriage,  and  that  the  parties  were  man  and 
wife,  both  of  them  could  not  be  convicted. 
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The  court  refused  to  charge  the  jury  in  that  way,  but 
charged  that,  if  the  husband  was  present  at  the  time  the 
intent  to  commit  the  offense  was  formed,  the  law  pre- 
sumes she  acted  under  his  compulsion;  but,  if  they  find 
that  she  formed  the  intent  to  commit  the  crime,  and  actually 
commenced  its  consummation  in  his  absence  and  without 
his  knowledge,  the  fact  that  he  afterwards  arrived  and 
aided  in  completing  it,  did  not  create  the  presumption  that 
she  acted  under  his  compulsion;  that  whether  the  wife,  in 
the  present  case,  acted  under  the  compulsion  of  her  hus- 
band, was  a  question  for  the  jury  to  determine  from  all  the 
evidence  in  the  case.  To  such  ruling,  and  to  the  refusal 
of  the  court  to  charge  the  first  proposition,  the  counsel  for 
the  prisoner  excepted. 

Rosanna  Quinlan  was  found  guilty  by  the  jury  of  grand 
larceny,  and  was  sentenced  by  the  court  to  two  years 
imprisonment  in  the  State  prison.  Her  counsel  then 
brought  the  case  before  this  court  by  writ  of  error. 

8.  H.  Stuart,  for  the  plaintiff  in  error. 

A.  Oakey  Hall  (District  Attorney),  for  the  people. 

I.  The  allegation  of  stealing   "bank  bills,  of  banks  to 
the  jurors    aforesaid   unknown,   and   of   a   number   and 
denomination  to  the  jurors  aforesaid  unknown,   of  the 
value  of  forty-nine  dollars,"  is  a  proper  one.    (Per  DENIO, 
Ch.  J.,  People  v.  Hastens,  16  JN.  Y.,  347.) 

II.  The  city  judge  correctly  left  to  the  jury  the  doctrine 
of  legal  coercion  or  non-coercion,  as  applied  to  the  par- 
ticlar  participation  of  the  husband  and  wife  in  the  criminal 
transaction  under  trial. 

1.  Certainly  the  request  of  counsel  was  wrong,  because 
it  only  approached  the  legal  doctrine,  and  comprised  only 
some  precedent  elements. 

2.  The  court  charged  in  words  as  follows:  "if  the  hus- 


12  DECISIONS  IN  CRIMINAL  CASES. 

Quinlan  v.  The  People. 

baiul  was  present  at  the  time  the  intent  to  commit  the 
ollciKse  was  formed,  the  law  presumes  she  acted  under  his 
compulsion;  but,  if  they  find  that  she  formed  the  intent  to 
commit  the  crime,  and  actually  commenced  its  consumma- 
tion in  his  absence  and  without  his  knowledge,  the  fact 
that  he  afterwards  arrived  and  aided  in  completing  it,  did 
not  create  the  presumption  that  she  acted  under  his  com- 
pulsion; that  whether  the  wife,  in  the  present  case,  acted 
under  the  compulsion  of  her  husband,  was  a  question  for 
the  jury  to  determine  from  all  the  evidence  in  the  case." 

3.  This  charge,  in  efiect,  stated  the  law  in  the  following 
language  of  WHARTON:  "  but  if  she  commit  a  crime  of  her 
own  voluntary  act,  even  in  company  with  or  by  coercion 
of  her  husband,  she  is  punishable  as  much  as  if  she  were 
sole."    (1  WJiar.  Or.  L.,  §  71.) 

4.  The  ancient  law  of  coercion,  as  found  in  HAWKINS 
and  HALE,  was  absurd.    For  example:  the  husband  might, 
in  the  most  stringent  manner,  coerce  her  to  commit  mur- 
der.    Yet  being  murder,  and  not  a  misdemeanor,  her  act 
was    not   excused.     What  was   it   that    should    excuse  ? 
Clearly  the  coercion,  however  produced.    How  much  more 
sensible  the  doctrine:  if  the  circumstances  convinced  a  jury 
that  the  wife  did  not  commit  crime  voluntarily,  but  acted 
out  of  fear  from  the  husband's  presence,  and  from    his 
present  ability  to  do  her  harm,  or  out  of  a  fear  for  future 
vengeance  on  his  part,  etc.,  etc.,  then  the  jury  might  acquit; 
but  if  they  thought  the  contrary,  then  they  might  convict. 
In  short,  let  coercion  be  proven  or  disproven,  like  any 
other  independent  fact  illustrating  intent  or  confederacy 
of  purpose.    The  very  principle,  as  just  stated,  was  acknow- 
ledged in  the  instance  cited  by  VAUGHAN,  J.,  in  Queen  v. 
Cruise  (1838,  2  Moody,  57),  of'  a  man  who  was  a  cripple 
and  bed-ridden,  whose  wife  was  convicted  of  a  crime  com- 
mitted in  his  presence.     They  were  man  and  wife;  he  was 
always    present   during   the    commission   of  the    crime 
although  bed-ridden;    he  may  have  coerced  her  to  the 
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crime  by  a  strong  will,  or  the  possession  of  a  pistol,  or  by 
many  other  imaginable  conditions.  But  in  effect,  the  cir- 
cumstances of  the  case  showed  that  she  was  not  coerced. 
Again,  could  not  a  husband  command  his  wife  to  commit 
crime,  and  might  not  his  hold  upon  her  weak  love  or  fears 
be  so  great,  as  shown  by  circumstances,  that  even,  although 
he  was  absent  when  the  corpus  delicti  was  created,  or  was 
consummated,  she  was  actually  coerced,  and  therefore 
ought  to  be  acquitted?  Is  not  the  safer  rule  to  leave  it 
to  the  jury  to  say,  in  each  particular  case,  "coercion  01 
non-coercion?  " 

5.  The  later  law  indicates  this:     In  Queen  v.  Cruise, 
supra,  Lord  ABINGER  says,  "  This  case  must  have  been  left 
to  the  jury,   and  they  have  convicted  the  parties  of  an 
offense    of    which   they   might    be   jointly   guilty."      In 
Queen  v.  Borber,  wife  and  son  (4  Cox  Cr.  Cases,  p.  272,  at 
Nisi  Prius),  the  lamented  TALFOURD  said  to  the  jury: 
"  This  is  entirely  a  question  for  you.    The  man  and  woman 
are  living  together,  and  that  is  evidence  from  which  you 
are  at  liberty  to  infer  that  they  are  man  and  wife.     If  you 
think  so,  and  also  believe  that  the  man  was  in  possession 
of  these  moulds,  then  you  ought  to  acquit  the  woman,  as 
she  cannot  in  law  be  said  to  have  any  possession  separate 
from  her  husband,"  etc.,  etc. 

6.  May  not  circumstances  exist  wherein  the  husband  is 
the   one  under  coercion?     Suppose   Macbeth  and  Lady 
Macbeth  to  have  been  amenable  to  our  law;  what  jury 
would  have  hesitated  to  convict  her? 

7.  But  cessante  ratione  lex  ipsa  cessat-  whether  good  or 
bad  in  effect,  the  ancient  law  has  lost  its  reason  in  these 
times. 

By  the  ancient  law  the  husband  had  the  benefit  of  clergy 
if  he  could  read,  but  in  no  case  could  women  have  that 
benefit;  it  would,  therefore,  have  been  an  odious  proceed- 
ing to  have  executed  the  wife,  and  to  have  dismissed  the 
.husband  with  a  slight  punishment.     To  avoid  this,  it  wras 
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thought  better  that  she  should,  in  all  cases,  be  acquitted; 
])iit  as  this  reason  did  not  apply  to  misdemeanors,  coercion 
did  not  apply  to  them!  This  appears  from  note  to  2 
Lewin's  Crouon  Reports,  p.  232  (1838  . 

8.  Might  not  the  rule  in  modern  days  be  stated  thus: 
The  coercion  of  the  wife  by  the  husband,  when  both  are 
present  at  an  act  of  crime,  is  presumed  until  the  contrary 
appear.     But  the  jury  shall  decide  upon  the  facts  whether 
the  wife  is  excusable  or  is  a  guilty  participant.     (Deduced 
from  1  Whar.,  §  75,  and  cases  supra.) 

9.  In  short,  did  she  sin  as  a  wife  oj;  as  a  woman?     If  in 
her  capacity  as  an  obedient  wife,  let  the  husband  answer. 
If  as  a  woman,  she  must  answer  with  or  withouther  husband. 

Such,  in  effect,  was  the  law  applied  by  the  city  judge, 
to  the  case  at  bar;  in  which  case  there  was  evidence  that 
the  crime  was  begun  by  her,  and  that  the  husband  came 
into  the  crime  afterwards. 

By  the  Court,  LEONARD,  J.  1st.  The  case  as  presented 
is  so  meagre  that  it  is  impossible  to  determine  whether  or 
not  the  evidence  justified  the  request  made  by  the  prison- 
er's counsel,  in  respect  to  the  charge  of  the  judge. 

On  the  hypothesis  of  the  judge,  his  charge  was  correct. 
(1  Wharton's  Crim.  Law,  ($  71,  75.)  But  one  fact  proven 
in  the  case  is  presented,  viz:  that  Rosanna  and  James 
Quinlan,  two  of  the  prisoners  at  the  bar,  are  and  were, 
at  the  time  when  both  were  indicted,  married  to  each  other. 
Whether  they  were  married  at  the  time  the  offence  was 
committed,  would  have  been  more  material.  But,  if  we 
assume  that  they  were  then  husband  and  wife,  it  is  not 
stated  whether  the  husband  was  present  when  the  offense 
was  committed. 

If  both  were  together,  and  nothing  appeared  to  the  con- 
trary, the  presumption  would  be  that  the  wife  acted  under 
coercion,  and  she  would  then  be  entitled  to  an  acquittal. 
(1  Whartoris  Crim,  Law,  §  73.) 
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We  cannot  assume  the  facts  to  be  in  favor  of  the  prisoner 
after  conviction.  If  she  wanted  any  benefit  of  her  excep- 
tion to  the  refusal  to  charge  as  requested,  it  was  incumbent 
on  the  prisoner  to  prepare  a  bill  of  exceptions  containing 
the  facts,  if  any  existed,  so  as  to  make  it  apparent  that 
the  law  applicable  to  her  case  was  correctly  stated  in  the 
request. 

2d.  The  objection  to  the  indictment  is  not  well  taken. 
The  jurors  may  omit  a  matter  of  description  which  they 
cannot  ascertain,  when  the  substance  of  the  offense  is  set 
out.  (Hastens  v.  The  People,  16  N.  Y.  R.,  347.)  Some 
part  of  the  money  stolen  in  the  case  of  Hastens  v.  The 
People,  was  described  in  the  same  manner  as  in  the  case 
at  bar,  and  it  was  held  good  in  the  opinion  of  Judge 
DENIO. 

The  judgment  of  the  General  Sessions  must  be  affirmed. 


SUPREME  COURT.    New  York  General  Term,  May,  1864.   Leonard, 
Clerke  and  Welles,  Justices. 

CHARLES  H.  WALTEES,  plaintiff  in  error,  v.  THE  PEOPLE, 
defendants  in  error. 

The  act  of  the  Legislature  (Laws  of  1858,  ch.  332,  §  1)  allowing  peremp- 
tory challenges  to  jurors,  on  the  part  of  the  People,  in  certain  criminal 
cases,  is  not  unconstitutional. 

Where  a  person  called  as  a  juror  in  a  capital  case,  on  being  challenged  by 
the  public  prosecutor,  testified  that  he  had  conscientious  scruples  as  to 
the  propriety  of  the  death  penalty  in  any  case,  and,  on  cross-examination, 
said  that  if  he  was  sworn  to  render  a  verdict  according  to  the  evidence  he 
would  respect  his  oath  and  do  so,  but  added,  that  he  would  not  feel  willing 
to  be  a  juror  in  the  case,  held,  that  he  was  properly  excluded. 

A  correct  decision  will  not  be  reversed  because  it  was  put  by  the  court 
below,  upon  an  insufficient  ground. 

On  the  trial  of  an  indictment  for  murder,  after  it  had  been  proved  that  on 
Monday,  the  30th  November,  1863,  the  prisoner  came  to  a  house  of  ill-fame 
where  the  deceased  was  staying,  broke  open  the  door  of  her  room,  threw  her 


1G  DECISIONS  IN  CRIMINAL  CASES. 

Walters  v.  The  People. 

npon  the  floor  and  stabbed  her  with  a  knife  a  great  many  times,  of  which 
wounds  she  died  a  few  days  after,  it  was  held  to  be  competent,  on  the 
part  of  the  prosecution,  to  prove  that  on  the  night  of  the  day  previous  to 
the  stabbing,  the  prisoner  came  to  the  house  where  the  homicide  occurred 
and  asked  the  deceased  to  go  out  with  him  away  from  the  house,  and  that 
she  refused;  that  the  prisoner  then  struck  her  and  bit  her  hand  and  she 
still  refused  to  go;  that  the  prisoner  then  went  out  and  brought  in  an 
officer  and  said  that  she  had  stolen  his  watch  and  that  the  officer  then 
took  both  to  the  station-house  and  kept  them  locked  up  there  all  night ; 
that  they  were  next  morning  let  out  and  the  deceased  went  back  to  bed, 
when  the  prisoner  made  the  attack  on  her  which  resulted  in  the  homicide, 
such  evidence  being  proper  for  the  purpose  of  showing  deliberation  and 
malice. 

The  indictment  charged  the  name  of  the  deceased  to  be  Nancy  Elizabeth 
Vincent;  the  evidence  shewed  she  went  by  the  name  of  Lizzie  Walters — 
that  she  sometimes  went  by  the  name  of  Elizabeth — that  she  called  her 
name  Nancy  E.  Vincent  and  that,  when  brought  before  the  officer  charged 
with  having  stolen  the  prisoner's  watch,  she  stated,  in  the  presence  of 
the  prisoner,  that  she  was  not  his  wife,  that  her  name  was  Nancy  Vincent 
and  that  the  prisoner  made  no  objection  to  her  statement,  held,  that  it 
was  not  erroneous  in  the  court  below  to  exclude  as  evidence  letters 
addressed  to  the  prisoner  which  had  been  written  at  the  request  of  the 
deceased  and  which  were  signed  Lizzie  Walters  or  Elizabeth  Walters, 
some  of  them  commencing  "  My  dear  husband  "  and  concluding  "  Your 
loving  wife,"  such  letters  being  offered  for  the  purpose  of  proving  a  variance 
between  the  indictment  and  the  evidence. 

In  an  indictment  for  murder,  where  the  true  name  of  the  deceased  is  charged 
in  the  indictment  and  proved  on  the  trial,  there  is  no  variance,  though  it 
also  appears  that  the  deceased  went  by  another  name;  and  where  the  name 
charged  in  the  indictment  is  not  the  true  name,  yet  if  it  is  proved  that 
the  deceased  was  called  by  the  name  charged  it  is  sufficient  and  there  is 
no  variance. 

On  the  question  of  premeditation  and  malice,  the  court  charged  the  jury 
that  if  the  prisoner  went  to  the  house  with  the  intent  to  kill  the  deceased, 
or  if  he  went  there  without  intending  to  kill  ker,  but  at  the  time  he  got 
hold  of  her  and  pulled  her  out  of  bed,  a  minute  before  the  blow  was  struck, 
he  conceived  the  intent  to  take  her  life,  then  he  was  guilty  of  murder, 
held,  that  the  charge  was  not  erroneous. 

WRIT  of  error  to  the  Court  of  General  Sessions  of  the 
Peace,  in  and  for  the  city  and  county  of  New  York. 

The  plaintiff  in  error  was  indicted  in  the  court  below  in 
December,  1863,  for  the  murder  of  Nancy  Elizabeth  Vin- 
cent, on  the  30th  day  of  November  in  the  same  year.  At 
a  term  of  said  court,  held  on  the  9th  day  of  February, 
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1864,  the  plaintiff  in  error  was  brought  to  trial  upon  the 
indictment,  and  was  convicted  of  murder  in  the  first  degree, 
and  judgment  of  death  pronounced  upon  him,  to  be  exe- 
cuted on  the  15th  day  of  April,  1864.  Upon  that  judg- 
ment the  present  writ  of  error  was  brought. 

8.  H.  /Stuart,  for  plaintiff  in  error. 

A.  Oakey  Hall  (District  Attorney),  for  the  people. 

By  the  Court,  WELLES,  J.  Upon  the  trial  in  the  court 
below,  a  number  of  questions  arose  upon  objections  by 
the  prisoner's  counsel  and  the  rulings  and  decisions  of  the 
court  thereon;  also  upon  the  charge  of  the  court  to  the 
jury,  and  refusals  to  charge  as  requested  by  the  prisoner's 
counsel. 

I  shall  proceed  to  consider  these  questions  in  the  order 
in  which  they  are  presented  by  the  case  and  bill  of  excep- 
tions; and,  1st,  in  the  course  of  empanneling  the  petit 
jury,  Benjamin  Bennet  was  called  as  a  juror,  and  set  aside 
on  a  peremptory  challenge  by  the  district  attorney;  to 
which  the  counsel  for  the  prisoner  objected.  It  is  now 
insisted  that  the  act  of  the  Legislature  allowing  peremp- 
tory challenges  on  the  part  of  the  People  is  unconstitu- 
tional and  void.  (Laws  of  1858,  ch.  332,  §  1,  p.  557.) 
That  statute  provides  that  on  any  trial  for  any  offense 
punishable  by  death,  or  by  imprisonment  in  the  State 
prison  for  the  term  of  ten  years,  or  for  a  longer  term,  the 
People  shall  be  entitled  peremptorily  to  challenge  five  of 
the  persons  drawn  as  jurors  for  such  trial,  and  no  more. 
The  challenge  under  consideration  was  the  only  peremp- 
tory one  interposed  by  the  prosecuting  counsel.  The 
enactment  seems  to  be  within  the  plain  and  obvious  scope 
of  legislative  power,  and  is  not  in  conflict  with  any  provi- 
sion of  the  Constitution.  We  think  the  objection  was  not 
well  founded. 

PAR.— VOL.  VI.  2 


18  DECISIONS  IN  CRIMINAL  CASES. 

Walters  v.  The  Peop.e. 

2d.  Kobert  C.  Thompson  was  drawn  as  a  juror,  and  was 
challenged  by  the  defendant's  counsel  for  principal  cause. 
No  fact  appears  to  have  been  stated  when  the  challenge 
was  interposed,  as  the  cause  for  which  it  was  made.  The 
juror  was  then  duly  sworn,  as  the  case  states,  but  does 
not  state  what  was  the  form  or  substance  of  the  oath 
administered  to  him,  when  the  following  examination  of 
the  juror  and  proceeding  upon  the  challenge  took  place: 

Question  by  the  Prisoner's  Counsel.  What  is  your  busi- 
ness, and  how  long  have  you  resided  in  the  city?  Answer. 
An  engineer;  I  have  lived  in  the  city  twenty-seven  years. 

Question.  Do  you  recollect  to  have  read  or  heard  any- 
thing about  this  case?  Answer.  I  do  not;  I  know  nothing 
of  the  prisoner  or  the  case. 

The  prisoner's  counsel  then  said:  "We  are  content  with 
the  juror,  and  withdraw  the  challenge." 

Question  by  the  District  Attorney.  You  have  no  conscien- 
tious scruples,  have  you?  Answer.  Yes;  I  have,  sir;  I 
have  conscientious  scruples. 

Question  by  the  Prisoner's  Counsel.  If  you  were  sworn 
to  render  a  verdict  according  to  the  evidence,  you  would 
respect  your  oath,  and  so  do,  would  you  not?  Answer.  I 
would,  sir;  but  I  should  not  feel  willing  to  be  sworn  in 
the  case. 

By  the  Court.  The  juror  objects  to  being  sworn.  I  will 
exclude  him.  The  prisoner's  counsel  objected,  and  the 
court  IK'  jd  the  objection. 

The  question  in  regard  to  the  exclusion  of  this  juror 
may  be  summed  up  in  few.  words.  The  challenge  by  the 
prisoner's  counsel  had  been  withdrawn;  when  the  counsel 
for  the  People  proved  by  the  juror  that  he  had  conscien- 
tious scruples.  These  scruples  evidently  related  to  the 
propriety  of  the  death  penalty  in  any  case.  It  was  not 
so  specified  in  the  question  to  the  juror,  nor  in  his  answer, 
but  it  was  obviously  so  understood  by  him,  as  the  question 
put  to  one  of  the  persons  called  as  a  juror,  and  examined 
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just  before,  contained  the  specification,  and  this  juror 
must  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, to  have  been  present  and  heard  it.  It  is  true  he 
testified  that  he  would  respect  his  oath  and  render  his 
verdict  according  to  the  evidence,  but  added  he  should 
not  feel  willing  to  be  sworn  in  the  case.  He  was  set  aside 
by  the  court,  who  specified  no  other  ground  or  reason  for 
the  exclusion  than  the  feeling  of  unwillingness  of  the 
juror  to  be  sworn  in  the  case.  If,  however,  we  can  see 
that  it  was  the  duty  of  the  court  to  exclude  him  as  legally 
incompetent,  we  should  not  reverse  the  judgment  for  the 
reason  that  the  exclusion  was  put  upon  an  insufficient 
ground,  assuming  that  such  was  the  fact.  A  man  who 
honestly  believes  that  government  has  not  the  right  to 
take  life  as  a  penalty  for  crime  in  any  case,  which  is  con- 
fessedly the  foundation  for  such* scruples  of  conscience  by 
persons  called  as  jurors  in  capital  cases,  is  clearly  not  a 
competent  juror  for  the  trial  of  an  indictment,  where  a  con- 
viction involves  the  death  penalty.  However  faithfully 
he  may  intend  to  render  a  verdict  in  strict  accordance 
with  the  evidence,  and  no  matter  how  firmly  he  may  believe 
he  will  be  able  to  do  so,  such  is  the  character  of  the 
human  mind,  so  self- deceiving  in  its  operations  and  their 
results,  that  an  unbiased  verdict  could  scarcely  be  expected 
from  a  juror  thus  affected.  The  more  sincere  and  honest 
his  scruples,  the  greater  the  danger  of  their  going  with 
him  into  the  jury  box  and  contaminating  his  verdict.  The 
firm,  independent  and  impartial  administration  of  public 
justice  is  too  important  to  be  left  exposed  to  such  improper 
influences,  and  such  uncertain  consequences. 

We  think  the  juror  was  properly  excluded. 

Several  other  questions  arose  upon  objections  by  the 
prisoner's  counsel  in  the  course  of  empannelling  the  jury. 
They  are  all,  however,  disposed  of  by  the  views  already 
stated,  in  considering  the  objection  to  the  ruling  of  the 
court  in  excluding  Thompson  as  a  juror. 
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3d.  It  was  proved  on  the  part  of  the  people  that  on  a 
certain  Monday  morning,  the  deceased  was  in  bed  with 
another  woman  at  a  house  of  ill-fame  in  Centre  street,  in 
the  city  of  New  York,  when  the  prisoner  broke  open  the 
door  of  the  room  where  they  were,  entered  the  room, 
seized  the  deceased,  dragged  her  out  of  the  bed,  threw 
her  upon  the  floor,  took  hold  of  her  head,  "  made  her  Jiead 
go  up  and  down  a  great  many  times,"  as  one  of  the  wit- 
nesses expressed  it,  and  stabbed  her  with  a  knife  a  great 
many  times  in  her  shoulders,  back,  neck,  stomach,  legs, 
and  in  various  other  parts  of  her  body;  that  he  was  then 
forced  to  leave  her,  and  went  into  the  street.  This,  as  it 
appears  by  the  evidence,  was  on  the  30th  day  of  November, 
1863.  She  was  soon  after,  and  on  the  same  day,  taken  by 
the  police  officers  to  the  city  hospital,  where  she  lingered 
until  the  7th  day  of  December,  1863,  when  she  died  of  the 
wounds  thus  inflicted  by  the  prisoner. 

The  counsel  for  the  people  then  proposed  to  prove  by 
a  witness  on  the  stand  an  occurence  between  the  prisoner 
and  the  deceased  on  the  Sunday  night  previous  to  the 
murder,  for  the  purpose  of  showing  the  intent  of  the 
prisoner.  To  this  the  counsel  for  the  prisoner  objected, 
and  the  objection  was  overruled  by  the  court.  The  witness 
then  stated  substantially  as  follows:  That  the  prisoner,  on 
the  night  before  the  morning  of  the  homicide,  at  the  house 
where  the  homicide  occurred,  wanted  the  deceased  to  go 
out  with  him  away  from  the  house,  and  she  would  not  go. 
That  he  then  struck  her  and  bit  her  hand,  and  yet  she 
would  not  go.  He  then  went  out  and  brought  in  an  officer, 
and  said  she  had  stolen  his  watch.  That  the  officer  took 
both  to  the  station  house,  where  they  were  locked  up  all 
night,  and  both  were  let  out  on  Monday  morning.  That 
the  deceased  came  back  to  the  house  and  went  to  bed. 
Some  time  after,  the  prisoner  followed  her  to  the  house 
and  committed  the  outrages  above  described.  This  evidence 
was  entirely  proper  for  the  purpose  of  showing  delibera- 
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tion  and  malice  on  the   part  of  the  prisoner,  and  was 
properly  received  by  the  court. 

4th.  One  of  the  prisoner's  grounds  of  defense  was  an 
alleged  variance  between  the  indictment  and  the  evidence, 
in  respect  to  the  name  of  the  deceased,  the  indictment 
charging  it  to  be  Nancy  Elizabeth  Vincent,  and  the  evi- 
dence showing  that  she  went  by  the  name  of  Lizzie  Walters. 
The  prisoner's  counsel  proved,  and  offered  to  read  in 
evidence  a  number  of  letters  addressed  to  the  prisoner 
under  various  dates  and  signed  some  of  them  Lizzie  Walters, 
and  others  Elizabeth  Walters,  and  proved  to  have  been 
written  for  and  at  the  request  of  the  deceased.  The  read- 
ing of  these  letters  was  objected  to  by  the  counsel  for  the 
people,  and  the  objection  was  sustained  by  the  court. 
This  decision  of  the  court  is  now  urged  as  a  ground  for 
reversing  the  judgment.  Copies  of  the  letters  are  annexed 
to  the  bill  of  exceptions,  and  upon  inspection,  their  con- 
tents are  found  to  be  entirely  immaterial  to  the  question 
of  variance,  or,  indeed,  to  any  other  question  involved  in 
the  trial,  except  only  the  signatures,  which  showed  that  at 
the  dates  of  the  letters  she  called  her  name  Walters.  That 
she  called  her  name  Walters,  and  went  by  that  name,  among 
her  associates  at  the  house  of  prostitution  referred  to,  was 
proved  by  all  the  witnesses  introduced  on  the  part  of  the 
people  called  to  prove  the  homicide  and  its  perpetrator 
and  was  not  questioned  by  the  public  prosecutor.  None 
of  these  witnesses  professed  to  know  what  her  real  name 
was.  Some  of  these  letters  in  their  commencements  and 
conclusions  seemed  to  indicate  that  the  deceased  was  the 
wife  of  the  prisoner;  for  example,  they  commenced  "My 
dear  husband,"  and  concluded  "Your  loving  wife,"  &c. 
And  it  was  for  the  purpose  of  proving  that  she  was  in  fact 
his  wife,  and  therefore  her  name  must  have  been  Walters, 
and  not  Vincent,  that  the  letters  were  offered  in  evidence. 
On  objection  by  the  counsel  for  the  people,  the  letters 
were  excluded.  I  entertain  no  doubt  of  the  correctness 
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of  this  decision.  A  marriage  in  fact  cannot  be  thus  proved, 
and  so  far  as  common  reputation  was  concerned  the  pris- 
oner had  the  benefit  of  all  the  evidence  which  he  could 
produce.  There  was  no  evidence  of  cohabitation  between 
the  parties,  in  such  a  sense,  as  with  the  evidence  of  com- 
mon reputation  in  some  cases  raises  the  presumption  of 
marriage.  The  prosecution  had  proved  that  when  the 
prisoner  and  the  deceased  were  at  the  station  house  together, 
the  evening  before  the  commission  of  the  homicide,  the 
deceased  stated  in  the  presence  of  the  prisoner,  in  answer 
to  questions  put  to  her  by  the  officer  who  was  investigat- 
ing the  prisoner's  charge  against  her  for  stealing  his  watch, 
that  she  was  not  his  wife,  and  that  her  name  was  Nancy 
Vincent.  It  elsewhere  appeared  that  she  called  her  name 
Nancy  E.  Vincent,  and  that  she  sometimes  went  by  the 
name  of  Elizabeth.  When  she  denied  in  presence  of  the 
prisoner  that  she  was  his  wife,  and  stated  her  name  to  be 
Nancy  Vincent,  he  made  no  objection  to  her  statements. 
The  rule,  as  I  understand  it,  in  a  case  like  the  present,  is, 
that  where  the  deceased  went,  and  was  called  among  her 
acquaintances  by  a  name  different  from  his  or  her  true 
name  the  district  attorney  may  state  the  true  name  in  the 
indictment,  and  if  the  true  name  is  proved  on  the  trial, 
there  is  no  variance,  although  it  also  appears  that  the 
deceased  went  by  another  name.  So  also,  if  the  name 
charged  in  the  indictment  is  not  the  true  name,  yet  if  it  is 
proved  that  the  deceased  went  and  was  called  among  his 
or  her  acquaintances  by  the  name  charged,  it  is  sufficient, 
and  there  is  no  variance.  Here  the  deceased  declared,  the 
evening  before  the  murder,  that  her  name  was  Vincent, 
and  that  she  was  not  the  wife  of  the  prisoner.  The  prisoner 
was  present  and  made  no  objection.  He  was  at  the  same 
time  charging  her  with  stealing  his  watch,  which  was 
impossible,  if  she  was  his  wife.  This  was  quite  sufficient 
to  go  to  the  jury,  and  for  them  to  find  that  her  true  name 
was  Nancy  E.  Vincent. 
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5th.  There  was  an  attempt  made  on  behalf  of  the  pris- 
oner to  prove  that  at  the  time  he  committed  the  homicide 
he  was  laboring  under  a  state  of  mental  derangement,  but 
the  testimony  did  not  approximate  to  even  prima  fade  evi- 
dence of  the  fact.  Such  as  it  was,  it  was  fairly  submitted 
lyy  the  court  to  the  jury,  as  was  also  the  question  of  the 
variance  before  considered. 

6th.  After  the  evidence  was  closed,  and  the  case  sum- 
med up  to  the  jury  by  the  counsel  for  the  prisoner  and 
the  district  attorney  respectively,  the  prisoner's  counsel 
requested  the  court  to  charge  three  several  propositions 
of  law  to  the  jury  as  follows: 

1st.  Premeditated  malice  cannot  be  inferred  from  the 
manner  of  the  killing,  nor  the  means  employed,  however 
cruel  the  one,  or  dangerous  the  other. 

2d.  That  a  case  like  the  present  where  the  defense  con- 
sists in  the  insanity  of  the  prisoner,  it  becomes  incumbent 
upon  the  prosecution  to  prove  him  sane. 

3d.  That  if  Nancy  E.  Vincent  was  not  the  name  of  the 
deceased,  and  she  was  known  by  and  among  her  acquaint- 
ances, and  in  the  community  in  which  she  lived,  and 
Elizabeth  Walters  was  the  name  by  which  she  was  so 
known,  the  jury  must  acquit. 

The  court  refused  to  charge  as  requested  except  so  far  as 
the  propositions  were  embraced  in  the  charge  he  was  about 
to  make.  The  court  then  charged  the  jury  upon  the  various 
questions  arising  upon  the  evidence  ;  in  the  course  of  which 
he  said  to  them:  "  You  must  be  satisfied  that  the  prisoner 
committed  the  murder,  and  intended  at  the  time  to  take 
the  life  of  the  deceased.  The  intent  must  be  completely 
made  out,  otherwise  you  cannot  convict  of  murder.  The 
law  presumes  malice  from  the  mere  act  of  killing,  because 
the  natural  and  probable  consequences  of  any  deliberate 
act  is  presumed  to  have  been  intended  by  the  author.  If 
the  prisoner  went  to  the  house  with  the  intent  to  kill  the 
deceased,  or  if  he  went  there  without  intending  to  kill  her 
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but  at  the  time  he  got  hold  of  her  and  pulled  her  out  of 
bed,  a  minute  before  the  blow  was  struck,  he  conceived 
the  intent  to  take  her  life,  then  he  is  guilty  of  murder. 
But  if  you  are  of  the  opinion,  from  all  the  evidence,  that 
he  did  not  intend  to  take  life,  but  that  the  blow  was  struck 
in  the  heat  of  passion,  then  you  can  convict  of  man- 
slaughter in  one  of  the  degrees.  You 
must  look,  gentleman,  at  the  evidence,  in  order  to  gather 
the  intent,  or  what  is  termed  the  malice  of  the  act." 

I  am  prepared  to  endorse  the  law  as  thus  stated  by  the 
court.  It  substantially  answers  the  counsel's  first  request 
to  charge.  The  jury  were  to  judge  from  all  the  evidence 
and  the  circumstances  attending  the  homicide,  whether  the 
prisoner  intended  to  take  the  life  of  the  deceased,  and  in 
looking  at  those  circumstances  it  was  proper  for  them  to 
take  into  view  the  manner  of  the  killing  and  the  means 
employed  ;  and  from  them  all  taken  together  they  would 
determine  the  question  of  the  malice  aforethought. 

Upon  the  other  two  propositions  I  think  the  charge  was 
correct.  Upon  that  one  which  relates  to  the  defense  of 
insanity,  the  only  evidence  on  the  subject  was  Dr.  Ranney's 
letter  to  the  district  attorney,  read  in  evidence  to  the 
jury  by  consent,  which  is  an  utter  failure  to  prove  the 
prisoner  insane.  Indeed  it  proves  directly  the  contrary. 
The  whole  matter  was  submitted  to  the  jury  with  great 
fairness,  and  quite  as  favorably  to  the  prisoner  as  he  had  a 
right  to  require. 

On  the  subject  of  the  misnomer,  which  I  have  already 
considered,  th^  charge,  I  think,  is  unexceptionable..  It 
covered  the  whole  ground  of  the  request,  and  the  whole 
question  was  fairly  submitted  to  the  jury. 

It  seems  to  me  the  prisoner  has  had  a  fair  trial  upon  the 
merits,  and  that  in  the  course  of  it,  no  rule  of  law  has 
been  violated.  The  evidence  of  his  guilt  is  clear  and  con 
vincing.  I  think  the  judgment  of  the  court  below  should 
be  affirmed.  Judgnient  affirmed. 
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THE  PEOPLE  v.  JOHN  B.  HOLMES 

On  the  trial  of  a  prisoner  for  manslaughter,  alleged  to  have  been  committed 
in  the  First  ward  of  the  city  of  New  York,  it  was  proved  that  the  prisoner 
resided  in  that  ward,  and  that  a  political  meeting  had  been  held  there  on 
the  night  the  act  was  committed.  On  the  cross-examination  of  a  witness 
for  the  prosecution,  he  was  asked,  "  Was  the  defendant  a  candidate  for 
alderman  of  the  First  ward  at  this  time? "  On  review,  held,  that  the 
question  was  properly  excluded  as  immaterial  and  irrelevant. 

Where  a  party  relies  upon  an  exception  for  refusing  to  charge  as  requested, 
the  request  must  be  perfectly  proper  as  an  entirety;  if  it  embraces  a  single 
idea  or  view  which  ought  not  to  be  presented,  it  destroys  the  value  of  the 
exception,  although  a  part  of  the  legal  proposition  embraced,  if  detached 
and  presented  separately,  might  be  entirely  proper. 

Form  of  an  indictment  for  manslaughter. 

THE  prisoner  was  indicted  for  manslaughter  as  follows: 
City  and  County  of  New  York,  ss: 

The  jurors  of  the  people  of  the  State  of  New  York,  in 
and  for  the  body  of  the  city  and  county  of  New  York, 
upon  their  oath,  present: 

That  John  B.  Holmes,  late  of  the  First  ward,  of  the 
city  of  New  York,  in  the  county  of  New  York  aforesaid, 
on  the  third  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-four,  at  the  ward, 
city  and  county  aforesaid,  with  force  and  arms,  in  and 
upon  one  David  Gourly,  in  the  peace  of  the  said  people 
then  being,  willfully  and  feloniously  did  make  an  assault, 
and  that  he,  the  said  John,  with  a  certain  knife,  which  he, 
the  said  John,  in  his  right  hand  then  and  there  had  and 
held,  the  same  being  a  deadly  weapon,  the  said  David,  in 
and  upon  the  left  side  of  the  chest  of  him  the  said  David, 
then  and  there  feloniously  and  willfully  did  strike  and 
thrust,  giving  to  the  said  David  then  and  there,  with  the 
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knife  aforesaid,  in  and  upon  the  aforesaid  left  side  of  the 
chest  of  him  the  said  David  one  mortal  wound,  of  the  depth 
of  six  inches  and  of  the  width  of  two  inches,  of  which  said 
mortal  wound  the  said  David,  on  and  from  the  said  third 
day  of  November,  in  the  year  aforesaid,  to  and  until  the 
fifth  day  of  the  same  mouth  in  the  said  year,  did  languish, 
and  languishing  did  live,  on  which  said  last-mentioned 
day,  at  the  ward,  city  and  county  aforesaid,  he,  the  said 
David,  of  the  mortal  wound  aforesaid,  did  die.  And  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
said  John,  him  the  said  David,  in  the  manner  and  by  the 
means  aforesaid,  feloniously  and  willfully  did  kill  and  slay, 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  the  people  of  the  State  of 
New  York  and  their  dignity. 

Upon  this  arraignment  he  pleaded  not  guilty. 

The  issue  came  on  to  be  tried  at  a  Court  of  Oyer  and 
Terminer,  on  the  18th  of  January,  1864,  before  Mr.  Justice 
LEONARD. 

It  appeared  in  evidence,  on  the  part  of  the  prosecution, 
that  the  prisoner  inflicted  the  wound,  from  the  effects  of 
which  the  deceased  died.  That  the  prisoner  was  a  resident 
of  the  First  ward  of  the  city  of  New  York,  at  the  time  the 
offense  was  committed;  and  that  on  the  night  when  it  was 
done,  there  had  been  a  political  meeting  in  the  ward.  The 
prisoner  claimed  that  the  act  was  done  in  self-defense,  and 
also,  that  he  was  unconscious  at  the  time  he  struck  the 
blow,  from  the  effects  of  which,  the  deceased  died. 

The  statement  of  the  prisoner  given  on  his  examination 
before  the  coroner,  was  given  in  evidence  by  the  prosecu- 
tion, and  among  other  things  contained  the  following  state- 
ment: 

"  In  receiving  the  blow,  a  sudden  thought  passed  through 
my  brain  (that  now  seems  to  me  like  a  dream),  that  I 
thought  I  was  killed,  and  I  as  quickly  thought  to  myself, 
he  should  go  with  me.  I  don't  recollect  anything  after 
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this,  until  I  found  myself  in  my  own  room.  I  don't  know 
whether  I  stabbed  him  or  not.  My  mind  was  in  a  confused 
state.  I  don't  know  what  occurred  after  the  second  thought. 
I  am  certain  I  did  not  stab  any  one  before  I  received  the 
blow  on  the  head." 

Jacob  L.  /Smith  was  sworn  as  a  witness  on  the  part  of 
the  prosecution.  On  his  cross-examination  he  was  asked 
by  the  counsel  for  the  prisoner,  the  following  question: 

Q.  Was  the  defendant  a  candidate  for  alderman  of  the 
First  ward  at  this  time? 

The  district  attorney  objected  to  the  question.  The 
court  sustained  the  objection,  and  the  counsel  for  the  pris- 
oner excepted  to  the  decision. 

The  counsel  for  the  prisoner  requested  the  court  to 
charge,  among  other  propositions,  the  following: 

That  if  the  prosecution  rely  on  tb.e  declarations  of 
Holmes,  the  prisoner,  they  (the  jury)  must  take  all  the 
declarations  together,  and  that  if  taken  together,  they  show 
that  he  was  unconscious  when  he  struck  the  blow. 

The  court  refused  to  charge  said  proposition,  and  the 
counsel  for  the  prisoner  excepted. 

The  prisoner  was  found  guilty  of  manslaughter  in  the 
fourth  degree  and  the  proceedings  were  removed  into  this 
court  for  review  by  certiorari. 

James  M.  Smith,  for  the  prisoner. 

I.  It  appears  there  had  been  a  political  meeting  on  the 
evening  of  the  occurrence,  and  that  the  prisoner  had 
received  a  blow  before  the  fatal  wound  was  given. 

The  origin  of  the  affray  was  an  important  question;  any 
fact  or  circumstance  that  might  bear  upon  it  was  competent 
evidence  for  the  jury. 

The  question,  "was  the  defendant  a  candidate  for  alder- 
man of  the  First  ward  at  this  time?"  was  pertinent. 

1.  It  might  have  been  followed  by  showing  that  the 
party  who  assaulted  him  was  of  the  opposite  faction. 
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2.  It  might  have  raised  the  presumption  that  a  motive 
existed  for  the  attack. 

3.  It  was  pertinent  to  show  who  the  defendant  was,  and 
also  show  a  reason  why  he  was  in  the  street  at  that  hour 
of  the  night. 

4.  It  was  important  as  a  test  of  the  strength  of  the  wit- 
nesses' memory.     It  might  have  been  so  as  to  a  test  of 
his  prejudices  against  the  defendant. 

To  illustrate:  suppose  the  question  had  been  answered 
in  the  affirmative,  and  been  followed  with  the  question 
as  to  whether  he  was  not  the  opposing  candidate,  and  if 
there  had  not  been  between  them  bitter  political  strife, 
might  not  this  have  had  an  influence  upon  the  minds  of 
the  jury  as  to  the  credit  they  should  have  given  to  his 
evidence? 

If  it  might,  then  the  question  was  proper.  All  the  facts 
and  circumstances  relating  to  the  position  of  the  witness 
regarding  the  party  charged,  that  may  by  possibility 
influence  his  prejudices,  his  judgments  or  his  acts,  are 
legitimate  subjects  for  cross-examination.  (1  Greenleaf  on 
Ev.,  §  446;  1  8tarJde  on  Ev.,  161,  and  cases  cited.) 

n.  It  is  a  well  settled  principle  of  evidence  that  where 
declarations  are  relied  on  for  the  purpose  of  producing 
conviction,  the  jury  must  take  the  declaration  together. 
They  cannot  select  a  part  and  reject  the  rest.  (1  Greenleaf 
on  Ev.,  §§  218,  201,  and  cases  cited  in  note  to  last  section.') 

The  statement  of  the  defendant  was  a  material  one.  The 
refusal  of  the  judge  to  charge  in  the  language  requested, 
was  error. 

The  proposition  submitted  was  in  effect  this:  The  jury 
cannot  find  from  the  statement  that  the  prisoner,  upon 
receiving  the  blow,  thought  he  was  killed,  and  that  the 
deceased  should  go  with  him,  and  thus  infer  that  he  intended 
to  take  his  life.  But  they  must,  if  they  rely  on  that,  state- 
ment alone,  also  find  that  he  was  unconscious  when  the 
fatal  wound  was  given;  and  if  unconscious  then,  as  matter 
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of  law,  he  was  not,  on  the  state  of  facts  presented  in  "the 
statement,"  responsible  for  his  acts. 

The  fact  that  a  prisoner's  statement  cannot  be  contro- 
verted and  contradicted  by  other  evidence,  is  not  here 
presented.  There  may  be  evidence  to  show  its  utter 
falsity,  but  if  the  statement  of  the  prisoner  is  invoked  by 
the  prosecution  to  fix  guilt  upon  him,  while  in  the  lan- 
guage of  the  books  "  the  prosecutor  can  contradict  any  part 
of  it,  and  is  at  liberty  to  do  so"  yet  they  must  take  his 
whole  statement  together. 

A.  Oakey  Hall  (District  Attorney),  for  the  people. 

I.  The  question  put  to  the  witness  Smith  was  entirely 
irrelevant. 

1.  Deceased  was  in  no  wise  connected  with  the  subject 
matter. 

2.  Answered  aye  or  no,  the  question  did  not  concern 
the  issue. 

II.  The  question  was  improper  as  an  entirety. 

1.  Unless  completely  correct,  in  was  to  be  disregarded. 
(Sperry  v.  Miller,  16  M  Y.,  407.) 

2.  And  it  was  not  correct,  because  it  asked  the  judge  to 
charge  respecting  a  fact  in  dispute,  viz,  the  consciousness 
or  unconsciousness  of  prisoner  when  he  struck  the  blow; 
and  which  was  one  for  -the  jury  to  determine. 

3.  Whilst  it  is  true  that  all  the  declarations  of  a  prisoner 
were  to  be  construed,  yet  those  which  are  contradicted  by 
other  facts  may  be  rejected  by  the  jury.     (1  Phil,  on  Ev., 
ch.  8,  §  11,  pp.  538,  540;  and  note  152  of  Cowen&Hill;  and 
cases  cited  fully  sustaining  this  practice  on  principle  and 
authority.} 

By  the  Court,  WELLES,  J.  The  question  put  to  the  witness, 
Smith,  on  his  cross-examination,  "Was  the  defendant  a 
candidate  for  alderman  of  the  first  ward  at  this  time  ?" 
was  properly  overruled.  I  can  perceive  no  legitimate 
influence  the  fact  sought  to  be  proved  could  have  had. 
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I  think,  also,  the  justice  fell  into  no  error  in  declining 
to  charge  the*  jury  as  requested.  The  request  embraced 
more  than  the  defendant  was  entitled  to.  When  a  party 
relies  upon  an  exception  for  refusing  to  charge  as  requested, 
the  request  must  be  perfectly  proper  as  an  entirety.  If  it 
embraces  a  single  idea  or  view  which  ought  not  to  be  pre- 
sented, it  destroys  the  value  of  the  exception,  although  a 
part  of  the  legal  proposition  embraced,  if  detached  and 
presented  separately,  might  be  entirely  proper.  For 
example,  if  the  request  had  been  to  charge  that  the  jury 
must  take  all  the  prisoner's  declarations  together,  it  would 
have  been  proper  for  the  justice  so  to  charge,  and  he 
doubtless  would  have  done  so.  But  the  request  contained 
the  further  proposition  that,  when  the  declarations  were 
so  taken  together,  they  showed  (that  is,  proved)  that  the 
prisoner  was  unconscious  when  he  struck  the  blow.  It 
was  asking  what  it  would  have  been  clearly  improper  for 
the  justice  to  charge.  It,  in  effect,  would  have  taken  the 
whole  question  of  the  prisoner's  guilt  from  the  jury;  at 
least  the  question  of  what  degree  of  manslaughter,  if  any, 
the  prisoner  was  guilty.  The  hypothesis  of  the  request, 
"that  if  the  prosecution  rely  on  the  declarations  of 
Holmes,  the  prisoner,"  does  not  relieve  the  request  of  the 
objections.  The  prosecution  undoubtedly  relied  upon 
those  declarations,  but  only  in  connection  with  other 
evidence.  It  nowhere  appears  that  he  relied  upon  them 
alone,  disconnected  with  other  evidence,  to  establish  any 
proposition  in  the  case. 

I  think  the  conviction  should  be  affirmed,  and  the  pro- 
ceedfhgs  remitted  to.  the  Oyer  and  Terminer,  to  the  end 
that  judgment  may  be  passed  upon  the  defendant  in  that 
court.  Proceedings  affirmed. 
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SUPREME  COURT.  New  York  General  Term,  May,  1864.  Leonard, 
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THE  PEOPLE  v.  JAMES  K.  COOKE. 

In  an  indictment  for  obtaining  money  by  false  pretenses,  the  name  of  the  per- 
son defrauded  was  charged  to  be  John  J.Robinson.  The  evidence  showed 
his  name  was  spelt  Robison.  The  recorder  charged  the  jury  that  it  was  for 
them  to  determine  whether  the  two  names  had  the  same  sound  ;  and  that 
if  the  sound  was  not  the  same,  it  was  their  duty  to  acquit.  On  review, 
the  charge  was  held  to  be  correct. 

The  indictment  charged  the  obtaining  of  two  hundred  and  fifty  dollars  from 
R.,  by  means  of  a  false  pretense.  The  proof, showed  that  the  prisoner, 
who  had  induced  R.  to  enlist,  had  in  his  hands  three  hundred  dollars, 
which  he  told  R.  belonged  to  him  for  his  bounty  money,  and  paid  R.  fifty 
dollars  out  of  it,  and  on  a  false  pretense  obtained  an  assignment  to  the 
prisoner  of  the  three  hundred  dollars  bounty  money,  upon  which  assignment 
the  prisoner  received  the  bounty  money  from  the  proper  officer  on  the 
next  day.  Held,  that  it  was  not  erroneous  for  the  recorder  to  charge 
''that  if,  at  the  time  R.  executed  the  assignment  of  his  claim  upon  the 
county  for  three  hundred  dollars  bounty,  the  prisoner  had  in  his  posses- 
sion the  amount  of  money  mentioned  in  the  indictment,  and  it  was  con- 
sidered by  both  parties  to  belong  to  R.,  and  the  prisoner  would  have  paid 
it  over  to  R.  except  for  the  consent  of  R.  that  he  might  retain  it,  that 
was  just  as  much  an  obtaining  of  the  two  hundred  and  fifty  dollars,  men- 
tioned in  the  indictment,  as  if  he  had  paid  it  over  to  R.  and  received  it 
back  from  him." 

In  an  indictment  for  having  obtained  money  by  false  pretenses  it  was 
charged  that  the  prisoner  falsely  represented  that  he  was  a  captain  in 
the  Sixth  New  York  cavalry.  Held,  that  the  fact  was  a  material  one,  and 
one  by  which  a  person  of  ordinary  prudence  might  have  been  influenced, 
it  appearing  that  the  money  obtained  by  the  pretenses  was  bounty  money, 
and  that  the  person  from  whom  the  money  was  obtained  expected  to  serve 
in  a  military  company  to  be  commanded  by  the  prisoner. 

Form  of  an  indictment  for  obtaining  bounty  money  by  false  pretenses. 

Charge  of  the  recorder  explaining  the  rules  of  law  applicable  to  such  cases. 

This  case  was  brought  up  from  the  Court  of  General 
Sessions  of  the  Peace  of  New  York  on  certiorari. 

The  defendant  was  indicted  for  false  pretenses,  under 
an  indictment  of  which  the  following  is  a  copy, 
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City  and  County  of  New  York,  ss : 

The  jurors  of  the  people  of  the  State  of  New  York,  in 
and  for  the  body  of  the  city  and  county  of  New  York, 
upon  their  oath,  present : 

That  James  K.  Cooke,  late  of  the  First  ward  of  the  city 
of  New  York,  in  the  county  of  New  York,  aforesaid, 
broker,  on  the  seventh  day  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-three,  at 
the  ward,  city  and  county  aforesaid,  with  force  and  arms, 
on  the  day  and  year  last  aforesaid,  with  intent  feloniously 
to  cheat  and  defraud  one  John  J.  Robinson,  did  then  and 
there  feloniously,  unlawfully,  knowingly  and  designedly, 
falsely  pretend  and  represent  to  him,  the  said  John  J. 
Robinson,  that  he,  the  said  James  K.  Cooke,  was  then  and 
there  a  captain  in  the  Sixth  New  York  cavalry,  and  that 
he,  the  said  James  K.  Cooke,  was  then  and  there  enlisting 
soldiers  by  authority  of  the  United  States  Government, 
for  his  company,  to  wit,  a  company  in  the  said  cavalry  ; 
and  the  said  John  J.  Robinson,  then  and  there  believing 
the  said  false  pretenses  and  representations  so  made  as 
aforesaid  by  the  said  James  K.  Cooke,  and  being  deceived 
thereby,  was  induced,  by  reason  of  the  false  pretenses  and 
representations  so  made  as  aforesaid,  to  deliver,  and  did 
then  and  there  deliver  to  the  said  James  K.  Cooke  an 
amount  of  bounty  money,  to  wit,  a  sum  of  two  hundred 
and  fifty  dollars,  in  the  lawful  money  of  the  United  States, 
of  the  proper  moneys,  valuable  things,  goods,  chattels, 
personal  property  and  effects  of  the  said  John  J.  Robinson, 
and  the  said  James  K.  Cooke  did  then  and  there  design- 
edly receive  and  obtain  the  said  sum  of  money  of  the  said 
John  J.  Robinson,  of  the  proper  moneys,  valuable  things, 
goods,  chattels,  personal  property  and  effects  of  the  said 
John  J.  Robinson,  by  means  of  the  false  pretenses  and 
representations  aforesaid,  and  with  intent  feloniously  to 
cheat  and  defraud  the  said  John  J.  Robinson  of  the  said 
sum  of  money ;  whereas  in  truth  and  in  fact  the  said 
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James  K.  Cooke,  was  not  then  and  there  a  captain  in  the 
Sixth  New  York  cavalry;  and  whereas,  in  fact  and  in 
truth,  he,  the  said  James  K.  Cooke,  was  not  then  and  there 
enlisting  soldiers  by  authority  of  the  United  States  Gov- 
ernment for  his  company,  to  wit,  a  company  in  said  cav- 
alry; and  whereas,  in  fact  and  in  truth,  the  pretenses  and 
representations  so  made  as  aforesaid  by  the  said  James  K. 
Cooke  to  the  said  John  J.  Robinson  was  and  were  in  all 
respects  utterly  false  and  untrue,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  ward,  city  and  county  aforesaid; 
and  whereas,  in  fact  and  in  truth,  the  said  James  K. 
Cooke  well  knew  the  said  pretenses  and  representations 
so  by  him  made,  as  aforesaid,  to  the  said  John  J.  Robin- 
son, to  be  utterly  false  and  untrue  at  the  time  of  making 
the  same. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say :  that  the  said  James  K.  Cooke,  by  means  of  the 
false  pretenses  and  representations  aforesaid,  on  the  day 
and  year  last  aforesaid,  at  the  ward,  city  and  county  afore- 
said, feloniously,  unlawfully,  falsely,  knowingly  and 
designedly  did  receive  and  obtain  from  the  said  John  J. 
Robinson,  of  the  said  sum  of  money,  of  the  proper  moneys, 
valuable  things,  goods,  chattels,  personal  property  and 
effects  of  the  said  John  J.  Robinson,  with  intent  feloni- 
ously to  cheat  and  defraud  him  of  the  same,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the  State  of  New  York, 
and  their  dignity. 

A.  OAKEY  HALL,  District  Attorney. 

The  defendant  pleaded  not  guilty  and  the  issue  came  on 
for  trial  before  John  T.  Hoffman,  Recorder,  in  March 
1864. 

A.  Oakey  Hall  (District  Attorney)  appeared  for  the 
people,  and  Messrs.  Dean,  Fullerton  and  Spencer  for  the 
defendant. 

PAR.— VOL.  VI.  3 
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At  the  close  of  the  testimony,  it  appeared  that  the  name 
of  the  person,  alleged  to  have  been  defrauded,  was  spelt 
Robison  and  not  Robinson,  as  set  forth  in  the  indictment. 

The  other  facts  in  the  case  sufficiently  appear  in  the 
charge  of  the  Recorder  and  in  the  opinion  of  the  court. 

The  counsel  for  the  prisoner  submitted  to  the  recorder, 
the  following  requests  to  charge: 

I.  "We  ask  your  honor  to  charge  that  if  the  party  alleged 
to  be  injured  was  "Robinson"  with  the  "n"  in  it,  the 
evidence  showing  it  to  be  "  Robison,"  it  is  the  duty  of  the 
jury,  if  they  find  that  it  is  a  difference  in  the  pronuncia- 
tion of  the  names,  to  find  a  verdict  of  not  guilty  on  the 
ground  of  variance.     The  recorder  refused  so  to  charge, 
and  defendant's  counsel  excepted. 

II.  The  indictment  in  this  case  is  that  the  defendant,  by 
false  pretenses,  induced  the  prosecutor  Robison  to  deliver, 
and  that  he  did  deliver  to  the  defendant  two  hundred  and 
fifty  dollars,  the  evidence   being   that  Robison  did   not 
deliver  him  any  money,  but  signed  a  paper  which  enabled 
the  defendant  to   obtain  the  money  from   another — the 
defendant  cannot,  on  this  indictment,  be  convicted.     The 
recorder  refused  so  to  charge,  and  the  defendant's  counsel 
excepted. 

III.  The  defendant,  on  this  indictment,  cannot  be  con- 
victed for  obtaining  the  signature  of  the  prosecutor  to  any 
written  instrument. 

IV.  That  the  evidence  is  uncontradicted  that  the  money 
paid  to  Cooke  was  the  money  of  Blunt  and  not  the  money 
of  Robison,  and  that  the  prisoner  cannot  be  convicted  of 
receiving  that  money  of  Blunt.     The  recorder  refused  so 
to  charge,  and  the  defendant's  counsel  excepted. 

V.  That  the  defendant,  as  the  guardian  of  Robison  had 
the  right  to  receive  the  bounty,  and  he  cannot,  on  this 
indictment,  be  convicted  of  fraudulently  inducing  him  to 
let  him  become  his  guardian.     The  recorder  refused  so  to 
charge,  and  the  defendant's  counsel  excepted. 
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VI.  That  the  established  rule  of  evidence  is  that  a  wit- 
ness knowingly  false  in  one  material  respect  is  to  be  deemed 
false  in  all,  and  that  a  verdict  cannot  be  founded  on  the 
evidence  of  the  prosecutor  if  they  believe  the  testimony 
of  Hall  as  to  his  assignment  to  the  sixth  cavalry,  and  the 
prisoner  is,  therefore,  entitled  to  an  acquittal. 

VII.  The  next  is  that  the  false  representations  must  be 
material,  and  intended  to  induce  Eobison  to  enlist  in  the 
sixth  cavalry. 

Recorder  Hoffman  then  charged  the  jury  as  follows: — 

A  very  full  discussion  of  the  facts  in  the  case,  both  by 
the  counsel  for  the  defendant  and  the  counsel  for  the  peo- 
ple, will  render  it  unnecessary  for  me  to  review  at  any 
great  length  the  evidence. 

The  statute  of  this  State  declares  that  every  person  who, 
with  intent  to  cheat  and  defraud  another,  shall  designedly 
by  any  false  pretense  obtain  the  signature  of  any  person 
to  any  written  instrument,  or  obtain  from  any  person  any 
money,  personal  property,  or  valuable  things,  shall  upon 
conviction,  be  punished  as  therein  directed. 

It  is  under  that  statute  that  this  defendant  has  been 
indicted.  Now  let  me  call  your  attention  to  the  indictment, 
in  order  that  you  may  see  precisely  what  the  charge  is 
against  the  prisoner  at  the  bar.  . 

The  indictment  charges  that  the  prisoner  at  the  bar, 
in  the  month  of  December,  1863,  feloniously,  unlawfully, 
knowingly,  and  designedly,  did  falsely  pretend  and  repre- 
sent to  one  John  J.  Robinson,  that  he,  the  said  James 
K.  Cooke,  was  then  and  there  a  captain  in  the  Sixth  New 
York  cavalry,  and  that  he,  the  said  Cooke,  was  then  and 
there  enlisting  soldiers  by  the  authority  of  the  United 
States  Government  for  his  company,  to  wit,  a  company  in 
the  said  cavalry;  and  that  the  said  John  J.  Robinson 
believing  the  false  pretenses  and  representations,  made  by 
the  said  Cooke,  and  being  deceived  thereby,  was  induced, 
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by  reason  of  the  false  pretenses  and  representations,  to 
deliver  to  the  said  Cooke  bounty  money  of  the  sum  of 
two  hundred  and  fifty  dollars.  And  then  the  indictment 
charges  that  the  fact  appears  to  be  that  Cooke  was  not  a 
captain  in  the  Sixth  New  York,  and  was  not  then  and 
there  enlisting  soldiers  by  authority  of  the  United  States 
Government. 

That  is  the  indictment  briefly  stated.  Now,  you  will 
perceive  that  the  charge  is  simply  this:  that  James  K. 
Cooke  falsely  and  designedly  represented  to  John  J.  Rob- 
ison  that  he,  Cooke,  was  a  captain  in  the  Sixth  New  York 
cavalry,  and  was  enlisting  soldiers  by  authority  of  the 
Government  of  the  United  States,  for  a  company  in  that 
cavalry,  and  that  he  made  that  representation  with  a  design 
and  intent  to  cheat  and  defraud  Robison,  and  that  Robison, 
believing  it,  was  induced  by  it  to  deliver  to  Cooke  two 
hundred  and  fifty  dollars.  That  is  the  charge  in  the 
indictment. 

Now,  as  to  what  is  necessary  to  support  an  indictment 
for  false  pretenses.  There  are  certain  general  propositions 
which  may  be  stated  in  a  few  words.  The  first  is,  that 
there  must  be  a  false  allegation  of  some  fact  designedly 
made;  not  a  promise  to  do  something  in  the  future;  not  a 
statement  of  something  that  is  to  happen,  or  which  will  be 
done,  but  a  false  statement  as  to  some  fact  alleged  to  exist 
at  the  time  it  is  made.  That  must  be  made  designedly 
with  intent  to  defraud.  It  must  be  an  allegation  such  as 
is  calculated  to  deceive  a  person  of  ordinary  prudence  and 
caution,  and  it  must  have  a  controlling  effect  upon  his  mind, 
in  inducing  him  to  part  with  some  property  or  valuable  thing. 
To  speak  more  accurately,  it  must  have  a  controlling  effect 
upon  his  mind  to  induce  him  to  part  with  the  particular  thing 
mentioned  in  the  indictment.  In  the  case  under  consider- 
ation, the  facts  for  you  to  find,  and  upon  which  you  are  to 
pass,  are:  First — Did  the  prisoner  represent  to  the  com- 
plainant Robinson  that  he  was  a  captain  in  the  Sixth  New 
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York  cavalry,  and  that  he  was  authorized  to  enlist  soldiers, 
by  authority  of  the  Government  of  the  United  States  ?  It 
is  not  necessary  that  the  whole  of  the  alleged  false  pre- 
tenses should  be  proven,  as  laid  in  the  indictment;  it  is 
sufficient  if  a  part  of  it  is  proved,  if  that  part  alone,  being 
believed  by  the  complainant,  he  was  induced  by  it  to  part 
with  his  property.  It  is  not  necessary,  in  this  case,  that 
the  prosecution  should  prove  that  the  prisoner  at  the  bar 
not  only  alleged  that  he  was  captain  of  the  Sixth  New 
York  cavalry,  but  also  that  he  was  authorized  by  the 
Government  of  the  United  States  to  enlist  soldiers.  It  is 
sufficient  for  them  to  prove,  that  he  represented  that  he 
was  a  captain  in  the  Sixth  New  York  cavalry,  if,  under 
the  instructions  which  I  will  hereafter  give  you,  you  find 
that  that  representation  was  false,  and  was  made  with 
intent  to  defraud,  and  had  a  controlling  influence  upon  the 
mind  of  Eobison,  which  induced  him  to  part  with  two 
hundred  and  fifty  dollars  of  his  money.  When  you  pass 
upon  the  question  whether  he  did  make  that  representa- 
tion or  not,  then  the  next  question  will  be  for  you  to  say 
whether  it  was  false.  If  you  say  it  was  false,  was  it  made 
designedly  and  with  intent  to  defraud;  was  it  calculated 
to  deceive  a  person  of  ordinary  caution  and  understanding 
to  whom  it  was  made.  If  you  should  find  all  these  ques- 
tions in  the  affirmative,  the  next  question  for  you  to  deter- 
mine would  be  whether  Robinson  was  induced  thereby  to 
part  with  two  hundred  and  fifty  dollars  of  his  money; 
whether,  believing  that  representation,  it  had  a  controlling 
influence  upon  his  mind;  not  whether  it  was  the  only  thing 
that  operated  upon  his  mind,  but  whether  it  had  a  con- 
trolling effect  upon  him  as  to  whether  he  should  or  should 
not  part  with  his  property. 

Now  the  first  question  that  is  raised  here  by  the  counsel 
is,  that  there  is  a  variance  between  the  indictment  and  the 
proof,  inasmuch  as  the  man  who  is  alleged  to  have  been 
defrauded  is  named  "  Robison,"  and  in  the  indictment  he 
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is  called  "Robinson;"  and  he  claims  an  acquittal  on  the 
ground  of  a  variance  between  the  proof  and  the  indict- 
ment. I  am  asked  to  charge  you  that  the  decision  of  the 
courts  of  South  Carolina,  which  has  been  cited,  is  no 
authority  in  this  court  in  this  case.  I  charge  you  that 
proposition.  There  is  no  decision  of  any  court  which  can 
bind  or  control  you  in  reference  to  this  matter.  It  is  a 
matter  for  you  to  determine  for  yourselves.  You  will 
determine  it  upon  the  name  as  presented,  with  such  evi- 
dence as  there  may  be  in  the  case,  in  regard  to  its  pro- 
nunciation and  its  sound.  You,  sitting  there  as  jurors, 
having  heard  the  complaining  witness  give  his  name;  having 
heard  the  way  in  which  it  is  pronounced  by  him  and  by 
others  who  use  it,  must  determine  the  question  for  your- 
selves. It  will  be  for  you  to  determine  whether  Robison 
and  Robinson  are  one  and  the  same  in  sound;  if  you  think 
they  are  idem  sonans,  which  is  the  Latin  for  sounding  the 
same,  there  is  no  variance.  If  you  think  they  do  not 
sound  the  same,  it  would  be  your  duty  to  say  so,  and 
acquit,  on  the  ground  of  a  variance  between  the  proof  and 
the  indictment;  and  the  prosecution  would  be  at  liberty 
to  have  the  man  indicted  over  again,  in  which  indictment 
the  name  would  be  stated  as  John  J.  Robison.  That  is  a 
question,  as  I  said  before,  you  are  to  determine.  You  are 
not  governed  by  any  rules  of  law  upon  this  question, 
except  as  I  have  stated.  I  give  you  the  only  instruction  I 
can,  recognized  by  law. 

I  do  not  intend  to  review  the  facts  of  this  case.  The 
story  told  by  Robinson  is  simply  this:  He  says  that  he 
arrived  in  the  city  of  New  York,  having  been  engaged  in 
driving  a  team  on  the  canal;  that  he  made  up  his  mind  to 
enlist,  and  fell  in  with  a  man  named  Wallace,  and  was 
taken  up  to  some  street  where  he  made  the  acquaintance  of 
the  prisoner  at  the  bar.  He  says  that  the  prisoner  at  the 
bar  asked  him  if  he  wanted  to  enlist  in  any  particular  regi- 
ment; he  said  "  no,"  he  wanted  to  go  in  the  cavalry;  there- 
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upon  the  prisoner  told  him  he  was  captain  in  the  Sixth 
New  York  cavalry.  He  was  taken  to  one  or  two  places 
to  enlist,  and  afterwards  he  was  taken  up  to  the  provost- 
marshal  in  the  Sixth  avenue.  When  presented  there  for 
enlistment,  he  was  told  there  must  be  some  guardian 
papers  taken  out,  or  his  parents  must  come;  whereupon 
they  went  to  the  surrogate's  office,  where  letters  of  guardi- 
anship were  taken-  out  and  produced  to  you.  The  testi- 
mony of  the  recruit  is,  that  he  consented  this  prisoner 
should  be  his  guardian  because  he  thought  he  was  captain 
of  his  company.  He  then  says  he  went  back  to  the  pro- 
vost-marshal of  the  sixth  district,  and  there  he  took  the 
oath  of  enlistment,  and  that  he  told  them  he  wanted  to  go 
in  the  Sixth  New  York  cavalry  (and  it  seems  it  was  marked 
upon  the  papers  that  he  was  to  go  in  the  sixth  New  York 
cavalry);  and  that  while  there,  after  he  had  taken  the 
oath  of  .enlistment,  the  prisoner  exhibited  to  him  some 
money  which  he  says  he  took  out  of  his  pocket-book. 
That  prisoner  told  him  he  had  his  money;  that  he  would 
give  him  $50  of  it,  and  that  he  had  better  let  him  keep 
$250  till  he  got  him  a  furlough  of  seven  days.  That, 
briefly  stated,  is  the  witness's  version  of  what  took  place. 
On  the  other  hand,  it  is  stated  by  the  clerk  in  the  provost- 
marshal's  office  that  the  complaining  witness  did  not  des- 
ignate the  regiment  in  which  he  wished  to  go;  that  the 
prisoner  did  not  designate  the  regiment  in  which  he  wished 
the  young  man  might  go;  but  that  the  whole  suggestion, 
as  to  its  being  the  Sixth  New  York  cavalry,  was  the  sug- 
gestion of  him,  the  clerk  in  the  provost-marshal's  office. 
This  point  has  been  presented  by  counsel,  and  I  am 
asked  to  call  your  attention  to  it.  It  is  my  duty  to  do  so. 
It  does  show  a  conflict  of  testimony  between  the  clerk  in 
the  provost-marshal's  office  and  the  complaining  witness. 
It  is  true,  as  stated  by  counsel  for  the  defense,  if  the  jury 
find  that  the  witness  has  designedly  told  a  falsehood  in 
to  any  one  thing,  it  discredits  his  whole  testimony, 
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Therefore,  when  I  call  your  attention  to  what  the  clerk 
says,  and  contrast  it  with  what  Robinson  himself  said,  I 
do  it  that  the  prisoner  may  have  the  benefit  of  a  fair  con- 
trast of  the  evidence,  in  order  that  the  jury  may  determine 
whether  the  complaining  witness  has  told  the  truth;  and  I 
do  it  with  the  view  of  keeping  before  you  the  real  charge 
in  this  case,  that  is,  that  the  prisoner  represented  that  he 
was  a  captain  in  the  Sixth  New  York  cavalry;  because  no 
matter  what  other  representations  he  made,  if  he  did  not 
make  that  representation,  he  cannot  be  convicted  in  this 
case.  It  will  be  for  you  to  say,  after  reviewing  the  testi- 
mony of  the  witness  Robinson  and  the  testimony  of  the 
clerk,  whether  Robinson  is  discredited.  Of  course,  if  you 
do  not  believe  his  story,  you  cannot  convict  the  prisoner  : 
if  you  do  believe  his  story,  then  whether  you  will  convict 
the  prisoner  will  depend  upon  the  conclusion  to  which  you 
may  arrive  upon  some  other  matters  to  which  I  will  no^\ 
call  your  attention.  The  statute  provides  that  a  man  ma\ 
be  punished  for  obtaining  a  signature  to  a  written  instru- 
ment by  false  pretenses.  If  there  was  nothing  proved  in 
this  case  but  the  fact  that  by  a  certain  false  and  fraudulent 
pretense,  the  prisoner  obtained  the  signature  of  Robinson 
to  a  certain  assignment  (which  has  been  produced)  on  Mr. 
Blunt  or  the  county,  then  the  prisoner  cannot  be  convicted, 
because  the  indictment  does  not  charge  that  he  obtained 
the  signature  to  a  written  instrument  by  false  pretenses. 
If  there  was  nothing  in  the  case  but  the  fact  that  by  rea- 
son of  that  supposed  false  pretense  he  obtained  the  signa- 
ture to  the  paper,  by  means  of  which  he  was  afterwards 
enabled  to  get  the  money  of  Mr.  Blunt,  you  could  not 
convict;  but  on  the  other  hand,  if  you  find  upon  the  evi- 
dence in  this  case,  that  at  the  office  of  the  provost-marshal, 
at  the  time  Robinson  took  the  oath  of  enlistment,  and 
executed  to  the  prisoner  the  assignment  of  his  claim  for 
bounty  money,  that  the  prisoner  had  then  and  there  in  his 
possession  three  hundred  dollars  which  was  considered  by 
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both  parties  then  to  belong  .to  Robinson,  and  that  the 
whole  of  it  would  have  then  passed  into  Robinson's  hands, 
except  for  the  consent  which  he  gave  that  prisoner  should 
retain  two  hundred  and  fifty  dollars  of  it,  then  the  with- 
holding of  it  by  the  prisoner  from  Robinson  upon  such 
consent  was,  in  the  eye  of  the  law,  as  much  an  obtaining 
of  the  money  as  if  it  had  passed  into  the  hands  of  Robin- 
son, and  been  by  him  handed  over  to  the  prisoner  at  the 
bai .  I  will  repeat  that  proposition,  in  order  that  there 
may  be  no  mistake.  If  you  find  upon  the  evidence  that 
at  the  office  of  the  provost-marshal,  at  the  time  Robinson 
took  the  oath  of  enlistment  and  executed  to  the  prisoner 
the  assignment  of  his  claim  for  bounty  money,  the  prisoner 
had  in  his  possession  three  hundred  dollars,  which  was 
considered  by  both  parties  then  to  belong  to  Robinson,  and 
that  the  whole  of  it  would  have  then  passed  into  Robin- 
son's hands,  except  for  the  consent  which  he  gave  that  the 
prisoner  should  retain  two  hundred  and  fifty  dollars  of  it, 
the  withholding  of  it  by  the  prisoner  from  Robinson  upon 
such  consent  was,  in  the  eye  of  the  law,  as  much  an 
obtaining  of  it  from  him  as  if  it  had  passed  into  Robinson's 
hands,  and  been  handed  back  to  the  prisoner. 

That,  therefore,  under  the  law  as  I  have  instructed  you, 
will  be  one  very  material  question  for  you  to  determine. 
Robinson  says  :  he  (the  prisoner)  took  the  three  hundred 
dollars  out  of  his  pocket-book  and  told  him  he  had  his 
money.  Is  that  so  ?  Was  that  money  considered  by  both 
parties  to  belong  to  Robinson  ?  If  so,  then  the  withhold- 
ing it  from  him  with  that  consent,  was  just  as  much  an 
obtaining  of  the  money  from  Robinson,  as  if  the  prisoner 
had  paid  it  over  into  Robinson's  hand.  Was  that  consent 
obtained  upon  the  statement  that  he,  prisoner,  was  captain 
in  the  Sixth  New  York  cavalry?  Was  that  pretense 
false  and  fraudulent?  If  so,  then  under  the  rules  as  I 
have  stated,  there  should  be  a  verdict  of  guilty. 

I  charge   you,    upon   the   proposition   relative   to   the 
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letters  of  guardianship,  that  the  fact  that  the  prisoner  had 
been  appointed  guardian  of  Robinson,  cannot  avail  him 
as  a  defense,  if  you  find  that  he  procured  himself  to  be 
appointed  such  guardian,  as  part  of  the  scheme  to  defraud 
Robinson.  I  have  charged  substantially  upon  all  the 
propositons  of  counsel. 

Mr.  Fullerton. — I  desire  to  have  the  attention  of  the  jury 
called  to  the  evidence  of  Mr.  Blunt,  which  makes  it  certain 
that  the  money  Avas  not  in  the  possession  of  Robinson. 

Recorder. — It  is  very  certain  that  the  money  had  not 
been  obtained  by  Robinson  from  Mr.  Blunt  at  that  time  ; 
but  it  is  not  certain  that  the  prisoner  did  not  have  in  his 
possession  an  amount  of  money  which  he  held  out  to  the 
complaining  witness  as  money  that  he  could  have  for  his 
bounty  ;  it  is  a  question  for  the  jury  to  determine. 

Mr.  Fullerton. — Does  your  Honor  charge  that  that  is  an 
advance  of  money  ? 

The  Court. — I  charge  this  :  That  if,  when  the  prisoner 
took  his  oath  of  enlistment  and  executed  an  assignment, 
which  has  been  read  to  you  here,  of  his  claim  upon  the 
county  or  Mr.  Blunt,  for  three  hundred  dollars,  which  assign- 
ment, you  will  recollect,  recites  the  fact,  that  it  is  in  conside- 
ration of  "  three  hundred  dollars  this  day  paid"  by  the  said 
prisoner  at  the  bar  to  John  J.  Robinson — if  at  that  time, 
the  prisoner  at  the  bar  had  in  his  possession  the  amount  of 
money  mentioned  in  the  indictment,  and  it  was  thus  con- 
sidered by  both  parties  to  belong  to  Robinson,  and  the 
defendant  would  have  paid  it  over  to  Robinson  except  for 
the  consent  Robinson  gave  that  he  might  retain  it,  that 
was  just  as  much  an  obtaining  of  the  two  hundred  and 
fifty  dollars  which  is  mentioned  in  the  indictment,  as  if 
he  had  paid  it  over  to  Robinson,  and  received  it  back 

Counsel. — To  that  I  except. 

The  Court. — In  my  view  of  the  case,  the  money  from 
Mr.  Blunt  was  obtained  after  all  these  things  transpired, 
and  that  money  is  of  no  importance  in  this  case  at  all. 
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Counsel. — Your  Honor  will  allow  me  to  take  an  excep- 
tion to  that  part  of  your  Honor's  charge. 

Mr.  Spencer. — I  would  like  to  have  the  points,  which 
have  been  submitted,  specifically  charged  upon.  Your 
Honor  will  understand  us  as  excepting  to  the  refusal  to 
charge  on  each. 

Recorder. — Do  I  understand  you  as  excepting  to  that 
part  of  the  charge  on  the  idem  sonans  ? 

Mr.  Spencer. — Yes,  sir. 

Recorder. — As  to  the  other  part,  I  shall  not  charge  any- 
thing otherwise  than  already  charged. 

To  this  refusal  the  defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  of  guilty. 

Gilbert  Dean,  for  the  prisoner. 

I.  The  indictment  stated  no  offense. 

II.  The  alleged  false  representations  were  immaterial, 
and  no  conviction  can  be  sustained  even  if  they  were 
proved. 

III.  The  recorder  should  have  charged  as  requested  in 
reference  to  the  name  of  the  complainant.     (See  258,  Whar- 
ton  Criminal  Law.) 

IV.  The  court  erred  in  refusing  to  charge  as  requested—- 
that as  this  indictment  was  for  obtaining  the  money  from 
Robison,  and  Robison  never  had  the  money,  and  never 
owned  it — that  defendant  could  not  be  convicted. 

V.  The  court  erred  in  the  charge. 

VI.  The  prisoner  was  convicted  not  on  the  evidence, 
but  by  and  on  account  of  gublic  prejudice  and  in  obedience 
to  newspaper  clamor. 

A.  OaJcey  Hall  (District  Attorney),  for  the  people. 

I.  Whether  or  no  (although  there  was  confessedly  a 
variance  in  the  spelling)  there  was  a  variance  in  the  sound 
in  complainant's  name,  was  a  question  of  fact  for  the  jury. 

1.  Error  in  assigning  name  to  a  defendant  is  avowed  by 
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plea  in  abatement,  which  is  tried  by  a  jury.  (1  Whar. 
Cr.  Law,  §  537.) 

2.  Error  respecting  complainant's  name  cannot  arise 
until  trial  discloses  it.  It  is  then  for  the  jury  to  deter- 
mine as  a  fact  in  the  case.  (1  WJuar.  Cr.  Law,  §  258.) 

In  Queen  v.  Davis  (2  Denison  C.  (7.,  231),  after  argu- 
ment before  CAMPBELL,  C.  J.,  and  Barons  ALDERSON  and 
PLATT,  and  Justices  TALFOURD  and  COLERIDGE,  the  court 
held  "  the  conviction  must  be  quashed,  as  the  chairman 
had  not  treated  the  question  respecting  the  similarity  of 
sound  of  the  two  names  as  a  question  of  fact  for  the  jury, 
but  as  one  of  law  which  it  was  for  him  to  determine;  and 
this  court  could  not  affirm  as  a  matter  of  law  that  the  two 
names  sounded  alike."  The  old  law  is  in  that  wise.  (See 
Bac.  Abr.  Tit.  Misnomer.') 

II.  The  bounty  money  was  obtained  from  Robinson  by 
Cooke  under  the  false  pretenses  alleged  in  the  indictment. 

1.  If,  by  common  consent  of  R.  and  C.,  the  money  in 
C.'s  hands,  as  an  advance,  was  treated  as  the  bounty;  was 
considered  as  paid  by  C.,  the  captain,  to  C.,  the  guardian, 
and  was  treated  as  the  fund  which,  in  C.'s  hands,  belonged 
to  R.,  this  was  a  possession  by  R.  equivalent  to  a  physical 
possession. 

2.  Certainly  C.  cannot  be  allowed  to  set  up  that  the 
money  was  not  (1)  bounty,  and  (2)  the  "  property  and 
effects"  (see  language   of  indictment)  of  R.,  because  to 
permit  such  denial  would  be  allowing  one  fraud  to  aid 
another;  and  to  let  C.  take  advantage  of  his  own  wrong. 

3.  How   many   commercial   instances    might   be    cited 
wherein  money  can  be  obtained  by  A.  from  B.  without 
B.  ever  manually  having  it — as  by  transfer  of  accounts, 
etc.,  etc. 

4.  The  recorder's  charge,  therefore,  places  the  transac- 
tion in  a  commercially  sensible  as  well  as  technically  legal 
position. 

5.  The  whole  theory  of  the  system  described  by  Mr. 
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Blunt  shows  that  the  broker  did  not  simply  advance,  but 
paid  and  created  the  bounty  fund.  He  paid  the  recruit. 
Mr.  Blunt  paid  the  broker.  The  county  paid  Mr.  Blunt. 
There  being  no  statutory  regulation  on  the  subject,  the 
different  parties  to  what  may  be  called  "  the  bounty-fund- 
expediency  "  were  at  legal  liberty  to  arrange  the  contract 
matter  and  payments,  etc.,  as  they  pleased  to  arrange  them. 
6.  The  court  will  specially  observe  that  Cooke  took  a 
written  acknowledgment  from  Robinson  (it  is  embraced 
in  words  in  the  assignment  paper),  that  he,  Eobinson,  had 
received  the  money  from  Cooke. 

By  the  Court,  LEONARD,  P.  J.  The  principal  questions 
in  this  case  arise  upon  exceptions  taken  to  the  charge  of 
the  recorder. 

The  indictment  charged  the  prisoner  with  defrauding 
John  J.  Eobinson.  The  evidence  was  that  the  name  was 
spelt  Eobison.  The  counsel  for  the  prisoner  requested  the 
recorder  to  instruct  the  jury,  if  they  found  there  was  a 
difference  in  the  pronunciation,  that  they  must  acquit,  on 
the  ground  of  variance. 

The  recorder  charged  them  that  it  was  for  them  to  deter- 
mine whether  the  names  had  the  same  sound.  If  the  sound 
was  not  the  same,  it  would  be  their  duty  to  acquit. 

The  error  in  the  spelling  was  not  observed  throughout 
a  long  trial,  during  Avhich  the  name  was  often  repeated, 
until  near  the  close  of  the  evidence  of  the  last  witness. 

It  was  then  discovered  that  the  person  defrauded,  who 
was  also  a  witness  at  the  trial,  had  signed  his  name  at  the 
surrogate's  office  "Eobison." 

We  do  not  know  how  the  sound  was  given  by  the  wit- 
nesses in  pronouncing  the  name,  but  it  appears  certain 
that  the  difference  in  the  sound  did  not  attract  the  obser- 
vation of  even  the  attentive  and  watchful  counsel  for  the 
prisoner.  We  cannot  say  that  the  difference  in  the  spell- 
ing was  such  as  necessarily  to  constitute  a  variance.  The 
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question  depended  on  the  sound,  and  was  necessarily  and 
properly  submitted.  (1  Wharton's  Grim,  Law,  §  258.) 

The  prisoner's  counsel  also  insisted  that  the  indictment 
charged  the  defendant  with  inducing  Robinson,  by  false 
pretenses,  to  deliver,  and  that  he  did  deliver,  to  the 
defendant  $250,  the  evidence  being  that  Robinson  did  not 
deliver  him  any  money,  but  signed  a  paper  which  enabled 
the  defendant  to  obtain  the  money  from  another,  and  the 
learned  counsel  requested  the  recorder  to  charge  the  jury 
that  the  defendant  could  not  therefore  be  convicted. 

The  charge  to  the  jury  was  substantially  as  follows, 
viz:  "If  at  the  time  Robinson  executed  an  assignment  to 
the  defendant  of  his  claim  upon  the  county  for  $300 
bounty,  the  prisoner  had  in  his  possession  the  amount  of 
money  mentioned  in  the  indictment,  and  it  was  considered 
by  both  parties  to  belong  to  Robinson,  and  the  defendant 
would  have  paid  it  over  to  Robinson  except  for  the  con- 
sent of  Robinson  that  he  might  retain  it,  that  was  just  as 
much  an  obtaining  of  the  $250  mentioned  in  the  indict- 
ment, as  if  he  had  paid  it  over  to  Robinson  and  received 
it  back."  The  counsel  for  the  prisoner  duly  excepted  to 
this  proposition. 

The  evidence  was,  that  Robinson  was  about  eighteen 
years  of  age,  and  had  been  unable  to  obtain  his  bounty 
money  as  an  enlisted  volunteer  without  having  a  guardian 
appointed.  That  the  prisoner  had  represented  himself  to 
be  a  captain  in  a  cavalry  regiment  then  in  the  service, 
called  the  Sixth  New  York  cavalry,  in  which  Robinson 
desired  to  enlist,  and  supposing  that  the  prisoner  would 
be  his  captain,  if  he  enlisted  in  that  regiment,  he  had 
chosen  him  for  his  guardian,  and  the  surrogate  of  the 
city  of  New  York  had,  on  his  application,  appointed  the 
prisoner  as  the  guardian;  that  Robinson  had  then  enlisted 
in  that  regiment  and  had  taken  his  enlistment  oath;  that 
the  prisoner  showed  him  a  roll  of  money,  and  said  it  was 
his  bounty  money;  that  he  had  received  it;  that  the 
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prisoner  paid  him  $50,  and  asked  him  to  let  the  prisoner 
keep  the  rest  of  it  for  him  till  the  expiration  of  his  fur- 
lough of  seven  days,  when  the  prisoner  would  pay  it  to 
him;  that  Robinson  at  this  time  executed  an  assignment 
of  his  $300  bounty  to  the  prisoner;  that  the  prisoner  did 
not  in  fact  receive  the  bounty  money  till  the  next  day,  and 
that  he  then  obtained  it  through  the  aid  of  the  said 
assignment. 

It  does  not  appear  to  be  essential  that  the  prisoner  had 
not  in  fact  then  received  the  bounty  money.  The  theory 
suggested  by  the  recorder's  charge  can  be  sustained,  I 
think.  The  prisoner  became  the  purchaser  of  Robinson's 
claim  to  the  bounty,  and  took  an  assignment  of  it.  The 
consideration  therein  expressed  was  the  whole  sum  of  the 
bounty,  $300,  and  Robinson  thereby  acknowledged  that  he 
had  received  it.  It  was  his  money.  He  had  the  right  to 
receive  it.  The  prisoner  said  it  was  Robinson's  money. 
There  can  be  no  doubt  that  the  prisoner  thought  it  was 
his,  and  he  was  fully  justified  in  his  opinion.  The  prisoner 
cannot  be  permitted  to  urge  in  his  defense  that  he  stated  a 
falsehood  when  he  told  Robinson  that  the  money  was  his. 
Holding  the  prisoner  to  the  truth  of  his  assertion,  it  may 
be  said  that  both  parties  considered  it  to  be  the  money  of 
Robinson.  The  transaction  on  both  sides  was  based  on 
that  understanding.  The  want  of  manual  possession  by 
Robinson  does  not  change  the  character  of  the  business. 
The  prisoner  having  persuaded  Robinson  to  let  him  keep 
the  money  a  short  time,  apparently  for  its  safe  custody, 
cannot  now  be  permitted  to  impose  a  new  character  upon 
the  transaction,  different  from  that  which  he  designedly 
impressed  upon  it  at  the  time,  in  order  now  to  escape  the 
punishment  merited  by  the  crime  which  he  stamped  upon 
the  occurrence  by  what  he  said  and  did. 

The  jury  were  authorized  in  finding,  under  the  charge 
referred  to,  that  the  parties  considered  the  money  to  belong 
to  Robinson,  and  that  the  defendant  would  have  paid  it 
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over  to  him,  except  for  his  consent  that  the  prisoner  might 
retain  it,  and  therefore  there  was  no  error  in  the  charge. 

The  victim  believed  the  business  to  be  real,  and  there 
can  be  no  good  ground  for  holding  that  the  jury  might 
not  believe  that  the  prisoner  meant  it  for  a  reality. 

Hayes,  who  was  indicted  for  bigamy,  was  not  permitted 
to  escape  from  punishment,  because  the  person  whom  he 
had  produced  and  represented  to  his  victim  to  be  a  minis- 
ter, and  who  personated  a  minister,  was  not  one  in  fact, 
nor  authorized  by  law  to  celebrate  the  marriage  ceremony. 
(Hayes  v.  The  People,  25  N.  Y.  R.,  390-399;  same  case  in 
Sup.  Court,  15  Abb.  P.  R.,  163.) 

The  learned  counsel  for  the  prisoner  also  insisted  that 
no  offense  was  charged  in  the  indictment  or  proven  at  the 
trial,  because  the  statement  that  the  prisoner  was  a  captain 
in  the  Sixth  New  York  cavalry  was  not  a  material  fact, 
and  no  person  of  ordinary  sense  or  prudence  could  have 
been  influenced  by  such  a  representation. 

Under  many  circumstances  such  a  statement  would  have 
little  influence.  Robinson  expected  to  serve  in  a  military 
company  to  be  commanded  by  the  prisoner.  He  stated  it 
so  to  the  prisoner,  and  he  did  not  deny  it.  The  position, 
if  real,  would  have  created,  in  a  certain  sense,  a  confiden- 
tial relation  on  the  part  of  the  prisoner  to  Robinson.  He 
would  be  subject  to  the  orders  of  the  prisoner,  and  largely 
dependent  on  him  for  the  treatment  he  should  receive,  and 
even  for  food  and  raiment,  justice  or  tyranny. 

In  the  present  instance  the  fact  so  stated  by  the  prisoner 
was  material. 

These  were  all  the  grounds  urged  before  us  for  a  reversal 
of  the  conviction. 

We  are  of  the  opinion,  therefore,  that  the  conviction 
should  be  affirmed,  and  that  the  Court  of  Sessions  should 
proceed  to  pronounce  sentence. 

Proceedings  affirmed. 
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OTSEGO  OYER  AND  TERMINER.  December,  1860.  Before  Charles 
Mason,  Justice  of  the  Supreme  Court ;  Levi  G.  Turner,  County 
Judge,  and  Harvey  W.  Brown  and  John  W.  Richardson,  Asso- 
ciate Justices. 

THE  PEOPLE  v.  ELIZABETH  MCCRANEY. 

On  the  trial  of  an  indictment  for  murder,  the  counsel  for  the  people  offered 
to  read  in  evidence  the  deposition  of  the  defendant,  taken  on  her  exami- 
nation as  a  witness  before  the  coroner.  It  appeared  that  she  attended 
under  a  subpoena;  that  she  had  not  then  been  arrested,  nor  had  any 
charge,  at  that  time,  been  made  against  her,  although  she  knew  she  was 
suspected  of  having  administered  poison  to  the  deceased,  and  that,  before 
she  was  sworn,  she  had  been  advised  by  her  counsel  that  she  had  the 
right  to  refuse  to  be  examined  in  regard  to  any  circumstances  tending  to 
show  her'  guilt.  Held,  that  the  deposition  might  be  read  in  evidence. 
(People  v.  McMahon,  15  N.  ¥.  Rep.,  384;  People  v.  Hendrickson,  10  N. 
Y.  Rep.,  9.) 

Where  the  testimony  of  a  witness  before  the  coroner  had  been  reduced  to 
writing,  and  corrected  and  read  over  to  and  subscribed  by  her,  held,  that 
it  could  be  read  in  evidence  to  contradict  her  testimony  on  the  trial, 
although  her  attention  had  not  been  called  to  it  during  her  examination. 
(Clapp  v.  Wilson,  6  Denio,  285.) 

The  defendant  was  married  to  C,  who  resided  in  Pennsylvania.  She  after- 
wards went  to  Wisconsin,  where  she  procured  a  divorce  from  her  husband, 
the  only  service  of  process  being  by  publication,  after  which  she  came  to 
this  State  and  married  M,  held,  that  the  divorce  was  void,  and  that  M 
was  a  competent  witness  in  her  behalf. 

Evidence  of  appearances  on  post  mortem,  examination;  of  symptoms  of 
poisoning;  opinions  of  physicians  as  to  such  symptoms,  and  as  to  the 
effect  of  arsenic  administered  by  injection  into  the  rectum ;  testimony  of 
the  chemist  and  his  method  of  analysis  and  of  the  tests  employed,  and 
other  evidence,  where  the  defendant  was  charged  with  having  committed 
homicide  by  administering  arsenic  to  the  deceased,  her  step-daughter, 
during  her  sickness,  by  injection  into  the  rectum,  and  note,  with  refer- 
ences, to  cases  of  that  character. 

THE  defendant  was  tried  on  an  indictment  for  the  mur- 
der of  Huldah  Ann  McCraney,  the  daughter  of  John  P. 
McCraney  by  a  former  wife.     At  the  time  of  the  transac- 
tion in  question,  he  was  living  with  the  defendant  as  her 
PAR.— VOL.  VI.  4 
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husband.  It  was  charged  that  the  murder  was  committed 
by  the  injection  of  arsenic  into  the  rectum  of  the  deceased. 
It  appeared  on  the  trial  that  the  defendant  had  been  first 
married  to  Abram  Clark;  that  a  divorce  of  questionable 
validity  was  afterwards  obtained,  when  she  married  Enos 
S.  Baker,  and  that  after  his  death  she  married  John  P. 
McCraney.  Abram  Clark  was  shown  to  be  still  living,  at 
the  time  of  this  trial. 

It  was  shown  on  the  trial  that,  at  the  time  of  the  death 
of  Huldah  Ann  McCraney,  she  was  living  with  the  defend- 
ant as  her  step* daughter,  and  that  during  her  illness  injec- 
tions were  administered  by  the  defendant.  The  peculiar 
symptoms  of  the  case,  its  unusual  character,  and  the  value 
of  the  testimony  of  the  distinguished  medical  men  who 
were  examined  as  experts,  call  for  a  full  report  of  the 
evidence  bearing  upon  the  more  interesting  questions  of 
the  case. 

W.  O.  Moak,  E.  Countryman  (District  Attorney),  and 
G.  G.  Myers  (Attorney  General),  for  the  people. 

A.  J.  -Nbwlen,  L.  L.  Bundy,  8.  Crippen  and  L.  8.  Chat- 
field,  for  the  defendant. 

After  the  opening  of  the  case  by  the  district  attorney, 
the  first  witness  called  was 

Mrs.  Elizabeth  8helman,  who  testified :  I  reside  in 
Oneonta;  am  married;  know  defendant  and  the  family  of 
Mr.  McCraney;  I  sat  up  with  Huldah  Ann  McCraney  the 
Wednesday  night  before  she  died;  sat  up  alone;  defendant 
and  the  family  retired  about  nine;  was  alone  during  the 
night  only  when  defendant  got  up;  she  got  up  as  often,  I 
should  think,  as  once  an  hour  all  night;  I  did  not  call  her; 
Huldah  drowsed  some  during  the  night,  but  did  not  sleep 
sound;  I  gave  her  drinks  and  some  medicine  as  I  was 
ordered;  mostly  warm  tea  and  a  very  little  cold  water;  Mrs. 
McCraney  fixed  some  warm  tea  before  she  went  to  bed; 
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Huldah  seemed  to  like  it  best;  she  always  asked  for  drink 
before  I  gave  it  to  her;  she  drank  quite  often,  in  the  fore 
part  of  the  night  in  particular;  she  was  very  thirsty;  I 
asked  her  where  she  felt  the  worst;  she  said  her  stomach 
felt  very  bad  all  the  while;  nothing  else  in  regard  to  it 
that  I  recollect;  she  had  bad  spells;  she  straightened  out, 
threw  up  her  hands,  rolled  her  eyes,  and  gasped  for  breath; 
sJie  was  faint  when  we  raised  her  up.  That  occurred  twice 
during  the  night;  defendant  was  there  both  times;  defend- 
ant called  them  spasms  or  bad  spells;  she  said  Huldah  had 
them  the  Sunday  before;  did  not  say  how  often;  I  gave 
Huldah  a  powder  defendant  called  morphine,  and  helped 
defendant  give  another;  the  one  we  gave  her  was  before 
defendant  retired;  I  gave  her  the  other  in  about  two  hours, 
and  another  about  one  o'clock;  defendant  said  the  doctor 
called  it  a  fever  powder;  she  vomited  when  I  gave  her  the 
last  powder;  a  short  time  after,  quite  soon,  she  threw  it 
up;  she  did  not  vomit  at  any  other  time;  seemed  to  try  to 
do  so  two  or  three  times;  I  left,  I  think,  between  four  and 
five  in  the  morning;  defendant  was  not  up;  saw  her  before 
I  left;  defendant  called  to  me,  and  I  went  to  her  door; 
she  asked  me  what  I  thought  ailed  her;  I  told  her  I  could 
not  tell  her;  she  said  she  thought  it  was  curious  what 
ailed  her;  she  said  she  thought  the  doctor  did  not  know 
what  ailed  her;  she  said  she  was  nervous  like  her  own 
mother;  was  not  there  again  until  after  she  died;  was  there 
the  week  before  I  sat  up,  and  also  during  the  day  I  sat 
up;  I  saw  Huldah;  she  seemed  comfortable  the  week 
before;  was  there  after  Huldah's  death  and  sewed  for  Mrs. 
McCraney;  when  I  was  there  the  Monday  I  sat  up,  defend- 
ant said  Huldah  seemed  to  run  down  after  Sunday;  that 
was  the  first  she  considered  her  dangerous;  she  said  she 
sank  right  down  after  taking  a  croton  oil  pill  on  Sunday; 
she  said  she  gave  it;  she  sent  over  to  the  doctor  that 
.something  must  be  done  for  Huldah,  and  he  sent  a  pill 
which  she  took  to  be  croton  oil;  she  said  they  had  hard 
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work  to  warm  her  during  the  night;  she  asked  me  if  I  had 
over  helped  any  one  give  injections;  told  her  I  had  not; 
she  said  the  doctor  thought  she  had  not  given  them  right, 
and  she  had  better  get  some  one  to  assist  her;  she  said  she 
had  given  her  injections;  did  not  state  how  many. 

Cross-examined:  There  was  a  good  deal  of  excitement  at 
Oneouta;  have  participated  somewhat  in  it;  Mr.  McCraney 
did  not  set  up  the  night  I  did;  he  was  there  at  the  spell 
in  the  morning,  but  can't  say  whether  he  was  at  the  other;  I 
went  to  sleep  after  one  on  the  bed;  I  don't  think  I  laid  over 
an  hour;  had  no  means  of  discovering  the  time  except  from 
hearing  the  clock  strike  below;  did  not  hear  the  spasms 
called  hysterics;  defendant  said  the  doctor  called  them 
hysterics;  that  the  doctor  said  she  was  nervous  like  her 
mother;  don't  recollect  what  she  said  during  the  time 
Huldah  had  the  spells;  when  she  spoke  of  Huldah's  having 
the  spells  was  Monday  afternoon;  she  said  nothing  had 
then  passed  Huldah's  bowels  since  she  had  been  taken  sick; 
she  drank  all  she  desired  to;  she  drank  as  many  as  half  a 
dozen  times;  she  drank  all  she  wished  to;  every  time  she 
drank  I  throwed  out  what  was  left,  and  went  down  after 
more;  did  not  throw  up  the  tea  she  drank;  the  attempting 
to  vomit  was  merely  a  rising  of  the  stomach;  she  vomited 
almost  immediately  after  taking  the  fever  powder;  it  was 
white;  I  think  the  light  was  dim;  was  a  small  powder; 
she  took  morphine  twice  before;  she  was  very  restless; 
they  had  a  blister  wash  rubbed  on  her;  it  was  on  her  chest, 
not  on  her  bowels;  did  not  hear  her  complain  of  pain 
there;  she  put  her  hands  on  her  bowels  to  remove  the 
clothing. 

Mrs.  Harriet  Hudson,  sworn,  testified:  Know  defendant, 
and  have  about  a  year;  I  lived  near  Mr.  McCraney  last 
spring;  I  sat  up  with  Huldah  on  Wednesday  night  before 
she  died;  Lucia  Baker,  a  daughter  of  defendant,  sat  up 
with  me;  I  handed  one  pill  to  Mrs.  McCraney,  and  she 
gave  it  to  Huldah;  Mrs.  McCraney  was  up  at  twelve 
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o'clock  and  gave  the  pill;  she  said  it  was  morphine; 
defendant  was  next  up  about  three  o'clock  in  the  morning; 
defendant  asked  if  she  slept  much  and  if  she  was  quiet;  I 
said  she  slept  a  short  time  and  would  then  wake  up  and 
halloo,  and  say  she  was  very  hot,  and  pull  the  clothes  off 
her;  I  would  cover  her  up  and  she  would  seem  to  go  to 
sleep  again  for  a  short  time;  Huldah  did  as  I  told  Mrs. 
McCraney;  she  would  go  to  sleep,  wake  up  again  and 
scream  as  though  she  was  in  great  distress;  there  was  one 
cotton,  one  woolen  sheet,  and  one  comfortable  on  the  bed; 
she  would  complain  of  heat  and  throw  off  the  clothes;  this 
occurred  some  six  or  seven  times  during  the  night;  no  fire 
in  the  room;  I  gave  her  drink;  rice  water,  cold  water  and 
brandy;  she  seemed  to  be  very  thirsty;  called  for  drink 
every  time  she  woke  up;  called  for  brandy  once;  cold 
water  once  or  twice,  but  generally  for  no  particular  drink; 
defendant  told  me  I  might  give  her  as  much  rice  water  as 
she  wanted;  when  she  did  not  ask  for  any  particular  drink 
I  gave  her  rice  Avater;  did  not  call  defendant  when  she  got 
up;  she  did  not  vomit  that  night;  she  said  she  could  not 
see  well;  Huldah  asked  Mrs.  McCraney  if  there  were  any 
lights  in  the  room;  defendant  said  there  was  a  light,  and 
asked  Huldah  if  she  could  not  see;  there  were  then  two 
lights  in  the  room;  Huldah  said  she  guessed  if  she  ever 
got  well  she  would  have  some  lights;  the  lights  were  fluid 
lamps;  was  in  same  Wednesday  afternoon  from  about  two 
to  five  o'clock;  did  not  notice  Huldah's  eyes;  Mrs.  McCra- 
ney thought  they  ought  to  have  another  physician;  did 
not  think  Dr.  Case  knew  what  ailed  her;  he  thought  she 
was  so  much  like  her  mother  that  she  was  nervous  and 
had  hysterics;  Huldah  wanted  some  coffee;  Lucia  did  not 
want  to  give  it  to  her;  she  thought  it  would  hurt  her; 
Mrs.  McCraney  said  it  would  not  and  told  Lucia  to  go 
down  and  get  it;  Lucia  hesitated  about  going  down  after 
it;  I  asked  Mrs.  McCraney  what  injection  she  gave;  she 
said  sweet  oil  and  senna:  that  the  doctor  ordered  salt  and 
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water;  she  thought  it  was  too  powerful  and  gave  sweet  oil 
and  senna;  did  not  state  how  many  injections  she  had 
given  her;  did  not  state  when  the  sweet  oil  and  senna  was 
given;  in  the  evening  she  said  all  she  feared  was  that 
when  her  bowels  commenced  moving  they  would  move  so 
rapidly  it  would  sink  her  right  down  and  she  would  never 
get  up  again;  was  at  Mr.  McCraney's  on  Sunday  morning 
after  Huldah  died;  had  a  conversation  with  defendant; 
she  asked  me  what  I  thought  about  having  her  opened;  I 
said  if  she  was  a  friend  of  mine  I  should  have  her  opened, 
but  it  would  not  make  much  difference;  we  all  knew  she 
was  dead;  she  said  Mr.  McCraney  was  very  much  opposed 
to  cutting  and  slashing  after  death. 

Cross-examined :  She  did  not  say  she  would  like  to  have 
her  opened;  did  not  express  any  wish  either  way;  I  live 
on  a  street  running  west  from  the  main  street;  I  have  con- 
siderable feeling  in  the  matter,  but  do  not  think  I  see 
things  in  any  different  light  from  what  they  occurred; 
defendant  seemed  to  take  the  best  care  of  Huldah;  always 
treated  her  kindly  and  took  the  best  care  of  her;  when 
Huldah  awoke  she  would  only  give  one  long  screech; 
I  thought  she  was  a  little  delirious  when  she  first  awoke; 
this  was,  I  think,  the  10th  of  May;  I  sat  with  a  shawl  on; 
felt  of  her  skin;  her  feet  and  hands  seemed  cold;  she 
would  want  drink,  then  doze  for  perhaps  twenty  minutes; 
she  slept  and  awoke  so,  I  think,  half  a  dozen  times,  per- 
haps less;  I  gave  her  half  a  teacupful  of  rice  water;  not 
a  great  deal  of  water;  had  it  more  than  once;  about  half 
a  tumblerful;  gave  her  brandy  and  sugar  about  five  times; 
about  two  tea  spoonfuls  at  a  time;  she  liked  to  take  the 
brandy;  I  left  about  five  o'clock  in  the  morning;  don't 
know  where  the  brandy  was  procured;  gave  it  by  Mrs. 
McCraney's  directions;  she  did  not  say  the  doctor  had 
ordered  brandy;  she  gave  brandy  in  the  afternoon  the 
same  way  I  did;  up  to  that  time  I  understood  she  had  had 
no  movement  of  the  bowels;  she  did  not  vomit  the  night 
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I  was  there;  took  no  medicine  except  the  morphine;  that 
was  a  small  pill:  Mrs.  McCraney  came  up  when  Huldah 
screamed;  it  was  in  the  afternoon  when  Mrs.  McCraney 
wanted  another  physician;  Huldah  took  coffee  in  her  mouth 
in  the  afternoon,  but  threw  it  out  because  it  was  cold;  took 
some  other  drink;  Lucia  got  her  some  tea  and  she  drank  , 
that;  that  was  all  the  drink  I  have  a  clear  recollection 
about;  defendant  did  not  again  speak  about  having  a  phy- 
sician; when  we  had  the  conversation  about  opening  Hul- 
dah I  had  heard  no  rumors;  the  opinion  I  gave  that  I 
would  have  her  opened  was  not  based  upon  anything  I 
had  heard. 

Naomi  Packard,  sworn,  testified:  Reside  at  Oneonta,  on 
the  same  street  Mrs.  McCraney  did;  next  house;  I  sat  up 
with  Huldah  the  night  she  died;  she  died  Thursday  night 
about  one  o'clock;  I  gave  her  no  medicine;  no  one  did; 
drinks  were  given  her  by  me  and  Mrs.  McCraney;  Huldah 
complained  of  being  thirsty;  called  for  water,  and  brandy 
and  water  were  given  her  several  times;  she  complained 
of  her  stomach;  laid  her  hands  on  it  and  said,  "  Oh,  my 
stomach  !  Oh,  my  stomach  and  my  head ! "  she  breathed 
very  hard,  and  at  times  loud;  she  drowsed  a  very  little; 
she  would  lie  quiet  a  few  moments  and  throw  up  her 
hands  and  draw  a  long,  deep  sigh;  scream  at  times  very 
loud;  her  countenance  was  bloated  about  the  face,  mouth 
and  neck  under  the  chin;  did  not  notice  the  pupil  of  the 
eye;  don't  remember  anything  about  her  sight  that  night; 
Huldah  remained  in  bed,  except  once  she  got  out  of  bed 
nearly;  she  inquired  for  her  father,  and  made  an  attempt 
to  go  after  him;  got  nearly  out  of  bed  before  I  was  aware 
of  it;  Mrs.  McCraney  put  her  back;  she  appeared  quiet; 
her  voice  strong  and  clear;  her  pulse  was  not  steady,  and 
not  much  pulse;  when  she  got  up  it  was  between  nine  and 
ten  o'clock;  she  was  in  possession  of  her  faculties;  had 
her  reason;  her  father  was  called  in  when  she  inquired 
for  him;  she  said  she  wanted  to  see  him;  had  a  conver- 
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sation  with  defendant  about  injections;  it  was  the  Fri- 
day of  the  week  before  Huldah  died;  defendant  said  she 
had  given  Huldah  injections;  did  not  state  when  nor  how 
many;  she  said  Huldah  complained  at  the  time  they  were 
given  that  the  injections  were  painful;  I  was  in  and  out 
several  times  during  her  sickness;  I  noticed  about  her  sight 
the  Tuesday  before  she  died;  I  went  into  the  room;  they 
told  her  I  had  come;  she  wanted  to  know  where  I  was, 
and  said  she  could  not  see  me;  it  was  between  daylight 
and  dark;  I  went  around  and  bent  over  and  asked  her  if 
she  could  see  me  then;  she  said  she  could;  I  could  see 
easily  then;  the  next  day,  Wednesday,  she  complained  of 
not  being  able  to  see;  there  were  lights  in  the  room,  two 
fluid  lamps;  she  said  if  she  got  well  she  would  have  a 
light;  the  room  was  a  large  room  in  the  second  story  of 
the  house;  did  not  observe  anything  in  regard  to  her  thirst 
except  the  night  I  sat  up;  at  other  times  was  in  but  a  few 
moments;  on  Tuesday  before  Huldah  died  defendant  said 
she  sent  to  the  doctor  and  he  sent  a  croton  oil  pill,  and 
she  gave  it  and  it  made  her  very  sick;  she  had  kept  sink- 
ing from  that  time;  she  said  she  gave  it  on  Sunday  night; 
the  week  before  Huldah  died  defendant  said  it  was  very 
strange  what  ailed  Huldah;  I  asked  her  if  the  doctor  had 
told  her  what  it  was;  she  said  she  did  not  know  as  he  knew; 
she  said  she  thought  Huldah's  bowels  were  very  much 
inflamed,  and  called  it  inflammation;  said  there  was  a 
ridge  across  her  bowels. 

Cross-examined:  Mrs.  McCraney  said  Huldah's  bowels 
had  not  moved  since  she  was  taken;  she  referred  her  diffi- 
culty to  the  bowels;  think  there  was  something  said  about 
her  bowels  not  moving;  on  Tuesday  of  the  first  week  of 
Huldah's  sickness  had  a  conversation  with  defendant  sbout 
what  ailed  Huldah;  I  asked  her  what  ailed  Huldah;  she 
said  she  thought  it  was  very  strange  what  ailed  her  and 
did  riot  believe  the  doctor  knew;  she  told  me  about  the 
crotoii  oil  pills,  I  think  on  the  second  Tuesday;  said  she 
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sent  for  the  doctor  and  he  sent  croton  oil  pills,  she  gave  it 
to  her  and  it  made  her  very  sick,  and  she  had  failed  ever 
since;  can't  say  that  was  the  time  I  understood  that  her 
bowels  had  not  moved,  but  think  it  was;  that  was  the 
time  she  spoke  about  the  ridge  across  her  bowels;  that 
was  the  time  Huldah  complained  of  want  of  sight;  there 
were  two  windows  in  front  of  her  bed;  the  window  at  the 
foot  of  her  bed  was  not  darkened;  her  beadstead  was  a 
French  bedstead  with  high  foot;  there  was  a  lamp  burning; 
never  saw  Huldah  vomit;  had  no  movement  of  the  bowels 
the  night  I  sat  up  with  her;  got  there  about  nine  o'clock, 
Mr.  McCraney  went  to  bed  after;  he  was  not  in  bed  when 
she  wanted  to  see  him;  she  wanted  to  be  moved;  her 
father  refused  to  do  it;  she  was  not  then  moved,  but  was 
about  half  past  twelve;  he  father  declined  doing  it,  and 
she  called  for  her  mother,  and  rang  for  her;  she  got  up  and 
came  and  told  her  she  would  move  her;  Mr.  McCraney 
and  I  moved  her,  she  died  about  half  an  hour  after  we 
moved  her;  she  said  she  knew  her  mother  would  move 
her;  her  mother  treated  her  very  kindly,  and  Huldah 
treated  her  very  kindly;  defendant  went  up  to  the  bed, 
Huldah  threw  her  arms  around  her  neck  and  said,  "  mother, 
you  will  move  me,  won't  you;"  her  mother  then  said  yes; 
she  was  moved  into  an  adjoining  room;  she  died  very  easy; 
no  convulsions  or  spasms;  no  movement  of  the  bowels  or 
vomiting;  Mrs.  McCraney  said  she  sent  to  the  doctor  for 
something  and  he  sent  the  croton  pills;  I  gave  her  water 
twice  and  brandy  and  water  several  times;  sometimes  one 
teaspoonful  and  sometimes  two;  don't  think  she  drank  two- 
thirds  of  a  tumblerful  during  the  night;  drank  perhaps 
one-third  of  a  tumblerful  at  a  time;  she  called  for  water; 
she  spoke  of  her  stomach  and  head  only  once,  and  that 
was  between  nine  and  ten;  complained  of  cold;  she  had  a 
pulse  and  considerable  bodily  strength;  got  her  feet  on 
the  floor;  she  screamed  twice;  it  was  after  she  awoke  and 
both  together;  did  not  say  why  she  screamed;  noticed 
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nothing  in  her  countenance  but  bloating;  that  was  not 
much  before  she  died;  Hannah  Driggs  and  Lucia  Baker 
wore  called  up  before  she  died;  they  retired  about  ten 
o'clock. 

He-direct  examination:  Hulclah  several  times  that  night 
complained  of  being  sick  and  said  she  wanted  to  vomit; 
we  held  a  dish  and  she  could  not;  she  tried  quite  hard  to 
do  so;  was  in  Saturday  after  she  died;  she  was  bloated 
considerably. 

Mrs.  Martha  Deitz,  testified:  I,  last  spring,  resided  next 
house  to  Mr.  McCraney;  was  in  and  out  during  Huldah's 
sickness;  was  first  in  the  Monday  after  she  was  taken; 
Mrs.  McCraney  was  present;  sawHuldah;  she  was  in  bed;  I 
asked  defendant  Avhat  ailed  Hulclah;  she  said  she  undoubt- 
edly would  have  a  course  of  fever;  that  she  had  given  her 
several  portions  of  physic  and  it  had  had  no  effect;  had  a 
conversation  about  croton  oil;  she  seemed  to  think  it  ought 
to  operate;  I  told  her  I  had  taken  a  great  deal  more  phy- 
sic, and  the  last  I  had  taken  was  croton  oil;  she  said  she 
supposed  that  would  kill  or  cure;  I  told  her  I  supposed  it 
was  so,  it  was  very  powerful;  was  there  about  half  an 
hour;  was  there  next  Sabbath  evening,  but  did  not  see 
Huldah;  saw  defendant;  she  was  in  the  sitting  room  down 
stairs;  talked  about  Huldah's  sickness;  she  said  Huldah's 
symptoms  were  strong  and  she  said  she  thought  she  grew 
worse  instead  of  better;  next  called  on  Monday  morning; 
went  alone;  saw  Huldah;  Mrs.  McCraney  and  Lucia  were 
present;  Huldah  was  very  much  changed,  her  face  looked 
fuller  than  usual,  and  there  was  a  swelling  about  her  eyes; 
the  pupil  of  her  eye  seemed  small  and  contracted;  Mrs. 
McCraney  said,  the  night  before  Huldah  had  had  what  she 
called  spasms;  she  said  the  doctor  said  they  were  hysterics; 
.she  said  she  had  seen  persons  have  hysterics,  and  she  did 
not  think  they  were  that;  that  they  were  more  like  spasms; 
she  said  she  thought  her  bowels  were  inflamed:  there  was  a 
ridge  over  them;  she  placed  her  hands  on  it  and  asked  me 
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to  feel,  they  seemed  to  be  inflamed  and  it  hurt  Huldah  and 
I  did  not  do  it;  it  was  where  they  had  put  on  the  wash; 
I  went  Thursday  afternoon  before  she  died;  saw  Huldah; 
defendant  was  present  part  of  the  time;  Huldah  had  failed 
a  great  deal  since  I  saw  her;  seemed  very  thirsty;  her 
limbs  were  very  cold,  and  she  was  more  restless  than  she 
was  before;  her  lips  seemed  to  be  swollen,  with  small 
dark  spots  on  them;  at  times  she  was  not  able  to  swallow; 
she  hiccoughed  very  loud  that  afternoon;  she  only  did  it 
some  three  or  four  minutes;  she  had  only  one  turn  of  it; 
she  said  unless  I  got  very  close  to  her  she  could  not  see 
me;  the  room  was  of  good  size,  perhaps  fifteen  by  sixteen; 
complained  that  her  elbows  felt  bad,  and  Mrs.  McCraney 
said  she  wanted  wet  cloths  around  them;  there  were  band- 
ages around  them;  Dr.  Case  came  and  set  down  by  Huldah; 
defendant  stood  at  the  foot  of  the  bed,  and  I  was  sitting 
by  the  side;  Huldah  told  the  doctor  she  had  got  so  she 
could  not  swallow;  he  said  he  guessed  she  could;  he  sat 
with  his  back  to  the  foot  of  the  bed,  and  to  Mrs.  McCraney; 
I  was  partly  facing  Mrs.  McCraney;  the  doctor  was  pre- 
paring some  brandy;  Mr.  McCraney  said  it  was  not  pure, 
was  such  as  they  kept  at  hotels;  if  he  could  get  pure  it 
would  be  better;  the  doctor  said  it  was  just  as  good  if  it 
only  had  the  fire  in  it;  Mrs.  McCraney  looked  entirely 
colorless  and  very  pale;  she  appeared  agitated;  the  doctor 
and  Mr.  McCraney  left  soon  after;  Mrs.  McCraney's 
countenance  was  usually  ruddy  and  fresh;  after  the  doctor 
had  left,  I  asked  Mrs.  McCraney  if  she  felt  sick;  she  said 
not  really  sick,  but  very  tired;  I  told  her  I  was  afraid, 
when  the  doctor  was  there,  she  looked  so  pale  I  did  not 
know  but  she  was  going  to  faint;  she  said,  I  presume  I 
looked  paler  than  that  this  morning  when  Huldah  had  one 
of  those  spasms,  it  frightened  me  so,  and  that  at  one  of 
those  spells  Mr.  McCraney  said  she  looked  whiter  than 
Huldah  did;  Huldah  asked  her  mother  to  rub  her  neck  and 
shoulders;  said  they  itched;  defendant  said  at  different 
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times  when  I  saw  her  she  had  given  her  injections;  at  one 
time  said  she  had  given  her  three  in  one  day.  On  Thurs- 
day before  Huldah  died  she  spoke  of  her  stomach;  she 
laid  her  hands  on  her  stomach  and  said,  I  am  so  hot;  once 
she  threw  the  bed-clothes  off,  and  laying  her  hand  on  her 
stomach,  said,  I  am  burning  up;  she  asked  me  to  rub  her 
feet,  and  said  they  were  freezing. 

Cross-examined:  Have  said  considerable  about  this  case; 
I  was  sworn  at  the  coroner's  inquest;  I  remembered  the 
facts  as  well  then  as  now;  I  testified  that  Mrs.  McCraney 
said  Huldah  had  what  she  thought  were  spasms;  I  testified 
that  they  were  loud,  and  lasted  two  or  three  minutes; 
Mrs.  McCraney  said,  on  the  Monday  before  Huldah  died, 
that  the  doctor  said  he  was  afraid  the  disease  would  go  to 
her  head;  I  told  Huldah  to  be  patient;  Mrs.  McCraney 
said  she  had  prevailed  on  the  doctor  to  let  her  have  a 
blister  wash;  Mrs.  McCraney  said  there  had  been  only  a 
slight  movement  of  the  bowels  since  Huldah  was  taken 
sick;  next  saw  Huldah  the  day  she  died;  her  bowels  moved 
once  while  I  was  there;  I  understood  her  bowels  had 
moved  once  before  I  got  there;  I  think  I  heard  the  hic- 
coughing before  Huldah's  bowels  moved;  it  was  not  about 
the  time;  it  may  have  been  half  an  hour  before;  she  had 
sinking  spells,  and  appeared  to  feel  faint;  Mrs.  McCraney 
was  there  nearly  all  the  while ;  she  made  some  chicken 
broth,  of  which  Huldah  took  some;  took  brandy  several 
times;  sometimes  the  brandy  would  run  out  of  her  mouth, 
and  she  said  she  could  not  swallow;  think  it  did  so  twice; 
swallowed  the  chicken  broth;  did  not  see  her  spit;  she 
seemed  to  grow  more  restless,  throwing  the  bed-clothes 
off  and  putting  them  back  again;  it  was  not  very  warm 
nor  very  cold;  Mrs.  McCraney's  face  was  over-flushed 
when  I  went  there;  she  seemed  tired;  the  doctor  remained 
only  a  short  time;  the  chicken  broth  was  given  after  he 
left;  Mrs.  McCraney  was  so  pale  only  a  few  moments; 
don't  know  that  she  looked  so  when  she  first  came  to  the 
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bed;  she  said  she  looked  paler  sometimes;  remember  of 
Hulclah  complaining  of  her  tongue  being  dry ;  Mrs. 
McCraney  made  the  broth;  was  there  awhile  alone;  she 
asked  if  that  was  Hannah  Driggs,  and  said  she  could  not 
see  her  unless  she  came  nearer;  Huldah  spoke  to  Hannah 
and  asked  her  what  concern  she  had  on  her  head. 

Re-direct  examination:  Was  there  when  Mrs.  McCraney 
went  down  to  make  chicken  broth;  Mr.  McCraney  said  he 
had  got  the  chicken;  on  Monday  before  Huldah  died  Mrs. 
McCraney  said  Huldah  had  had  a  slight  movement. 

Re-cross-examined:  Mrs.  McCraney  said,  on  Monday,  she 
did  not  think  Dr.  Case  understood  the  case;  I  spoke  about 
her  having  made  the  chicken  broth  so  quick;  she  said  it 
did  not  take  her  long  when  she  was  in  a  hurry. 

Lydia  8.  Cooke,  sworn:  Live  at  Oneonta;  have  known 
defendant  two  or  three  years;  was  at  the  house  during 
Huldah's  sickness;  called  Monday  evening  of  sume  week 
she  died;  saw  Lucia  and  Mrs.  McCraney;  Mrs.  Huntington 
was  with  me;  went  again  Wednesday  morning;  saw  Hul- 
dah, the  doctor,  Mrs.  McCraney  and  Lucia;  staid  but  a 
short  time;  did  not  observe  Huldah;  was  there  Thursday, 
the  day  before  she  died;  got  there  about  eleven  and  staid 
until  four;  no  one  present  but  Lucia  and  Mrs.  McCraney; 
first  noticed  that  the  pupil  of  Huldah's  eyes  seemed  so 
small  and  contracted;  her  throat  was  full  and  seemed 
swollen;  red  spots  on  her  cheeks;  felt  of  her  hands  and 
face;  her  face  was  cold,  although  it  looked  hot — also  her 
feet;  her  hands  cramped  and  I  rubbed  them  a  good  deal, 
and  spoke  to  Mr.  McCraney  about  getting  some  liquor  to 
rub  them;  she  put  her  hands  up  to  her  stomach  and  said 
she  felt  bad  here;  spoke  of  her  sight;  she  said  she  could 
not  see  very  well,  and  took  hold  of  my  dress  and  asked 
what  it  was,  saying  she  could  not  see  very  well;  spoke  of 
not  seeing  well  once  after  that;  she  complained  of  cramps 
in  her  arms  and  legs,  and  wanted  I  should  rub  them;  she 
had  one  spasm  in  the  afternoon;  we  gave  her  sugar  and 
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brandy  and  water;  she  complained  of  thirst  and  wanted 
to  taste  of  the  brandy  and  water  very  often;  we  adminis- 
tered an  injection  to  her  just  after  noon;  doctor  was  not 
there  while  I  was;  Mrs.  McCraney  used  the  syringe;  I 
stood  by;  she  brought  the  syringe  in  the  room  filled;  used 
two  syringes  full;  after  she  had  used  the  first  she  went  out 
of  the  room  alone  and  came  back  with  the  syringe  filled; 
soon  after  I  went  there  she  said  she  wanted  me  to  help  in 
using  the  syringe;  I  told  her  I  had  never  administered  an 
injection,  but  would  do  the  best  I  could;  there  were  move- 
ments of  Huldah's  bowels  while  I  was  there,  after  the 
injection — within  an  hour  I  should  think;  Huldah  appeared 
to  have  her  senses  that  day;  Mrs.  Dietz  came  in  before  I 
left;  I  staid  only  a  short  time  after,  and  left  her  there;  I 
had  nothing  to  do  with  preparing  the  injection. 

Cross-examined:  Can't  say  whether  the  injection  was 
warm  or  not;  did  not  feel  of  the  syringe  that  I  recollect; 
the  injection  was  not  given  until  I  had  been  there  some 
time;  Mr.  McCraney  came  after  me;  don't  think  Huldah 
complained  of  the  injection  paining  her;  she  had  two 
passages  while  I  was  there;  her  bowels  the  first  time  did 
not  discharge  much  beside  the  injection;  the  second  time 
the  movement  was  small  and  slight;  did  not  relate  all  I 
remembered  at  the  coroner's  inquest;  only  answered  the 
questions  put  to  me;  don't  remember  of  saying  anything 
about  the  cramping  or  spasms;  had  not  talked  with  the 
coroner  or  Mr.  Moak,  the  counsel  for  the  people,  there;  I 
told  the  district  attorney  some  three  or  four  weeks  ago 
what  I  knew;  don't  recollect  that  the  cramps  were  before 
the  injecton;  during  the  movement  of  the  bowels  her 
hands  and  legs  cramped,  she  threw  her  head  back  and 
rolled  her  eyes;  she  said  "  I  am  so  thirsty,"  I  think,  more 
than  once;  am  quite  sure  she  did;  won't  be  sure  she  did 
more  than  twice;  the  pupil  of  her  eye  was  contracted  and 
seemed  quite  small;  her  eyes  looked  different  from  any 
one  I  ever  saw;  don't  know  that  I  ever  noticed  a  salivated 
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person;  think  we  changed  the  clothes  but  twice  after  a 
movement  of  the  bowels;  Dr.  Case  was  not  there  while  I 
was;  this  was  Thursday  before  she  died;  could  not  see 
much  change  after  the  movement  of  bowels;  her  voice 
was  strong  and  she  had  considerable  physical  strength; 
Mrs.  McCraney  was  present  and  rubbed  Huldah  during 
the  spasms  ;  Mrs.  McCraney  treated  Huldah  very  kindly, 
and  the  family  lived  in  perfect  harmony  so  far  as  I  know; 
she  said  she  was  thankful  her  mother  had  been  so  kind;  I 
said  she  ought  to  be  thankful  she  had  so  kind  a  mother  to 
take  care  of  her  when  she  was  sick;  she  said  "  I  guess  I 
be;  nobody  ever  heard  me  say  aught  against  her;"  there 
was  no  blister  on  her  stomach;  the  skin  was  dry,  and 
looked  as  if  there  had  been  a  small  one  on  her  stomach, 
but  none  on  her  bowels. 

Re-direct  examination:  Huldah  had  two  spells  of  hic- 
coughing while  I  was  there;  only  for  a  short  time;  quite 
loud;  no  attempts  on  her  part  to  vomit  while  I  was  there. 

Samuel  H.  Case,  sworn,  testified:  Reside  at  Oneonta; 
am  a  practicing  physician  and  surgeon;  have  practiced 
medicine  there  for  nearly  thirty-two  years;  have  known 
defendant  three  or  four  years;  knew  Huldah  Ann  Mc- 
Craney ever  since  she  was  an  infant;  was  first  called  to  see 
her  the  29th  of  April  last,  on  Sunday,  about  four  o'clock  in 
the  afternoon;  saw  her;  she  was  lying  in  bed,  apparently 
somewhat  indisposed;  her  tongue  was  furred  with  a  thick 
white  coat;  pulse  about  natural;  skin  natural;  defendant 
said  she  had  had  a  diarrhoea  the  day  before,  and  had  gone 
over  her  monthly  periods  some  two  weeks;  thought  it  was 
a  case  of  deranged  secretions  and  disordered  stomach 
and  bowels;  the  white-coated  tongue  indicated  a  disordered 
stomach;  left  physic;  calomel  and  rhubarb;  saying  if  it 
did  not  operate  by  morning,  it  would  have  to  be  followed 
by  castor  oil  or  senna,  and  ordered  a  light  diet;  did  not 
administer  the  medicine;  next  called  the  next  forenoon,  I 
think  April  30;  saw  defendant;  she  said  she  had  vomited 
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the  physic;  patient  appeared  about  the  same;  very  little 
alteration;  I  left  some  clear  calomel,  because  it  was  taste- 
less, and  less  liable  to  be  thrown  up;  directed  it  to  be 
given,  and  followed  with  senna  in  six  or  eight  hours;  left 
pulverized  senna,  with  directions  how  to  be  given,  and 
that  if  she  vomited,  it  would  have  to  be  followed  by  injec- 
tions ;  next  went  Tuesday,  May  1st ;  patient  not  much 
altered;  saw  defendant;  she  said  she  gave  the  second  dose 
of  senna,  and  Huldah  vomited;  directed  the  day  before, 
if  the  senna  was  retained  to  repeat  the  dose,  if  no  opera- 
tion; second  day  said  there  had  been  no  movement  of  the 
bowels;  think  I  left  three  or  four  pills  of podophyllin,  and 
also  took  in  a  syringe;  nothing  else;  directed  to  give  pills 
once  in  three  or  four  hours,  one  at  a  time;  if  not  retained 
not  to  repeat;  think  I  was  in  twice  that  day;  directed  how 
to  prepare  clysters  and  to  give  them;  a  tablespoonful  of 
salt  to  a  pint  of  water,  if  the  first  did  not  operate,  to  re- 
peat in  a  suitable  time;  think  I  directed  warm  water  to 
be  used  in  preparing  injection;  next  called  Wednesday, 
May  2;  patient  about  the  same;  pulse  seventy-five;  defend- 
ant said  Huldah  had  pain  in  her  limbs  and  had  vomited; 
said  her  tongue  was  black;  I  looked  at  her  tongue  and  it 
was  very  dark  colored  all  over  the  white  coat,  almost 
black;  I  said  it  had  been  colored  with  something;  asked 
what  she  had  been  taking;  don't  remember  what  defend- 
ant said,  but  it  was  nothing  that  could  have  colored  the 
tongue;  think  I  left  nothing  that  day;  I  was  told  by  Mrs. 
McCraney  that  her  bowels  had  moved  that  day,  twice,  a 
little;  she  showed  me  the  stools,  very  small  quantity,  not 
over  an  ounce,  dark  colored  and  sewe-fluid;  defendant  said 
her  bowels  had  not  moved  anything  to  speak  of ;  said  her 
thighs  and  hips  ached;  I  next  called  Thursday,  May  3; 
Mrs.  McCraney  said  her  bowels  had  not  moved,  and  mani- 
fested some  concern  because  they  did  not:  I  told  her  the 
bowels  were  not  bloated,  and  no  inflammation  or  tenderness 
and  they  must  depend  upon  injections;  that  she  would  not 
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retain  anything  upon  her  stomach;  her  pulse  about  nat- 
ural, skin  cool,  and  no  fever;  left  no  medicine;  the  dark- 
ness on  her  tongue  looked  as  if  disappearing;  she  said  she 
wanted  to  eat;  I  asked  her  if  she  was  hungry;  she  said 
she  was  and  asked  me  what  she  could  eat;  I  mentioned 
something  and  she  expressed  a  loathing  for  it,  and  I  said, 
"Well,  try  a  little  of  almost  anything  you  think  you  can 
cat;"  I  usually  stayed  from  one-fourth  to  one-half  an  hour; 
on  Friday  morning  I  went  again;  her  pulse  was  eighty; 
defendant  said,  I  think,  she  had  vomited  the  night  before; 
she  appeared  generally  sicker,  as  if  she  felt  so;  could  see 
but  little  change  in  any  other  respect;  she  was  thirsty, 
more  so  than  I  have  usually  observed,  unless  accompanied 
with  more  heat  of  the  skin;  I  directed  gruel  and  rice 
water;  I  directed  mustard  drafts  at  the  pit  of  the  stomach, 
and  think  I  had  before;  think  I  put  a  dry  powder  of 
calomel  on  her  tongue,  and  left  some  half  dozen  very 
small,  less  than  a  grain,  to  be  applied  on  her  tongue  every 
three  hours,  to  allay  thirst;  the  next  day  I  called,  when 
defendant  said  she  had  taken  some  of  the  powders;  I  told 
her  after  she  had  given  a  few,  if  they  did  no  good,  not  to 
repeat;  I  directed  the  injections  to  be  repeated;  on  Friday 
night  I  took  away  my  syringe,  to  be  used  in  another  place; 
may  have  left  gum  arable;  I  went  on  Sunday;  found  more 
general  irritation;  pulse  about  the  same  and  skin  rather 
below  natural  temperature,  and  defendant  said  her  hands 
and  feet  were  cool;  that  her  bowels  had  not  moved;  no 
bloating  of  them  and  no  indications  of  a  necessity  of  their 
doing  so;  but  owing  to  defendant's  alarm,  left  five  or  six 
croton  oil  pills;  directed  one  to  be  given,  and  if  retained 
to  repeat  in  four  hours;  if  not,  not  to  repeat;  I  said  if 
they  did  not  operate  we  should  have  to  depend  upon 
injections,  jind  I  would  bring  in  my  syringe  and  have 
them  repeated;  defendant  said  she  thought  it  was  dan- 
gerous to  let  her  bowels  run  so  long;  I  examined  her 
bowels;  found  no  bloating  and  no  tenderness;  called 
PAE.— VOL.  VI.  5 
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Monday,  May  7,  in  the  afternoon;  patient  sick  at  the  stom- 
ach and  thirsty,  and  an  increase  of  irritation  and  a  general 
feeling  of  sickness;  saw  defendant;  patient  did  not  com- 
plain of  any  particular  pain  anywhere;  defendant  said  there 
was  great  pain  in  the  bowels  and  said,  or  made  a  motion, 
llmt  there  was  a  ridge  across  them  as  long  as  her  arm; 
she  bared  the  abdomen,  but  there  was  no  ridge  there  nor 
any  tenderness  of  them;  they  were  flat;  skin  cool;  pulse 
soft  and  a  little  quickened;  no  heat  nor  dryness  of  surface; 
longue  not  coated  in  any  way;  defendant  said  the  croton 
oil  pill  was  thrown  up  and  she  did  not  repeat  it;  this  day 
I  applied  a  blistering  wash  on  the  pit  of  the  stomach  and 
directed  defendant  to  apply  it,  and  if  her  bowels  pained 
her  where  she  said  they  did  she  might  put  some  on  there; 
Mrs.  McCraney  said  Huldah  had  taken  paregoric  in  the 
night;  I  had  not  directed  it;  I  spoke  of  bringing  in  my 
syringe  again  and  told  her  I  would  do  so;  defendant  made 
no  reply;  I  asked  her  if  she  had  difficulty  in  giving  the 
injections;  she  said  she  did,  some;  I  asked  her  if  Huldah 
complained;  she  said  she  did,  some;  called  again  on  Tues- 
day; the  patient  not  so  well;  pulse  a  little  quickened  and 
apparently  more  general  restlessness  and  considerable 
thirst,  and  Huldah  complained  of  being  choked  some; 
something  like  a  ball  rising  in  her  throat  and  choking  her; 
defendant  said  Huldah  had  pain  in  the  limbs  and  her 
bowels  had  not  moved;  defendant  said  she  gave  her  some 
morphine  powders  she  sent  for;  I  sent  them,  but  disliked 
to  give  morphine  on  account  of  constipation;  the  patient 
complained  of  sickness  of  the  stomach  and  I  applied  a 
blister  at  the  pit  of  the  stomach,  as  she  appeared  to  be 
more  in  danger  of  inflammation;  I  thought  her  symptoms 
resembled  hysterics ;  next  called  on  Wednesday,  May  10; 
patient  more  nervous;  defendant  told  me  she  had  not  slept 
well;  patient  sighed  considerably;  I  asked  her  if  it  was 
difficult  to  breathe,  and  she  said  it  was;  no  change  in  the 
stomach;  countenance  looked  fuller,  and  a  little  fuller  over 
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the  eyes  and  all  over  the  face  and  neck;  defendant  said  the 
bowels  had  not  moved;  pulse  about  one  hundred;  no 
sharpness  or  wiriness  to  pulse;  pulse  small  and  rather  soft, 
as  in  nervous  subjects;  on  Wednesday  I  left  a  little  ether 
and  a  little  lac  assafodida  ;  I  gave  her  a  little  sulphuric 
ether  and  left  directions  if  she  vomited  to  repeat  it  imme- 
diately after  she  vomited;  it  may  have  been  on  Tuesday  I 
left  these;  on  Wednesday  carried  in  the  syringe  and 
directed  defendant  to  make  use  of  injections  and  repeat 
them;  I  made  a  couple  of  morphine  pills,  almost  one-sixth 
of  a  grain;  gave  her  one  while  I  was  there,  and  she  threw 
it  up  in  a  few  moments,  when  defendant  said,  "There 
comes  the  pill;"  the  blister  had  drawn  on  the  stomach 
some;  I  directed  defendant  to  give  another  morphine  pill 
at  night;  was  next  there  Thursday  forenoon;  think  I  was 
there  twice  in  the  forenoon;  saw  immediately  that  there 
was  a  great  change  for  the  worse;  she  breathed  loud,  and 
almost  like  snoring;  her  countenance  was  bloated  around 
her  eyes  and  an  irregular  redness  on  the  cheeks;  skin 
cooler  and  extremities  quite  cold;  pulse  very  much  quick- 
ened, one  hundred  and  thirty,  I  should  think;  the  pupil 
of  her  eye  very  much  contracted;  I  thought  there  was 
some  congestion  of  the  brain;  she  appeared  to  be  very 
much  exhausted  and  rather  approaching  sinking;  defend- 
ant said  Huldah  had  slept  some  after  taking  the  morphine 
pills;  I  directed  her  to  repeat  the  injections,  and  prepared 
one  myself;  two  syringesful  of  warm  water  and  some 
podophyllin,  which  is  an  extract  of  mandrake;  I  directed 
two  syringesful  to  be  used  and  directed  her  to  get  assist- 
ance; I  prepared  an  elastic  tube  for  the  syringe,  as  defend- 
ant said  Huldah  complained  that  the  injection  hurt  her;  I 
directed  defendant  to  get  some  one  to  assist  her;  I  pre- 
pared the  injection  in  the  kitchen,  down  stairs;  left  it 
there;  called  again  in  the  afternoon  of  same  day;  found 
the  patient  breathed  better  than  she  did  in  the  morning, 
and  less  appearance  of  congestion  of  the  brain;  the  hands 
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and  feet  still  cold,  and  surface  generally  cold,  and  was  told 
by  defendant  that  the  injection  had  operated;  I  asked  her 
how  ranch;  she  said  considerably;  I  asked  her  if  so  much 
so  as  to  need  checking;  she  said  she  did  not  know;  I  pre- 
scribed chicken  broth  and  brandy;  defendant  said  she  had 
taken  brandy  in  the  night;  I  had  not  directed  it;  her  pulse 
more  rapid  and  weaker;  that  day  Huldah  complained  of  a 
difficulty  of  swallowing;  I  examined  the  tongue;  that 
looked  a  little  swollen;  at  noon,  pulse  extremely  weak 
and  rapid;  in  the  evening,  put  my  ear  to  the  heart;  it 
appeared  to  be  extremely  weak,  rapid  and  tremulous;  her 
pulse  scarcely  perceptible;  her  countenance  full  and  quite 
natural,  except  a  little  swollen;  the  general  expression  of 
the  countenance  did  not  indicate  a  very  sick  person;  called 
about  nine  in  the  evening;  the  pupil  of  the  eye  was 
extremely  contracted,  and  she  complained  she  could  not 
see  the  light;  I  took  the  lamp  and  nickered  it  right  and 
left  before  her  eyes,  and  said,  "  can't  you  see  it;"  she  said 
"no;  she  could  not;"  her  voice  strong;  she  spoke  loud, 
and  her  intelligence  perfect,  and  had  been  all  through,  so 
far  as  I  could  discover;  she  did  not  look  in  the  face  like  a 
dying  person;  greater  coldness  of  the  surface;  felt  of  her 
hands  and  feet,  and  they  were  very  cold;  she  was  thirsty, 
but  did  not  vomit;  she  expressed  a  desire  for  brandy  and 
water,  and  I  gave  her  some;  I  directed  that  it  be  continued 
and  to  apply  warmth  to  the  extremities;  that  was  the  last 
time  I  saw  her  alive;  first  saw  her  body  on  the  day  of  the 
first  post  mortem  examination;  I  was  not  able  to  form  an 
opinion  as  to  what  was  her  disease;  did  not  know  what  it 
was;  it  was  all  involved  in  a  mystery;  from  the  first  time 
I  went  there  till  she  died  I  saw  no  syringe  at  Mr.  McCra- 
ney's  but  my  own;  did  not  know  that  Mrs.  McCraney  had 
a  syringe  in  the  house;  had  no  conversation  with  her  in 
regard  to  any  syringe  except  my  own;  she  was  buried  on 
Sunday,  and  I  saw  her  body  the  next  Friday;  it  was  in 
the  burial  ground;  it  was  her  body;  I  recognized  it  as 
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hers;  Drs.  Sprague,  Lathrop  and  Hamilton  were  present; 
the  coroner,  Delos  Bartnelt,  was  present;  Drs.  Sprague 
and  Lathrop  were  assigned  to  hold  the  post  mortem  exami- 
nation; the  coroner's  jury  was  present;  1  was  present 
during  the  post  mortem  examination. 

Cross-examined:  I  was  examined  before  the  coroner's 
inquest  and  subscribed  my  examination;  my  examination 
was  as  full  as  my  recollection  would  enable  me  to  give  it; 
some  things  have  occurred  to  me  since;  the  first  day  I  did 
not  use  the  word  thick  in  regard  to  the  coating  of  the 
tongue;  defendant  told  me  that  on  the  second  day  Huldah 
vomited  the  calomel;  about  five  grains  of  calomel  with 
twelve  of  rhubarb;  I  don't  remember  whether  I  was  in 
more  than  once  the  first  Tuesday,  but  think  I  was;  podo- 
phylliu  is  not  a  very  drastic  cathartic;  from  one  to  three 
grains  is  a  proper  dose;  I  left  for  Huldah  one-grain  pills; 
don't  know  that  I  stated  that  on  the  fourth  day  Huldah 
vomited  after  she  took  those  pills;  seventy-five  is  the 
ordinary  pulse  for  a  girl  of  Huldah's  age  and  tempera- 
ment; did  not  mention  the  black  tongue  before  the  coro- 
ner; I  said  she  must  have  been  taking  something  sour;  I 
think  likely  they  told  me  she  had  been  taking  a  roasted 
apple;  I  did  not  say  it  must  have  been  roasted  on  an  old 
tin;  do  not  think  a  roasted  apple  would  cause  such  a 
tongue;  I  asked  if  she  had  not  been  taking  acid,  because 
some  berries  steeped  might  cause  such  a  tongue;  saw  no 
active  symptoms  of  disease  on  next  day;  two  or  three  last 
days,  symptoms  of  inflammation;  none  before  the  8th  day 
of  May;  after  that  there  were  some;  the  choking  is  like  a 
ball  coming  into  the  throat;  no  particular  tenderness  of 
the  bowels;  pulse  about  ninety  second  Tuesday;  soft, 
although  quickened;  there  may  be  great  inflammation  of 
mucous  coat  without  much  tenderness;  inflammation  of 
mucous  coat  of  small  intestines  may  not  cause  much  purg- 
ing, and  may  be  accompanied  with  constipation;  if  there 
was  inflammation  of  mucous  coat  of  stomach,  would  not 
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necessarily  expect  purging;  purging  is  understood  to  be  a 
too  frequent  movement  of  the  bowels;    inflammation  of 
stomach  may  exist  without  diarrhoea;  in  active  inflamma- 
tion of  stomach  usually  find  quickened  pulse,  but  not  neces- 
sarily; if  pulse  depressed  would  expect  vomiting;  in  con- 
gestion of  brain  would  expect  to  find  loud,  slow  breathing 
and  loss  of  intelligence;  not  necessarily  contraction  of  pupil 
of  eye;  might  find  it  in  congestion  of  brain;  in  inflammation 
of  stomach  would  expect  to  find  sickness  of  stomach  and 
retching  and  vomiting;    ordinarily  should  not  expect  to 
find  a  natural    skin  after    10  days   inflammation   of  any 
alimentary  organs;  I  saw  Huldah  vomit  only  once,  and  that 
was  when  I  gave  her  a  pill;   I  thought  the  stomach  was 
disposed  to  be  sickened  easily;  think  five  or  six  grains,  in 
some  subjects,  if  retained,  might  produce  salivation;  what 
I  left  could  not  produce  it;  I  examined  her  mouth  about 
middle  first  week  to  see  whether  salivation  had  been  pro- 
duced; don't  recollect  of  doing  so  after  that;  on  Monday 
of  last  week  for  fullness  of  bladder;  I  took  a  deep  interest 
in  this  matter  up  to  post  mortem  examination,  but  not  since; 
I  was  asked  if  there  had  better  not  be  a  post  mortem  exam- 
ination, and  said  yes;  I  did  not  suggest  to  family  to  have 
one;  had  a  conversation  with  Bundy  about  a  post  mortem 
after  Huldah  was  buried;  did  not  tell  Bundy  that  I  sus- 
pected poison  two  or  three  days  before  she  died;  Mrs. 
McCrauey  was  sick  after  post  mortem;  I  participated  very 
much  in  feeling  at  Oneonta;  I  gave  no  encouragement  to 
the  feeling;  have  not  felt  my  reputation  as  a  physician 
was  at  stake;  did  not  say  my  characrer  was  now  vindicated, 
and  I  did  not  care  so  much  about  it;  I  did  not  tell  Mc- 
Craney he  could  go  West,  that  no  poison  would  be  found 
in  the  remains  sent  to  the  chemist;    had  a  conversation 
with  Mr.  Bundy  in  his  office  soon  after  Mr.  McCall  had  gone 
off  with  the  remains;  did  not  say  they  would  not  find  any 
poison;  mercury  is  quicksilver;  calomel  is  a  proto-chloride 
of  mercury;  corrosive  sublimate  is  a  bi-chloride  of  mer- 
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cuiy;  that  is  a  poison;  have  heard  of  persons  taking  an 
ounce  of  calomel  without  killing;  saw  Solon  Huntington 
the  night  Huldah  died,  after  I  left  last  time;  I  said  it  was 
a  strange  case,  she  was  nearly  pulseless  at  the  wrist,  I  saw 
no  reason  why  she  migld  not  get  well.  I  think  I  made  the 
croton  oil  pills  in  my  office,  and  either  took  them  or  sent 
them:  croton  oil  is  an  active  physic,  but  mild  in  its  ope- 
ration; croton  oil  on  the  skin  produces  a  rash  or  eruption 
but  does  not  on  the  stomach  or  bowels;  it  increases  peris- 
taltic motion. 

William  McCrum,  testified:  reside  at  Oneonta  and  knew 
Huldah  Ann  McCraney:  saw  the  body  after  death;  am  a 
cabinet  maker  and  furnished  the  coffin;  I  saw  her  remains 
in  the  coffin  and  shut  it  up;  was  at  burial  and  enclosed  the 
coffin  at  the  grave  and  saw  it  lowered;  they  were  the 
remains  of  Huldah  Ann  McCraney;  was  at  the  grave  when 
it  was  opened  at  the  order  of  the  coroner;  it  was  on  Friday 
afternoon;  she  was  buried  on  Sunday;  I  opened  the  coffin; 
the  remains  were  those  of  Huldah  A.  McCraney;  same  I 
buried;  present,  coroner,  Drs.  Sprague,  Lathrop,  Case  and 
Hamilton;  they  made  an  examination  of  those  remains: 
after  examination  residue  of  those  remains  re»inclosed.  I 
again  enclosed  coffin  and  saw  it  lowered  in  the  grave;  was 
present  when  grave  was  again  opened;  that  was  not  far 
from  two  weeks  after  other  examination;  same  physicians 
and  coroner  present.  I  again  opened  it;  in  same  condition 
as  when  I  last  saw  it;  the  remains  were  those  of  Huldah 
Ann  McCraney;  there  were  marks  about  the  body  about 
which  I  could  not  be  mistaken  as  to  its  being  her  body. 

Horace  Lathrop,  jr.,  testified:  I  reside  at  Cooperstown; 
am  a  physician  and  surgeon  and  have  been  for  over  eight 
years;  was  present  at  post  mortem  examination  held  by 
coroner  Bartlett,  May  18,  1860,  at  Oneonta.  Dr.  Sprague 
of  this  place,  and  Drs.  Case  and  Hamilton,  of  Oneonta, 
and  I  made  &  post  mortem  examination  of  the  remains;  the 
body  was  removed  from  the  coffin  and  laid  upon  some 
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hoards  as  a  temporary  table;  the  face  and  neck  somewhat 
swollen;  some  puffiuess  about  the  eyes  and  neck;  some 
livid  discolorations  about  the  face  and  neck  and  upper 
portions  of  the  body;  nothing  peculiar  about  this;  the  under 
surface  of  thighs  and  lower  portion  of  back  were  of  a 
peculiar  rose  color;  what  we  call  a  rose  rash;  we  made 
incisions  into  these  rose  colored  patches;  a  slight  quantity, 
of  bright  colored  fluid  blood  effused.  The  abdomen  was 
next  laid  open  by  a  cross  incision,  and  the  flaps  laid  back 
so  as  to  expose  the  whole  abdomen.  Dr.  Sprague  and 
myself  used  the  knife;  no  peculiar  appearance  manifested 
on  inspecting  organs  in  their  natural  position  without  dis- 
turbing them;  next  turned  back  and  removed  the  omentum, 
or  covering,  so  as  to  expose  more  perfectly  the  abdominal 
organs  below;  next  examined  for  inflammation  of  the  peri- 
toneum or  external  coat  of  the  bowels,  which  also  lines  the 
inner  surface  of  the  abdominal  cavity;  found  no  traces  of 
inflammation  of  these  nor  of  any  disease  of  them;  next 
examined  each  organ  in  succession  in  its  proper  position 
without  removing  it;  found  everything  natural  and  appa- 
rently healthy;  this  was  by  barely  lifting  them  up  and 
looking  at  the  under  surfaces  without  removing  them;  next 
removed  the  stomach  from  the  body,  tying  it  twice  above 
and  twice  below  the  lower  orifice,  cutting  between  the 
ligatures,  and  in  that  way  preserving  contents  of  the 
stomach;  the  stomach  was  then  laid  open  by  cutting  along 
its  upper  curvature,  and  the  contents  emptied  into  a  glass 
jar;  not  over  a  gill:  was  a  dark  fluid  mass;  they  were  new 
jars  with  packing  around  them;  we  wiped  them  out  care- 
fully so  as  to  be  sure  they  were  clean;  that  was  the  case 
with  all  the  jars  used  on  that  occasion;  next  examined  the 
internal  surface  of  the  stomach;  some  slight  appearances 
of  redness  about  the  upper  portion  of  it;  nothing  more 
than  what  might  be  expected  in  a  healthy  body;  quite  a 
large  portion  of  surface  of  the  mucous  membrane  was 
separated  or  raised  from  the  muscular  coat,  by  air  or  gases 
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underneath,  presenting  to  the  eye  the  appearance  of  blisters; 
towards  the  left  extremity  of  the  stomach  and  towards  the 
lower  portion  of  it,  there  was  a  discolored  spot  about  two 
inches  in  diameter,  appearing  at  a  little  distance  like  a 
uniform  black  surface,  but  on  closer  inspection  was  seen 
to  be  made  up  of  minute  black  points;  observed  a  few 
other  very  small  spots  of  the  same  character;  there  seemed 
to  be  no  particular  softening  of  the  mucous  membrane, 
and  very  little,  if  any,  thickening  of  it;  very  slight  thicken- 
ing in  some  parts  of  it;  nothing  further  about  the  stomach 
worthy  of  notice  that  I  recollect;  some  small  vessels 
appeared  to  be  filled  with  blood,  but  no  more  than  in  any 
case;  the  stomach  was  placed  in  same  jar  into  which  we 
had  emptied  its  contents,  and  covered  up;  we  next  removed 
the  large  and  small  intestines  together,  after  tying  lower 
end  of  the  colon  so  as  to  preserve  its  contents;  the  colon 
is  the  large  intestine  and  that  portion  of  it  is  called  the 
descending  colon;  passed  all  the  intestines  carefully  between 
the  fingers  so  as  to  examine  into  the  condition  of  their  con- 
tents, without  losing  any,  and  also  searched  for  obstruc- 
tions of  any  kind;  found  no  obstruction,  no  traces  of  dis- 
ease; the  bowels  seemed  to  be  nearly  empty;  contents  were 
nearly  or  quite  fluid;  seemed  to  be  no  solid  fecal  matter  in 
them;  we  did  not  open  the  bowels;  they  were  nearly  empty; 
next  dissected  out  the  rectum,  which  is  the  lower  portion 
of  the  bowels,  and  a  continuation  of  the  colon;  this  was 
laid  open,  and  its  inner  surface  examined;  we  found  some 
three  inches  from  the  lower  extremity,  a  dark  patch 
resembling  the  one  found  in  the  stomach;  it  was  as  large 
as  a  three  or  five  cent  piece;  in  the  center  of  this  patch 
was  a  point  which  seemed  to  be  ulcerated;  the  mucous  coat 
of  the  rectum  seemed  to  be  somewhat  softened,  and  also 
thickened  in  some  parts;  it  was  then  placed  in  the  same 
jar  in  which  we  had  previously  placed  the  intestines; 
some  swollen  discolorations  of  the  same;  removed  one  of 
the  kidneys,  examined  it  carefully  and  found  it  healthy; 
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spleen  the  same;  the  pancreas,  or  what  is  called  the  sweet 
bread,  also  natural  and  healthy;  also  the  liver  and  gall 
bladder;  cut  into  the  liver,  found  it  healthy,  and  gall 
bladder  healthy;  the  gall  bladder  was  partially  filled 
with  dark  colored  bile;  no  obstruction  anywhere  about 
the  ducts*  or  anywhere  about  the  liver  that  we  could 
discover;  nothing  about  any  of  these  organs  except 
what  I  should  expect  to  find  in  a  healthy  person;  noth- 
ing but  post  mortem  changes;  examined  the  urinary 
bladder;  it  contained  a  small  quantity  of  urine;  the  blad- 
der seemed  healthy,  both  externally  and  internally;  exam- 
ined the  womb  and  ovaries;  found  them  healthy  and 
natural;  all  the  organs  in  the  abdomen  and  pelvis  occupied 
their  natural  position;  there  were  appearances  of  there 
having  been  recent  menstrual  discharges;  no  doubt  but  that 
there  had  been,  to  my  mind;  there  was  an  appearance  in 
the  ovary  which  is  said  to  accompany  every  monthly  flow; 
one  of  them,  to  appearances,  had  recently  escaped;  we 
next  opened  the  cavity  of  the  chest,  by  separating  the  ribs 
from  their  attachment  to  the  breast  bone  and  raising  that 
bone  up;  removed  the  heart  with  a  portion  of  the  large 
vessels  running  to  and  from  it;  there  was  a  small 
quantity  of  fluid  in  the  cavity  in  which  the  heart  lies; 
the  heart  was  nearly  empty;  discovered  no  marks  of  dis- 
ease about  it  or  the  blood  vessels  attached;  found  the 
left  lung  entirely  healthy;  there  were  traces  of  former 
inflammation  of  a  portion  ,of  the  right  lung  and  of 
pleurisy  on  the  same  side;  a  large  portion  of  the  surface 
of  the  right  lung  was  adherent  to  the  ribs;  the  pleura  of 
the  lung  was  adherent  to  that  of  the  ribs;  there  were 
appearances  of  congestion  of  the  lower  posterior  portion 
of  the  right  lung;  this  appearance  of  congestion  I  regarded 
as  very  much  the  effect  of  position  after  death;  the  adhe- 
sions were  evidently  the  effect  of  previous  disease;  no 
traces  of  recent  disease  of  right  lung;  this  adhesion  must 
have  existed  for  some  length  of  time:  don't  think  it  could 
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possibly  have  formed  during  the  ten  or  twelve  days  of  her 
sickness;  the  right  lung  had  the  appearance  of  having 
recovered  from  the  effect  of  former  disease  so  far  as  it 
could;  the  adhesion  was  an  indication  that  pleurisy  shad 
long  existed;  there  was  nothing  in  the  appearance  of  that 
lung  to  account  for  her  death  if  all  of  the  congestion  had 
existed  previous  to  death;  it  is  possible  some  portion  of 
it  may  have  occurred  before  death,  but  I  don't  think  it 
did;  it  is  my  opinion  that  it  was  the  effect  of  position  of  the 
body  after  death;  if  all  the  congestion  existed  before  death, 
it  was  not  sufficient  to  account  for  her  death.  We  removed  a 
portion  of  one  of  the  lungs  and  placed  it  in  same  jar  with 
the  heart  and  a  portion  of  the  liver  and  one  kidney,  spleen 
and  pancreas;  not  a  very  large  part  of  the  liver,  probably 
not  over  an  eighth  or  tenth  part;  next  dissected  out  the 
esophagus  or  gullet;  laid  it  open  its  whole  length  and 
examined  the  inner  surface;  found  small  black  spots  scat- 
tered over  most  of  the  inner  surface  of  it;  not  very  large, 
but  scattered  over  it  generally,  similar  to  those  in  the 
stomach  and  rectum,  but  no  ulceration;  they  were  quite 
small,  not  more  than  a  sixth  of  an  inch  in  diameter,  and 
generally  smaller  than  that  even;  there  appeared  to  be  no 
inflammatory  redness  of  the  esophagus;  did  not  examine  it 
minutely  enough  to  see  whether  it  was  thickened  or  soft- 
ened; next  placed  the  esophagus  in  the  same  jar  with  the 
rectum  and  intestines;  the  skull  was  next  opened,  and  the 
brain  examined;  the  membranes  surrounding  it  were  to  all 
appearances  entirely  healthy;  external  appearance  of  the 
brain  the  same;  we  took  the  brain  out,  I  think,  entire,  and 
divided  it  by  slicing  it  from  the  top  down  in  thin  slices; 
appeared  perfectly  healthy  throughout;  none  of  the  ven- 
tricles of  the  brain  exhibited  anything  unusual;  the  por- 
tions of  the  body  which  were  not  to  be  removed  for 
analysis  were  replaced  in  the  body  and  the  cavities  of  the 
head,  chest  and  abdomen  were  closed;  the  grave  clothes 
were  replaced  and  the  body  replaced  in  the  coffin.  We 
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put  about  throe  or  four  ounces  of  bloody  serum  from  the 
cavity  of  the  chest  in  a  small  bottle  to  be  sent  for  analysis 
with  the  rest;  these  jars  had  a  tin  lid;  Dr.  Sprague  and 
myself  covered  them,  wrapped  them  in  papers,  covered 
them  with  cloths,  put  them  into  a  basket,  put  private 
marks  upon  them,  the  cloths  and  the  papers,  and  locked 
them  in  a  room  at  Watkins'  hotel;  locked  the  door  and 
Dr.  Sprague  took  the  key;  there  were  three  different  jars 
beside  the  bottle;  assisted  in  making  another  examination 
of  those  remains;  the  second  post  mortem  of  the  remains 
of  Huldah  A.  McCraney  was  held  June  8,  1860;  doctors 
Sprague,  Case,  Hamilton,  and  Meigs  Case  were  present; 
was  called  upon  by  the  coroner  each  time;  I  saw  the  grave 
opened;  it  was  the  same  coffin;  I  think  had  the  same  plate 
upon  it;  saw  the  coffin  opened  the  second  time;  same 
remains  we  placed  in  the  coffin  after  the  examination  the 
first  time;  the  body  was  in  the  same  condition  as  when,  we 
left  it  before,  except  some  decomposition;  the  cavities  of 
the  chest  and  abdomen  were  reopened  by  cutting  the 
stitches  made  at  the  former  examination;  we  took  the  womb 
and  its  appendges,  the  vagina  and  urinary  bladder;  those 
were  placed  in  a  new,  clean  glass  jar  by  themselves;  the 
remaining  kidney  and  the  remaining  portion  of  the  liver 
were  placed  in  another  jar;  divided  the  lower  jaw  at  the 
chili  and  dissected  out  the  tongue  and  its  attachments;  that 
was  placed  in  a  small  jar  by  itself;  next  separated  or  took 
off  enough  of  the  muscle  from  different  parts  of  the  body 
to  fill  a  large  jar;  that  was  placed  in  a  jar  by  itself;  per- 
haps ten  pounds  of  it;  enough  to  fill  quite  a  large  jar; 
those  jars  were  all  cleansed  previous  to  using  them;  they 
were  new  jars;  was  present  when  they  were  bought;  don't 
know  the  name  of  the  firm;  we  packed  the  jars  in  a  basket 
and  took  them  back  to  the  store  where  we  bought  the 
jars;  the  coroner  went  with  us;  took  them  into  the  base- 
ment of  the  store;  closed  them  all,  and  pasted  strips  of 
paper  over  the  top,  bottom,  and  around  them,  with  the 
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signature  of  the  coroner  upon  each  of  the  strips;  the  jars 
were  then  packed  in  hay  or  straw  in  a  small  box,  the  lid 
nailed  on,  tapes  placed  around  and  across  it,  and  sealed 
with  wax  where  it  was  attached;  it  then  passed  from  our 
hands  into  the  hands  of  the  coroner,  who  was  present,  and 
by  him  delivered  in  our  presence  to  Turner  McCall;  tak- 
ing into  account  all  the  appearances  on  both  examinations, 
I  did  not  discover  anything  which  satisfactorily  accounted 
for  death  or  was  at  all  adequate  to  it;  the  bowels  were 
nearly  empty,  and  no  fecal  matter  of  any  kind  of  any 
appreciable  quantity  in  them.  I  formed  an  opinion  upon 
the  post-mortem  examination  as  to  how  recent  there  had 
been  a  passage  of  the  bowels,  and  as  to  whether  there  had 
been  one  previous  to  that  day.  From  the  appearance  of 
the  rectum  and  bowels  generally,  I  could  and  did  form  an 
opinion  as  to  whether  there  had  been  more  than  one  dis- 
charge, or  a  slight  one,  within  the  period  of  twelve 
days.  [Objected  to;  overruled.]  I  think  there  had  been 
at  least  as  many  discharges  as  would  occur  in  a  state  of 
health,  if  not  more.  In  the  first  place,  there  was  nothing 
to  account  for  any  constipation  that  might  have  existed; 
and,  in  the  second  place,  the  whole  canal  was  so  entirely 
empty,  this  could  not  have  been  the  case  if  constipation 
had  existed  for  twelve  days  previous  to  death;  could  not 
toll  whether  there  had  been  any  constipation  during  any 
period  of  the  twelve  days  before  death,  except  the  last 
portion  of  it.  I  don't  think  constipation  would  necessarily 
leave  anything  to  indicate  whether  there  had  been  consti- 
pation or  not,  if  there  had  been  free  discharges  just  pre- 
vious to  death;  if  the  discharges  had  been  only  slight, 
think  it  would  have  done  so;  if  there  had  been  continued 
constipation  for  ten  or  twelve  days,  it  would  have  required 
very  free  and  copious  discharges,  just  previous  to  death, 
to  have  left  the  bowels  in  the  state  they  were.  Know 
Hiram  C.  Cline;  I  saw  the  syringe  Hiram  C.  Kline  deliv- 
ered to  Prof.  Charles  H.  Porter.  Heard  some  of  the  wit- 
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nesses  sworn  yesterday  forenoon.  The  symptoms  of 
arsenical  poisoning  in  an  acute  case,  are,  that  in  half  an 
hour  to  an  hour,  the  patient  is  attacked  with  uneasiness  in 
the  stomach,  gradually  increasing  to  severe  burning  pain, 
nausea  and  vomiting  soon  follow,  burning  pains  and  dry- 
ness  of  the  throat  and  esophagus,  sense  of  tightness  and 
constriction  of  the  throat,  producing  great  thirst;  diarrhea 
more  or  less  violent  generally  follows  soon;  pulse  usually 
becomes  quickened  and  grows  weaker;  pain  in  the  abdo- 
men grows  more  severe,  and  is  usually  increased  by  pres- 
sure. The  nervous  symptoms  in  this  acute  form  are  not 
usually  very  well  marked;  there  is  in  fatal  cases  a  gradual 
aggravation  of  all  these  symptoms;  towards  the  last,  stupor 
or  coma  sometimes  intervenes;  sometimes,  though  not 
generally,  there  are  some  spasmodic  movements  or  con- 
vulsions; intelligence  is  usually  pretty  good  throughout; 
death  at  last,  is  generally  not  attended  with  any  violent 
symptoms;  countenance  usually  somewhat  full  and  bloated. 
These  symptoms  are  quite  variable;  cases  are  acute  when 
they  end  fatally  within  two  or  three  days;  the  dose  is  gener- 
ally supposed  to  be  large  and  enough  given  in  one  or  two 
doses  to  cause  death.  In  another  class  of  cases  termed 
chronic,  death  occurs  in  from  four  days  to  three  or  four 
weeks;  the  fact  in  such  case  is,  that  the  doses  are  usually 
small ;  in  a  chronic  case  the  acute  symptoms  usually  attend 
it,  except  that  they  are  usually  modified  in  their  severity; 
don't  think  there  is  any  characteristic  symptoms  of  the 
eye,  except  as  it  operates  upon  the  brain;  it  has  both  a 
narcotic  and  an  irritant  effect;  like  any  other  irritant,  it 
may  effect  through  the  brain;  if  the  irritant  effect  follows, 
it  would  produce  contraction  of  the  pupil  of  the  eye;  when 
the  poison  has  a  narcotic  effect,  it  would  dilate  the  pupil 
and  interfere  with  the  vision.  The  third  class  of  cases 
are  those  which  terminate  in  a  few  hours,  generally  less 
than  eight  hours;  poison  affects  principally  the  nervous 
system;  produces  extreme  faintness,  prostration,  coma  arid 
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death;  these  cases  are  not  general,  but  exceptions.  The 
last  class  are  not  very  rare  in  proportion  to  the  whole  num- 
ber of  cases;  sometimes  arsenic  produces  one  effect  and 
sometimes  the  other;  in  chronic  cases  of  poisoning,  towards 
the  last,  after  several  days,  there  is  frequently  a  very 
marked  remission  in  all  the  symptoms  of  acute  poisoning; 
signs  of  nervous  irritation  are  much  more  common  and 
marked  than  in  acute  cases;  such  as  spasms,  convulsions, 
and  delerium;  also  irritation  of  the  urinary  organs.  In 
most  cases  of  this  kind  which  terminate  fatally,  they  do  so 
within  two  weeks.  If  irritation  of  urinary  organs,  there 
is  less  urine;  the  spasms  and  convulsions  are  more  apt  to 
be  more  marked  than  in  acute  cases.  In  cases  of  violent 
discharges  from  the  bowels  more  apt  to  be  more  generally 
marked;  towards  the  last  the  surface  grows  cool  and  clammy; 
the  heat  is  usually  below  the  natural  standard;  pain  in  the 
limbs  alone  would  not  be  anything  peculiar  to  cases  of 
arsenical  poison,  but  it  is  usually  an  attendant  of  such  cases; 
these  symptoms  are  not  any  one  of  them  necessarily  inci- 
dent to  any  one  case,  but  most  of  them  are  usually  apparent; 
there  might  be  cases  where  any  one  of  them  would  be 
absent,  but  most  of  them  would  probably  be  present. 
The  symptoms  in  each  case  of  the  particular  classes  vary 
considerably  in  some  cases;  some  of  the  symptoms  should 
expect  are  absent,  and  others  should  not  expect  to  find  are 
quite  prominent;  active  inflammation  of  the  stomach  and 
bowels  is  not  necessarily  attendant  upon  cases  of  arsenical 
poisoning. 

Cross-examined:  The  coroner  issued  a  subpoena  for  me 
to  attend  the  inquest  and  make  the  post  mortem  examina- 
tion; was  subpoenaed  twice  before  first.  We  had  a  clerk 
to  make  notes;  he  put  down  all  we  thought  important;  we 
testified  the  same  day  we  made  the  examination;  in  that 
examination  I  stated  the  substance  of  all  we  did  and  saw. 
I  think  I  testified  that  the  ovaries  exhibited  indubitable 
evidence  of  the  recent  escape  of  Graafian  vesicles.  Our 
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evidence  was  taken  by  the  coroner  and  subscribed  by  us. 
Grmitian  is  from  the  name  of  the  discoverer  of  the  vesicle; 
one  is  supposed  to  escape  every  month,  where  there  is  no 
impregnation;  impregnation  cannot  occuv  v/ithout  the  exist 
ence  of  such  a  vesicle;  we  call  what  is  left  the  corpus 
luteum;  is  about  the  size  of  a  split  pea;  it  gradually  pa/,se* 
into  a  cicatrix;  it  had  the  appearance  of  recent  escape;  we 
handled  and  cut  into  the  ovaries;  wo  examined  them  fully; 
think  we  took  out  uterus  and  ovaries  from  their  position; 
we  laid  them  open;  examined  the  urinary  bladder  the  first 
time;  we  found  J,he  spot  at  the  most  dependent  curvature 
of  the  stomach;  as  the  body  lay  it  was  not  the  lowest  por- 
tion; it  was  in  a  line  below  the  cardiac  orifice  in  an  erect 
position;  fluid  would  seek  most  dependent  position,  but 
that  spot  was  not  so  as  the  body  lay;  before  removing  the 
stomach  we  did  not  take  any  pains  to  see  in  what  position 
the  fluid  was;  can't  tell  how  the  body  lay  in  the  coffin 
before  it  was  removed  from  the  grave.  If  the  liquid  of 
the  stomach  lay  upon  that  spot.it  would  not  account  for 
the  spot.  I  should  expect  the  tissues  to  take  the  color  of 
the  fluid  that  lay  upon  it,  in  case  the  color  was  occasioned 
by  simple  imbibition  after  death;  the  spot  at  a  little  dis- 
tance appeared  like  a  uniform  black  spot,  but  on  examina- 
tion, found  to  be  minute  black  points  not  as  large  as  a  pin 
head  shaded  towards  the  surface;  the  contents  of  the 
stomach,  a  dark  brownish,  coffee-ground  sort  of  color;  more 
than  enough  fluid  to  cover  a  spot  as  large  as  that;  no  other 
place  where  the  points  made  a  spot.  It  is  not  uncommon 
to  find  discolorations  of  stomach;  did  not  find  anything  in 
the  stomach  to  satisfactorily  account  for  death;  nothing  in 
the  esophagus;  not  so  much  deranged  as  would  find  it  in 
many  cases;  saw  no  unnatural  adhesion  of  dura  mater;  if 
congestion  of  brain  should  expect  to  find  vascularity  of  the 
organ;  it  can  be  determined  whether  congestion  of  lungs 
was  before  or  after  death;  the  appearances  not  the  same; 
if  from  disease,  would  be  brighter  than  if  after  death,  this 
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was  dark;  if  that  congestion  existed  before  death;  should 
expect  it  to  cause  death  as  soon  as  anything  we  were  able 
to  find;  did  not  open  the  lower  portion  of  the  duodenum; 
think  we  did  the  upper  portion;  a  small  portion  of  it  sent 
with  the  stomach  and  the  remainder  with  the  bowels;  if 
there  was  redness  and  vascularity  of  mucous  coats  of  intes- 
tines, could  not  discover  it  by  feeling.  I  knew  object  of 
examination;  looked  for  appearances  of  irritant  poisons;  we 
examined  everything  we  could  without  endangering  the 
result  of  the  analysis  of  chemist;  when  the  amount  of  the 
matter  in  the  intestines  is  small,  that  is  sometimes  the  most 
important  part  of  the  analysis;  could  discover  no  obstruc- 
tions there;  don't  think  it  probable  there  could  have  been 
mechanical  obstruction  during  life,  without  discovery;  in 
cases  of  poison  by  arsenic,  should  expect  to  find  morbid 
appearances  of  some  of  small  intestines;  some  portion 
of  them  is  generally  nearly  empty;  the  intestinal  canal, 
from  stomach  to  rectum,  is  from  twenty-five  to  thirty 
feet  in  length;  the  fullness  or  emptiness  of  those  vessels 
would  depend  considerably  upon  amount  of  food;  a 
smart  passage  might  carry  off  residuum;  the  natural 
secretions  of  bowels  would  have  a  good  deal  to  do  with 
filling  up  the  bowels;  took  out  rectum  before  we  opened 
it.  It  is  flattened  when  empty;  dissected  out  nearly 
all  of  rectum;  found  the  black  spot  about  two  inches 
from  orifice;  the  point  of  syringe  probably  from  three 
to  four  inches;  salt  would  produce  some  little  irritation 
of  the  rectum  ancl  large  intestines;  if  injections  repeated 
frequently,  would  not  account  for  that  spot;  if  the  spot 
had  been  abraded  by  end  of  pipe,  should  not  expect  to 
find  suppuration,  but  might;  the  spot  was  not  suppurated; 
there  is  a  difference  between  suppuration  and  ulceration; 
and  the  same  of  the  converse;  spot  was  very  small  and  we 
could  not  with  the  eye  discover  whether  there  was  ulcer- 
ation but  could  with  a  small  glass;  did  not  disturb  it  because 
we  thought  it  might  be  important  to  chemist;  think  the 
PAR.— VOL.  VI.  6 
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spot  in  the  rectum  would  be  different  if  injured  by  injec- 
tion; would  be  more  general  and  diffused;  the  other  spots 
not  natural  to  rectum;  were  peculiar,  such  as  not  usually 
found;  they  were  small  points,  like  those  in  larger  patches, 
but  much  more  scattered;  thirty  to  forty  of  them,  perhaps 
more;  we  took  out  five  or  six  inches  in  length,  and  when 
opened  from  three  to  three  and  a  half  inches  wide.  I  think 
it  was  the  healthiest  body  I  had  ever  examined;  taken  as 
a  whole,  there  were  less  evidences  of  actual  disease  than 
in  any  body  I  ever  saw;  have  made  a  good  many  post 
mortem  examinations;  mercury  in  some  of  its  compounds  is 
poison,  but  not  in  its  natural  state;  mercury  might  kill  if 
taken  in  sufficient  quantities;  some  of  the  mineral  poisons 
act  chemically;  arsenic  does  not  act  very  much  mechani- 
cally; corrosive  sublimate  acts  as  a  violent  irritant,  and  in 
the  main  somewhat  similar  to  arsenic;  corrosive  effects 
more  marked;  calomel  is  not  a  poison  as  ordinarily  laid 
down;  is  not,  as  a  general  thing,  an  irritant  in  any  other 
sense  than  as  a  laxative;  it  has  a  constitutional  effect;  I 
know  individuals  who  would  be  salivated  by  two  or  three 
grains,  but  not  usually;  if  salivation,  would  be  swelling  of 
gums  somewhat;  there  may  be  other  symptoms  of  arsenic, 
other  than  those  I  have  stated;  never  attended  a  case  of 
arsenical  poison;  Guy,  Beck  and  Fodere  are  regarded  as 
standard  works  and  good  authority,  also  Flandin;  the 
London  Lancet  is  an  accredited  work;  arsenic  gives  a 
sparkling  appearance  to  the  eyes,  with  redness  of  eyelids; 
there  is  great  dryness  and  heat  of  surface;  would  expect 
alternation  of  heat  and  coldness  of  surface;  take  the  case 
through,  would  expect  to  find  temperature  below  usual 
heat,  but  not  so  in  inflammatory  stages  of  the  symptoms; 
not  much  stress  upon  irregular  pulse  alons  in  acute  case: 
the  first  effect  of  arsenic  would  be  an  irritation  of  the 
stomach,  but  think  it  would  occur  before  inflammation  set 
in;  violent  retching  and  vomiting  in  an  acute  case  would, 
as  a  common  symptom,  be  followed  by  purging;  also  great 
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tenderness  of  bowels  and  stomach,  increased  by  pressure; 
if  there  are  remissions,  they  are  generally  succeeded  by 
aggravation  of  the  symptoms;  during  the  remissions,  stupi- 
dity or  coma  is  a  common  attendant;  the  books  describe 
some  cases  as  chronic,  when  death  ensues  within  twelve 
days;  as  generally  understood,  a  majority  of  them  termi- 
nate within  a  fortnight;  chronic  poisoning  is  usually  caused 
by  small  doses  and  at  intervals;  some  of  Washington  cases 
lived  a  year  and  died  from  remote  effects  of  poison;  where 
arsenic  is  injected,  instead  of  taken  by  stomach,  should 
think,  if  injected  by  solution,  symptoms  would  be  more 
rapid  than  if  taken  by  mouth;  profession  relies  somewhat 
upon  experiments  upon  animals;  have  seen  cases  reported 
where  poison  was  taken  by  injections;  symptoms  same  in 
whatever  mode  arsenic  is  taken;  as  a  general  principle, 
would  expect  to  find  extensive  inflammation  of  stomach, 
but  there  are  exceptional  cases;  this  is  also  true  of  the 
bowels;  rectum  would  be  more  likely  to  be  affected  than 
other  portions  of  bowels;  if  arsenic  injected  into  rectum 
in  substance  sufficient  to  produce  death,  would,  as  a  gen- 
eral rule,  cause  extensive  derangement  and  inflammation; 
would  expect  to  find  inner  coat  of  the  rectum  thickened 
and  softened,  unless  death  had  occurred  soon,  from  shock; 
would  not  as  a  general  rule  expect  death  to  have  been 
produced  by  shock,  if  lasted  ten  days;  in  injection  would 
expect  to  find  excoriation  and  inflammation  of  external 
part  of  orifice;  if  a  single  dose  had  been  given  by  injec- 
tion, might  pass  off  by  first  discharge,  but  don't  think  it 
would  ordinarily;  arsenic  goes  into  the  circulation;  if  by 
one  dose,  would,  ordinarily,  in  chemical  analysis,  be  found 
anywhere  in  the  body;  if  given  by  mouth  in  one  dose, 
would  expect  to  find  most  in  stomach;  if  it  did  not  cause 
death  soon,  would  expect  more  likely  to  find  it  in  the 
kidneys,  liver  and  rectum,  also  in  the  urine;  if  poisoning 
had  continued  for  any  length  of  time,  should  expect  to  be 
more  likely  to  find  it  in  rectum  than  stomach;  as  a  general 
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rule,  if  taken  in  a  solid  form,  should  expect  to  find  it  in 
the  stomach,  unless  life  had  been  prolonged;  if  put  into 
cold  water  it  dissolves  sparingly;  not  so  sparingly  in 
warm  water;  think  longest  time  I  have  seen  stated  before 
symptoms  appear,  eight  or  nine  hours;  the  usual  time 
from  half  an  hour  to  an  hour;  arsenical  poisoning  resem- 
bles cholera  morbus,  Asiatic  cholera,  and,  so  far  as  it  goes, 
enteritus  or  inflammation  of  mucous  membrane  of  the 
bowels;  inflammation  of  stomach,  from  whatever  cause,  is 
very  much  alike;  sometimes  produced  by  cold  water; 
diarrhea  is  not  a  necessary  symptom  of  arsenical  poisoning; 
there  may  be  inflammation  of  mucous  membrane  of  bowels 
without  diarrhea,  but  the  cases  are  rare;  the  discharge 
attributable  to  irritant  qualities  of  arsenic. 

Delos  Bartlett,  sworn:  am  one  of  the  coroners  of  this 
county;  have  been  for  past  year;  held  an  inquest  upon  the 
remains  of  Huldah  A.  McCraney;  first  was  May  18;  Drs. 
Sprague  and  Lathrop  were  subpoenaed;  Dr.  Case,  Dr. 
Hamilton  and  Dr.  Meigs  Case  were  present;  knew  William 
McCrum;  he  was  present  and  opened  the  coffin;  I  saw  the 
remains  placed  in  the  jars;  was  present  when  the  first  jars 
were  enclosed,  sealed  and  delivered  to  Turner  McCall;  I 
assisted  in  sealing  the  first,  after  receiving  them  from  the 
physicians;  neither  Dr.  Lathrop  nor  Dr.  Sprague  were 
present;  the  tops  were  sealed  with  melted  wax  poured 
around;  remains  were  delivered  to  me  by  Dr.  Sprague; 
the  marks  the  doctors  put  on  were  there  when  they  were 
delivered  to  me;  I  gave  them  to  Turner  McCall  to  take 
to  Dr.  Doremus,  of  New- York,  for  chemical  analysis,  to 
keep  them  under  his  own  eye  so  he  could  identify  them; 
he  returned  to  this  place  with  them;  think  25th  of  May; 
then  directed  him  to  take  them  to  Dr.  Porter,  of  Albany, 
for  chemical  analysis;  night  of  7th  of  June  received  a 
communication  from  Prof.  Porter;  next  examination  was 
8th  of  June;  I  delivered  the  jars,  sealed  up,  to  Turner 
McCall,  to  take  to  Prof.  Porter;  examined  Mrs.  McCrauey 
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as  a  witness  at  the  coroner's  inquest;  issued  a  subpoena 
for  her;  her  testimony  taken  is  contained  in  these  minutes; 
they  were  read  over  to  her  after  examination  and  before 
she  subscribed  it;  this  is  her  signature  to  it;  I  corrected 
it  as  she  desired;  she  desired  some,  and  after  altering  it 
read  it  again;  I  filed  it  in  the  clerk's  office. 

Gross-examined:  I  can't  say  whether  Mrs.  McCraney  was 
strongly  suspected  or  not;  I  did  not  suspect  her;  I  held 
the  inquest  because  I  was  called  upon  to  do  so  by  E.  R. 
Ford  and  others;  I  had  an  informal  notice  on  the  day  of 
the  funeral;  was  called  on  Wednesday  to  do  so;  the  sen- 
timent was  that  they  thought  everything  would  come  out 
right;  the  object  was  to  ascertain  whether  everything  was 
proper  or  not;  I  heard  her  suspected  by  some;  these 
remarks  I  heard  made  by  some;  no  one  said  sh*  could 
answer  or  not,  as  she  chose;  at  the  conclusion  of  inquest 
and  after  verdict  of  jury,  I  issued  a  warrant  for  her  arrest, 
not  same  day  she  was  examined;  the  covers  were  common 
covers  to  jars  of  that  kind,  a  little  yellowish;  one  had  a 
ground  stopple;  two  of  the  others  held  from  a  quart  to 
two  quarts,  and  one  larger;  were  wide-mouth  jars;  the  jars 
themselves  were  glass;  the  first  I  delivered  about  sun- 
down of  18th  of  May,  same  day  first  examination  was  held; 
I  delivered  them  to  him  at  Ford  &  Cope's  store;  put 
nothing  over  the  covers;  paper  describing  the  contents 
was  on  the  top;  saw  first  ones  boxed  up  in  wooden  box; 
did  not  see  it  here  25th  of  May;  he  said  he  had  been  to 
New- York. 

Re-direct:  No  charge  made  against  Mrs.  McCraney 
before  me,  before  or  during  her  examination. 

He-cross:  Nowlen  said  he  was  there  for  her. 

The  district  attorney  here  offered  to  read  in  evidence 
the  deposition  of  the  defendant  taken  on  her  examination 
as  a  witness  before  the  coroner.  It  was  shown  by  other 
witnesses  that  this  deposition  was  taken  before  her  arrest — 
that  110  charge  had  at  that  time  been  made  against  her, 
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although  she  knew  that  she  was  suspected  of  having 
administered  the  poison.  It  was  also  shown  that  before 
she  was  examined  she  was  advised  by  her  counsel  that  she 
had  a  right  to  refuse  to  answer  in  regard  to  anything  tend- 
ing to  show  her  guilt.  It  also  appeared  that  she  attended 
as  a  witness  before  the  coroner  under  a  subpoena,  and  that 
the  deposition  was  in  writing  and  signed  by  the  defendant 
after  it  had  been  read  over  to  her  and  corrected  by  her. 
The  defendant's  counsel  cited  the  case  of  McMakon,  15  N. 
Y.  R.,  384,  and  of  Hendrickson,  10  N.  T.  R.,  9. 

The  deposition  was  objected  to  by  the  defendant's 
counsel.  The  court  admitted  it  to  be  read  in  evidence 
and  the  defendant's  counsel  excepted. 

The  court  held  the  deposition  might  be  used  as  evidence 
to  contradict  what  she  had  testified  to  on  the  trial,  though 
her  attention  had  not  been  called  to  it  on  her  examination. 

After  the  reading  of  the  deposition  of  the  defendant  it 
was  proved  that  parts  of  the  body  of  the  deceased  were, 
after  the  post  mortem  examination,  put  in  glass  jars  and 
sealed  and  conveyed  to  Dr.  Charles  H.  Porter,  at  Albany, 
for  the  purpose  of  having  a  chemical  analysis  made,  and 
that  the  syringe  used  by  the  defendant  in  administering 
injections  to  the  deceased  was  also  sent  to  Dr.  Porter  for 
his  examination. 

The  district  attorney  then  called  Dr.  Charles  H.  Porter, 
who  being  sworn,  testified:  I  reside  at  Albany;  am  Pro- 
fessor of  Chemistry  and  Medical  Jurisprudence  at  Albany 
Med.  College  and  a  Doctor  of  Medicine  but  do  not  practice 
it;  member  of  Albany  County  Medical  Society;  heard  part 
of  Mr.  McCall's  testimony;  saw  him;  I  received  from  him 
at  two  different  times  two  boxes;  first,  Friday,  May  25th 
or  26th,  and  the  other,  Sunday  morning,  June  10th;  the 
first  box  was  large  and  the  cover  was  taken  off  by  Mr. 
McCall  in  my  presence;  I  saw  there  was  a  box  within  that 
one;  on  the  inner  box,  on  its  upper  surface  I  noticed  tapes 
crossing  each  other,  and  where  these  crossed  I  saw  a  seal  of 
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wax;  don't  remember  what  kind;  noticed  an  impression  on 
the  seal  as  of  some  blunt  instrument  pressed  upon  the  wax; 
I  opened  the  inner  box  and  found  within  a  number  of  jars 
and  a  small  bottle;  the  bottles  were  labelled,  indicating 
the  various  organs  contained  therein;  these  jars  were  what 
is  commonly  called  specie  jars,  having  tin  covers;  the 
covers  were  sealed  to  the  jars  with  wax;  strips  of  paper 
were  pasted  at  right  angles  over  the  top  of  the  jars,  coming 
down  upon  the  glass;  on  these  strips  was,  I  think,  the 
name  of  Delos  Bartlett;  the  contents  of  the  jars  were,  as 
marked:  1.  The  stomach  and  contents.  2.  The  intestines 
and  rectum;  with  that  there  may  have  been  the  esophagus; 
in  the  third  jar,  the  spleen  and  pancreas — and  I  believe 
the  heart  and  lungs,  a  kidney  and  a  portion  of  the  liver. 
These  were  carefully  locked  up  and  afterwards  placed  in 
new  and  clean  glass  stopped  jars.  There  was  a  small  bottle, 
in  the  box,  containing  a  liquid;  this  was  placed  in  a  clean 
glass  bottle.  I  made  a  chemical  analysis  of  these  various 
organs.  I  commenced  the  next  day  after  receiving  them 
and  finished  about  the  20th  of  June;  in  the  course  of  the 
general  examination,  the  stomach  was  analyzed  and  nothing 
found;  so  also  the  esophagus  or  meat  pipe;  in  a  portion  of 
the  liver,  weighing  some  six  ounces,  I  discovered  a  trace 
of  arsenic.  I  thereupon  wrote  to  the  coroner  for  other 
portions  of  the  remains  of  the  deceased,  and  Sunday,  June 
10,  received  from  Mr.  McCall  another  box.  This  was 
wrapped  in  India  rubber  or  glazed  cloth,  and  confined  by 
cords  or  tape;  the  covering  was  then  removed;  it  was  in 
the  condition  described  by  Mr.  McCall,  the  tape  over  box 
sealed  where  it  crossed  at  right  angles;  some  impressions, 
apparently  of  a  key.  This  box  contained,  I  think,  four 
jars  similar  to  those  last  described;  one  contained  a  portion 
of  muscular  tissue ;  another  the  liver  from  which  a  portion 
aad  been  cut  off;  in  another  was  the  uterus  and  its  appen- 
dages; the  urinary  bladder;  another  the  kidney,  and  the 
tongue  and  its  appendages.  Before  commencing  the  chem- 
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ical  examination,  I  made  a  careful  physical  examination  of 
each  organ  and  its  appendages.  The  tongue  presented  no 
peculiar  appearance  so  far  as  I  noticed;  the  esophagus  had, 
on  the  mucous  membrane,  several  minute  black  spots;  the 
stomach,  which  had  been  cut  open,  contained  a  large  black 
spot  composed  of  numerous  dots  or  points;  this  spot  was 
about  one  and  three-fourths  of  an  inch  in  diameter;  it  was 
situated  in  the  lower  part  of  the  stomach  near  the  pyloric 
orifice  or  pylorus;  beside  this,  there  was  what  I  believe  to 
be  the  traces  of  inflammation  in  the  mucous  membrane, 
indicated  by  its  thickness  and  opacity.  The  intestine  was 
cut  in  two  and  the  small  intestine  was  then  cut  throughout 
its  whole  length.  In  the  upper  portion  of  the  small  intes- 
tine there  was  apparently  slight  inflammation;  there  was 
a  little  redness  in  other  parts  of  intestine.  The  large  intes- 
tine was  then  divided  into  two  parts  and  the  lower  portion 
examined;  there  was  nothing  peculiar  about  it.  In  the 
descending  colon  near  the  rectum  there  were  a  few  black 
spots  in  the  mucous  membrane,  very  minute;  also  a  little 
inflammation,  as  I  judged.  In  the  rectum  there  were  a 
number  of  black  spots  or  points  distributed  irregularly 
over  the  mucous  surface,  and  also  about  three  inches  from 
the  lower  part  was  a  black  spot  about  one-third  of  an  inch 
in  diameter,  rather  less  than  over;  about  its  center  I  noticed 
a  small  perforation,  very  minute,  extending  through  the 
mucous  coat.  The  other  organs  so  far  as  I  observed  them 
presented  no  unusual  appearance.  As  the  liver  was  con- 
tained in  a  jar  with  other  organs,  I  removed  portions  of 
its  whole  exterior,  and  first  examined  the  interior  portion 
for  poison;  in  this  I  found  a  small  quantity  of  arsenic; 
about  one-tenth  of  a  grain;  the  kidneys  yielded  about  one- 
twentieth  of  a  grain  of  arsenic;  the  small  intestines  yielded 
a  trace  of  arsenic;  the  ascending  and  transverse  colon 
yielded  one  hundred  and  seventy-three  one  thousandths 
of  a  grain  of  arsenic;  the  remaining  part  of  large  intestine 
(descending  colon)  and  rectum  yielded  eight  hundred  and 
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sixty-eight  one  thousandths  of  a  grain  of  arsenic;  the  heart, 
I  believe,  with  both  lungs,  yielded  a  trace  of  arsenic;  the 
pancreas  and  spleen  yielded  a  mere  trace  of  arsenic,  as  did 
also  three  pounds  of  muscular  tissue;  in  none  of  the  other 
organs  examined,  did  I  find  arsenic;  I  discovered  no  traces 
of  disease  in  any  of  the  organs  sufficient  to  cause  death,  on 
the  physical  examination.  At  Cooperstown  I  received 
from  some  one  in  the  district  attorney's  room  a  syringe 
which  was  contained  in  a  wooden  box;  I  also  received  a 
paper  containing  what  appeared  to  me  to  be  a  mixture  of 
dried  gruel  and  plaster;  these  were  taken  by  me  to  the 
hotel,  sealed  up,  and  placed  in  my  valise;  I  examined  the 
syringe  at  Albany. 

[Defendant  objected  to  analysis  of  syringe,  upon  the 
ground  that  no  account  was  given  of  syringe  from  death 
to  delivery  to  Cline.  Objection  overruled,  defendant 
excepted.] 

I  took  the  syringe  to  Albany  and  carefully  locked  it  up 
until  I  examined  it.  I  found  arsenic  upon  packing  of 
syringe;  upon  the  interior  of  barrel  of  syringe  noticed  a 
few  drops  of  oily  matter  and  a  whitish  deposit;  I  carefully 
removed  it  and  found  it  to  contain  arsenic;  I  then  cut  open 
the  point  of  the  syringe  and  found  that  to  present  a  similar 
appearance  to  the  interior  of  the  barrel;  it  also  contained 
arsenic.  The  whole  amount  of  arsenic  obtained  in  the 
syringe  was  a  fraction  over  four  grains:  I  then  took  the 
metal  of  the  syringe  and  examined  that  for  arsenic;  I  could 
find  none  in  it.  The  mixed  mass  of  apparently  dried  gruel 
and  plaster  weighed  about  five  ounces;  one  quarter  of  it 
contained  about  two  grains  of  arsenic;  specimens  of  the 
arsenic  and  arsenical  compounds  produced  from  these 
various  sources  are  in  my  possession,  and  if  desirable  will 
be  shown. 

Heard  the  three  ladies  testify,  who  were  sworn  in  the 
forenoon,  yesterday,  and  Doctors  Case  and  Lathrop. 

Ques.  From  the  symptoms  described  by  the  witnesses, 
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your  physical  and  chemical  examination  of  the  body,  and 
Lathrop's  testimony  of  the  post  mortem  examination,  what 
in  your  opinion  was  the  cause  of  death  ? 

[Objected  to»  1st.  That  he  cannot  take  a  portion  of 
the  evidence  and  base  his  opinion  upon  it.  2d.  That  he 
cannot  base  his  opinion  upon  the  examination  of  a  pa»t  of 
the  body.  3rd.  Cannot  give  his  opinion  upon  the  case, 
not  having  seen  the  patient.  Objection  overruled,  defend- 
ant excepts.] 

Ans.  I  think  arsenic  was  the  cause  of  death;  I  did  not 
examine  the  syringe  to  see  whether  it  was  in  working 
order;  I  noticed  it  carefully,  not  however  to  see  whether 
it  was  in  order;  discovered  nothing  out  of  order. 

By  the  Court:  I  found  enough  arsenic  in  the  body  to 
produce  death;  I  examined  only  about  one-fifth  or  one-sixth 
of  the  muscular  tissue  sent  me. 

Cross-examination:  Am  twenty-six  years  of  age;  am  not 
a  native  of  Albany;  received  my  degree  in  the  Vermont 
Medical  College  in  1856;  I  read  medicine  regularly  in 
connection  with  chemistry;  have  not  practiced  medicine; 
received  my  chemical  education  in  the  scientific  depart- 
ment of  Yale  College,  under  the  instruction  of  Professors 
Silliman  and  Porter;  went  to  Albany  in  1856  or  1857; 
the  department  of  chemistry  at  New-Haven  was  of  organic 
and  inorganic  chemistry;  have  been  connected  with  the 
Albany  Medical  College  as  Professor  of  Chemistry,  and 
lectured  upon  that  since  I  went  there;  have  written  various 
lectures  and  a  method  for  analysis  to  be  used  by  the  stu- 
dents in  the  laboratory;  it  is  more  concise  than  other 
methods;  never  published  anything  upon  the  subject  of 
chemistry,  except  I  wrote  certain  portions  of  a  Chemistry 
published  by  Prof.  Silliman.  I  issued  a  circular  saying 
that  I  would  attend  to  cases  of  this  kind;  it  was  in  Sep- 
tember last;  it  invited  patronage;  I  have  not  made  it  a 
point  to  publish  or  authorized  to  be  published  the  results 
of  my  analyses.  I  used  all  the  parts  sent  to  me  for  anal- 
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ysis  except  a  portion  of  the  muscle;  that  was  thrown  away 
at  or  about  the  conclusion  of  my  work.  I  had  aft  the 
internal  organs;  the  remainder  of  the  body  was  left — the 
brain,  muscles,  bone,  &c.;  Mr.  Bundy  applied  to  me  for  a 
statement  of  the  result;  I  have  his  letter  and  my  reply; 
I  did  not  decline  to  furnish  him  with  it;  I  have  a  copy  of 
the  letters;  I  did  hot  furnish  him  with  them,  but  sent  a 
copy  to  the  District  Attorney  for  him.  There  were  other 
means  for  testing  my  processes;  they  could  have  applied 
personally;  the  material  sent  was  used  to  satisfy  myself 
of  the  existence  or  absence  of  poison;  do  not  deem  it  a 
matter  of  fairness  or  duty  to  retain  a  portion  of  material 
sent  me  for  further  and  other  tests;  the  application  by  Mr. 
Bundy  was  not  after  I  completed  my  whole  analysis;  this 
is  my  answer.  Since  I  have  come  here  have  been  in  con- 
sultation with  the  District  Attorney,  but  not  suggesting 
questions  to  the  medical  witnesses;  have  sat  by  him  most 
of  the  time,  but  think  I  have  made  no  suggestions  to  him. 
I  considered  myself  the  employee  of  the  county  officers; 
when  the  first  box  came  the  organs  were  firm  and  substan- 
tial, but  some  odor  from  commencing  decomposition.  I 
don't  remember  about  the  weather,  but  presume  it  had 
been  warm;  think  it  would  make  very  little  difference  with 
decomposition  whether  they  were  moved,  if  kept  from  air; 
there  may  have  been  post-mortem  changes;  the  color  of  the 
organs  would  depend  entirely  upon  how  far  decomposition 
had  extended;  decomposition  would  depend  upon  circum- 
stances; it  would  be  from  within  an  hour  after  death,  pro- 
gressing; it  would  progress  more  rapidly  in  warm  than 
cold  weather,  other  circumstances  being  equal.  The  jars 
were  sealed,  I  should  think  were  sealed  air-tight;  I  think 
I  could  tell  whether  the  discoloration  was  before  or  after 
death.  The  changes  after  death  are  characterized  by  their 
being  commonly  more  or  less  diffused,  being  commonly 
more  or  less  regular,  and  not  confined  to  points  or  dots. 
Thus  there  may  be  extravasation  of  the  blood  in  the 
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minute  vessels,  which,  gradually  decomposing,  may  give 
a  more  or  less  blackened  hue,  and  which  being  examined 
carefully,  more  or  less  distinct  traces  of  the  vessels  may 
be  seen.  Again,  there  may  be  the  action  of  the  gastric 
juice  upon  the  membrane;  this  may  lead  to  a  general 
softening  of  the  coats  at  those  parts  where  the  gastric 
juice  remains  for  a  time,  but  this  would  present  different 
nppejirances;  it  might  be  attended  with  simple  softening; 
there  might  be  a  more  or  less  complete  disintegration, 
and  it  might  be  perforated.  The  color  might  vary  con- 
siderably, so  also  there  might  be  spots  in  the  stomach  or 
other  organs  somewhat  similar  in  color  to  the  material 
contained  within;  thus  sometimes  blood  within  the  stomach 
may  gradually  dye  the  membrane  and  other  tissues  red. 
Oftentimes  there  are  ante-mortem  changes,  as  in  inflamma- 
tion; there  may  be  redness,  thickening  of  the  coats,  more 
or  less  changed  in  spots  produced  before  death  by  the 
action  of  irritants  or  other  causes;  there  is  generally  more 
or  less  considerable  change  of  the  surrounding  parts.  For 
example,  if  I  should  find  a  spot  more  or  less  colored  in 
which  I  noticed  that  there  were  no  fluids  or  materials 
which  could  be  likely  to  thus  color  the  part,  and  saw  that 
the  mucous  membrane  around  was  inflamed,  indicated  by 
thickness  and  opacity,  and  that  this  part  of  the  membrane 
was  more  or  less  brittle  or  easily  torn,  I  should  consider 
it  probable  the  part  had  been  affected  during  life.  Extra- 
vasation of  blood  after  death  may  be  local;  in  such  case 
the  discoloration  would  be  most  likely  co-extensive  with 
the  cause;  there  is  sometimes  extravasation  during  life. 
Where  the  color  is  changed  by  gastric  juice  it  might  be 
gradually  absorbed  by  surrounding  parts;  would  expect 
to  find  it  in  lowest  portion  of  the  stomach;  think  solids  in 
the  stomach  might  depress  the  surface  and  make  a  differ- 
ence. I  could  base  a  reliable  opinion  as  to  whether  the 
changes  in  the  stomach  were  before  or  after  death;  no 
post-mortem  changes  I  know  of  would  produce  such  effect; 
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there  was  no  mortification,  erosion  or  corrosion  that  I 
could  discover;  no  extravasation  of  blood*or  other  matter 
under  the  mucous  membrane.  Arsenic  is  white;  stomach 
if  dipped  into  dilute  arsenic  would  not  be  colored;  laying 
it  on  solid,  the  membrane  would  be  rendered  more  pale; 
it  is  not  a  coloring  substance  of  itself;  don't  recollect  of 
any  chemical  combination  which  would  make  the  color 
black.  I  was  able  to  see  these  smaller  spots  by  naked 
eye;  the  elevations  were  simply  small  spots  extending 
into  the  mucous  membrane;  there  were  traces  of  inflam- 
mation in  the  stomach;  the  inflammation  in  small  intestines 
was  in  patches,  not  general;  it  was  slight.  The  rectum 
Avas  perforated  through  the  mucous  membrane;  gangrene 
is  not  usual  in  mucous  membranes  unless  there  is  inflamma- 
tion; I  think  it  very  difficult  to  account  for  spots  in  the 
rectum  from  injury  by  the  end  of  the  syringe;  if  a  part 
is  wounded  by  hard  substance  it  might  produce  inflamma- 
tion; I  think  salt  and  water  injected  might  produce  inflam- 
mation, and  possibly  gangrene,  but  I  think  it  extremely 
improbable;  the  irritation  would  not  be  severe  enough; 
independent  of  chemical  analysis,  did  not  see  any  sufficient 
cause  for  death;  the  minute  spots  in  the  rectum  could  be 
discovered  by  the  naked  eye.  When  I  sent  second  time  I 
had  analyzed  the  stomach  and  piece  of  liver,  nothing  else; 
found  no  arsenic  in  the  stomach  and  but  a  trace  in  the 
liver.  In  the  course  of  analysis  I  gave  no  intimation  as  to 
what  I  had  discovered;  had  no  conversation  indicating 
suspicion  as  to  how  poison  had  been  administered.  I  first 
procured  proper  vessels  and  apparatus;  the  vessels  were 
of  glass,  porcelain  and  platinum,  the  porcelain  of  that 
variety  commonly  used  for  delicate  chemical  operations; 
tested  all  of  them  to  see  that  they  were  pure.  Having 
arranged  all  the  vessels  with  which  I  intended  to  make 
experiments,  I  took  a  piece  of  beef  and  submitted  it  in 
same  vessels  and  with  portions  of  same  materials  and 
under  the  same  circumstances,  pursuing  the  precise  method 
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which  I  afterwards  followed  in  treating  the  various  organs 
and  parts.  The*chemicals  were  used  in  as  large  or  larger 
proportion  than  were  afterwards  employed  in  the  exami- 
nation.  Pursuing  this  method  carefully,  I  could  find  no 
poison  of  any  kind,  thus  satisfying  myself  that  the  vessels 
and  materials  were  free  from  any  poisonous  substance;  I 
had  before  carefully  prepared  all  the  chemicals  used  in 
such  operations,  and  these  were  locked  up.  The  process 
was  first  in  cutting  up  finely  the  organs;  they  were  then 
placed  in  a  porcelain  dish,  with  a  proper  quantity  of  water 
and  chlorohydric  acid;  the  mixed  mass  was  then  subjected 
to  heat,  whereby  its  temperature  was  kept  at  150  to  180 
degrees;  when  the  mixture  first  became  warm,  small  por- 
tions, 15  or  20  grains  of  chlorate  of  potash  were  added; 
by  the  combined  action  of  these  two  substances  upon  each 
other,  it  was  intended  to  decompose  and  remove  the 
organic  matter  without  any  loss  of  any  of  the  inorganic 
compounds;  the  addition  of  chlorate  of  potash  was  made 
at  intervals  of  a  few  minutes  after  the  preceding  portion 
had  expended  its  effect.  This  operation  was  continued 
until  the  mass  of  the  organ  had  entirely  disappeared,  and 
the  vessels  contained  a  clear,  yellow  fluid,  with  a  portion 
of  fatty  matter  floating  on  the  surface;  the  vessel  was 
allowed  to  cool,  and  when  cold  the  fluid  was  filtered 
through  paper  which  had  been  carefully  prepared,  and 
the  liquid  which  ran  through  collected  in  a  proper  vessel. 
This  liquid  was  then  subjected  to  the  action  of  a  stream 
of  hydro-sulphuric  acid  gas  or  sulphuretted  hydrogen, 
whereby  any  of  the  more  heavy  metallic  substances  would 
be  precipitated  in  definite  combination  with  sulphur,  and 
also  with  a  trace  of  organic  matter  which  cannot  be  com- 
pletely removed  by  the  previous  operation.  The  precipi- 
tate in  this  case  was  of  a  clear  yellow  color;  it  was  gently 
wanned,  allowed  to  cool,  then  filtered,  and  the  precipitate 
upon  the  filter  was  carefully  washed,  then  treated  with  a 
solution  of  carbonate  of  ammonia;  this  would  dissolve  out 
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any  arsenic  that  might  be  present.  The  liquid  which  ran 
through  was  preserved,  and  this  we  will  call  one;  the 
remainder  of  the  precipitate  on  the  filter  was  then  treated 
with  a  solution  of  caustic  ammonia;  this  would  dissolve 
out  any  antimony  which  might  be  present;  this  liquid, 
marked  two,  was  carefully  preserved.  The  remainder  of 
the  precipitate  upon  the  filter  was  then  treated  with  nitric 
acid;  any  copper  .or  lead  which  might  be  present  would 
be  dissolved  out;  this  solution  was  filtered  and  marked 
three.  That  portion  of  the  original  precipitate  which  still 
remained  undissolved  was  treated  with  a  mixture  of  nitric 
and  chlorohydric  acids  and  filtered;  this  solution  would 
contain  any  mercury  that  might  be  present;  marked  this 
four.  These  different  solutions,  marked  4,  3  and  2,  were 
examined  for  mercury,  copper,  lead  and  antimony;  none 
was  found  in  either.  No.  4:  This  solution  was  evaporated 
at  a  gentle  heat,  to  remove  any  excess  of  acid  that  might 
be  present,  and  part  of  the  residue  dissolved  in  water. 
The  solution  was  treated  with  potash,  there  was  no  reac- 
tion; another  portion  was  treated  with  iodide  of  potassium, 
there  was  no  chemical  action;  another  portion  was  treated 
with  proto-chloride  of  tin  and  boiled,  there  was  no  reac- 
tion; another  portion  was  placed  on  a  piece  of  metallic 
copper,  carefully  cleaned,  the  liquid  touched  with  a  por- 
tion of  another  metal,  there  was  no  reaction.  The  residue 
of  the  solution  I  spoke  of  was  then  mixed  with  carbonate 
of  soda,  placed  in  a  small  glass  tube  closed  at  one  end,  and 
heated;  no  reaction.  These  different  tests  used  in  connec- 
tion with  portion  No.  4,  producing  no  reaction,  satisfied  me 
that  no  mercury  was  present.  Solution  No.  3,  which  might 
contain  copper  and  lead,  was  treated  as  follows:  The  solu- 
tion was  evaporated  to  remove  excess  of  acid,  then  treated 
with  ammonia,  no  reaction;  another  portion  was  treated  with 
potassium,  no  reaction;  another  portion  with  yellow  prus- 
siate  of  potash,  no  reaction;  these  tests  satisfied  me  that 
no  copper  was  present.  To  another  portion  of  No.  3 


96  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  McCraney. 

dilute  sulphuric  acid  was  added,  no  reaction;  this  satisfied 
me  that  no  lead  was  present.  Liquid  No.  2  was  evapo- 
rated to  dryness,  and  this  residue  was  treated  with  nitric 
acid  and  evaporated  and  slightly  heated,  and  another  addi- 
tion of  nitric  acid  again  made,  and  it  was  again  evaporated. 
The  residue  was  then  treated  with  a  mixture  of  carbonate 
of  soda  and  nitrate  of  potash,  the  whole  fused  in  a  porce- 
lain crucible;  the  fused  mass  was  then  treated  with  water, 
cooled,  and  afterwards  with  acid,  and  the  solution  thus 
obtained  treated  for  antimony  by  the  following  method:  A 
portion  of  the  solution  with  sulphhydric  acid,  no  reaction;  a 
portion  was  treated  with  metallic  copper,  no  reaction;  an- 
other portion  was  treated  in  Marsh's  apparatus;  no  reaction; 
from  these  tests  concluded  no  antimony  was  in  the  original 
matter.  Solution  No.  1,  containing  the  arsenic,  if  any  was 
in  the  original  matter,  was  evaporated  gently  to  dryness 
and  treated  with  nitric  acid,  evaporated  and  again  treated 
with  nitric  acid  and  evaporated;  to  the  residue  a  few  drops 
of  water  were  added;  a  small  portion  of  caustic  soda;  the 
mass  was  dried  and  mixed  with  carbonate  of  soda  and 
nitrate  of  potash,  and  fused  in  a  porcelain  crucible;  the 
fused  mass  was  cooled,  then  treated  with  water  and  dis- 
solved. The  solution  thus  obtained  was  mixed  with  sul- 
phuric acid  and  gently  heated,  thus  evaporating  the  liquid 
finally  heated  more  intensely  to  drive  off  any  nitric  acid 
present.  The  solution  thus  obtained  was  mixed  with  water 
and  tested  with  a  stream  of  sulphhydric  acid  gas  until  a 
precipitate  was  no  longer  produced.  This  precipitate  was 
of  a  pure  yellow  color,  and  could  consist  of  nothing  but 
sulphide  of  arsenic.  It  was  carefully  collected  on  a  filter, 
previously  weighed,  then  washed,  dried  and  weighed;  from 
this  was  estimated  the  amount  of  arsenic;  the  precipitate 
being  a  known  compound  of  arsenic  with  sulphur;  this 
mass  was  then  subjected  to  fusion  in  the  same  manner  as 
before,  viz  :  First  treated  with  nitric  acid,  evaporated, 
again  treated  with  nitric  acid  and  evaporated,  then  treated 
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with  a  few  drops  of  water  and  a  small  quantity  of  caustic 
soda  and  then  dried,  and  afterwards  mixed  with  carbonate 
of  soda  and  nitrate  of  potash,  placed  in  a  porcelain  crucible, 
then  fused;  the  fused  mass  dissolved  in  water,  dilute  sul- 
phuric acid  added,  and  the  liquor  gently  heated,  thus 
evaporating  it;  afterwards  heated  more  intensely  until  all 
the  nitric  acid  present  was  driven  off;  the  solution  was 
then  divided  into  three  unequal  parts,  marked  A,  B,  and 
C.  One  part,  A,  was  treated  with  sulphuretted  hydrogen 
gas;  the  precipitate  produced,  washed  and  dried;  a  portion 
of  this  was  treated  with  ammonia;  it  dissolved;  another 
portion  was  mixed  with  cyanide  of  potassium  and  carbonate 
of  soda  in  a  small  glass  tube  closed  at  one  end;  a  black 
deposit  was  produced  in  the  upper  part  of  the  tube.  This 
deposit  had  the  appearance  of  metallic  arsenic;  the  tube 
was  then  cut  off,  gently  inclined  and  heated  at  the  place 
where  the  deposit  was  remaining.  It  gradually  sublimed 
and  oxidized  in  consequence  of  the  air  present,  and  became 
converted  into  a  white  material,  which  on  being  examined 
carefully  with  a  microscope,  was  found  to  consist  of  minute 
transparent  octahedral  crystals.  The  tube  was  then  crushed, 
and  the  parts  containing  the  deposit  placed  in  a  test  tube 
with  water  and  boiled;  a  part  of  the  crystals  of  sublimate 
dissolved;  a  part  remained  undissolved;  the  watery  solution 
was  then  taken,  diluted  with  hot  water,  filtered  and  pre- 
served; the  remaining  crystals  or  deposits  were  treated 
with  a  solution  of  caustic  potash  and  heated;  the  crystals 
dissolved  immediately.  The  filtered,  watery  solution 
which  was  preserved  was  then  divided  into  three  parts. 
To  first,  added  sulphureted  hydrogen  and  a  little  chlo- 
rohydric  acid;  a  yellow  precipitate  of  the  sulphide  of 
arsenic  was  produced,  indicating  that  arsenic  was  present. 
The  second  portion  of  it  was  treated  with  ammonio-nitrate 
of  silver;  a  light  yellow  precipitate  was  produced  of  arsenite 
of  silver.  To  the  third  portion  of  the  solution,  ammonio- 
sulphate  of  copper  was  added;  a  light  green  precipitate 
PAR.— VOL.  VI.  7 
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of  arsenic  of  copper  was  produced.  Another  part  of  yellow 
precipitate  was  then  mixed  with  dry  cyanide  of  potassium 
and  carbonate  of  soda,  and  treated  in  what  is  called 
Fresenius  and  Babos'  apparatus,  a  deposit  produced, 
which  by  no  possibility  can  be  anything  else  than  arsenic. 
This  finished  portion  A.  The  solution  B,  was  treated  as 
follows:  A  portion  of  chlorohydric  acid  was  added,  and  it 
was  heated  with  portions  of  metallic  copper;  in  a  few 
moments  the  copper  became  blackened;  and  finally  on 
some  of  the  pieces  of  copper  a  black  deposit  was  found,  so 
that  it  scaled  off  in  small  particles.  A  number  of  these 
pieces  of  copper  thus  covered  with  the  black  deposit,  were 
placed  in  glass  tubes,  sealed  at  one  end,  and  heated;  this 
test  is  called  Reinsch's  test.  Two  deposits  were  produced; 
a  blackish  deposit  of  metallic  arsenic;  a  small  whitish  deposit 
of  arsenious  acid;  the  tube  was  then  cut  off  at  the  lower 
end,  and  the  sublimates  were  heated,  and  gradually,  the 
whole  was  converted  into  arsenious  acid,  becoming  white. 
This  deposit  was  formed  of  minute  crystals,  octohedral  in 
form,  and  transparent.  The  tube  was  crushed,  and  the  parts 
on  which  there  was  a  deposit  were  placed  in  a  test  tube, 
and  boiled  with  water;  a  part  of  the  crystals  were  dis- 
solved, and  by  a  repetition  of  the  process,  the  whole  deposit 
was  finally  brought  into  solution;  the  same  tests  were  here 
used  as  before,  after  the  tube  was  crushed  in  A.  A  portion 
of  this  watery  solution  was  evaporated  to  dryness,  treated 
with  nitric  acid,  and  the  arsenious  acid  thus  converted  into 
arsenic  acid;  this  was  dissolved  in  a  little  water,  and  nitrate 
of  silver  added;  a  brick-red  precipitate  of  arseniate  of 
silver  was  produced.  This  finishes  portion  B.  The  por- 
tion C,  was  then  treated  in  a  form  of  what  is  called  Marsh's 
apparatus,  and  metallic  arsenic  was  produced,  or  deposits 
supposed  to  be  it  were  produced  on  pieces  of  porcelain, 
and  in  the  glass  tubes  connected  with  the  apparatus.  As 
antimony  gives  similar  spots  or  deposits  upon  the  porcelain 
and  in  the  tube  of  Marsh's  apparatus,  I  made  the  following 
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tests  to  determine  whether  these  spots  or  deposits  were 
arsenic  or  antimony.  First,  one  of  the  spots  on  the  porce- 
lain treated  with  hypochlorite  of  soda;  the  spots  so  treated 
immediately  dissolved  indicating  arsenic,  antimony  spots 
not  being  affected  until  a  considerable  time — some  hours. 
Other  spots  were  treated  with  nitric  acid  gently  heated 
and  to  the  residue  was  added  a  little  chlorohydric  acid  and 
sulphhydric  water;  a  lemon-yellow  spot  or  deposit  was 
produced  indicating  arsenic;  antimony  spots  would  have 
been  a  reddish  brown.  Another  spot  treated  with  nitric 
acid  gave,  with  ammonio-nitrate  of  silver,  a  yellow  pre- 
cipitate; antimony  would  have  given  no  such  reaction. 
Another  spot  was  treated  with  sulphide  of  ammonium; 
gave  a  yellow  spot  similar  to  that  produced  by  sulphhydric 
acid.  Another  spot  was  treated  with  strong  nitric  acid, 
and  converted  into  arsenic  acid;  this  treated  with  ammonio- 
nitrate  of  silver  gave  a  brick-red  precipitate  of  arseniate 
of  silver;  antimony  would  have  given  no  such  reaction. 
The  deposits  in  the  tube  were  next  treated  with  a  stream 
of  dry  sulphhydric  acid  gas,  and  the  tube  heated  at  those 
points  where  there  were  deposits;  a  clear  yellow  deposit 
was  thus  formed  in  the  tube  indicating  arsenic;  antimony 
would  have  given  a  reddish  brown  or  black  deposit.  The 
gas  escaping  from  Marsh's  apparatus  after  the  introduction 
of  the  material  examined  for  arsenic  was  then  conducted 
by  means  of  a  glass  tube  into  a  vessel  containing  a  solution 
of  nitrate  of  silver;  immediately,  a  black  precipitate  was 
produced,  the  clear  solution  gave  with  ammonia  a  yellow 
precipitate  of  arsenite  of  silver.  The  spots  on  the  porce- 
lain were  placed  in  a  vessel  containing  iodine,  in  a  few 
moments  they  were  converted  into  a  spot  having  a  yellowish 
brown  color;  antimony  spots  would  have  given  a  darker 
color;  again,  the  yellow  spots  in  the  tubes,  produced  by  the 
action  of  the  sulphureted  hydrogen  on  the  supposed  metallic 
arsenic  deposits,  in  the  tube,  were  found  to  be  soluble  in 
ammonia;  antimony  is  also  soluble,  but  produces  a  different 
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color;  arsenic  would  dissolve  readily,  antimony  not.  The 
water  solution  which  I  obtained  from  a  portion  of  the  yellow 
precipitate  produced  from  A,  yielded  with  lime  water,  a 
white  precipitate  which  treated  in  Fresenius  and  Babo's 
apparatus  produced  a  metallic  deposit  which  could  be 
nothing  else  than  arsenic.  Metallic  arsenic  is  black;  the 
common  white  arsenic  is  a  compound;  specimens  of  different 
kinds  of  arsenic  were  here  exhibited  by  Prof.  Porter. 
Went  through  the  same  process  with  liver,  then  with  the 
stomach  and  contents,  and  a  small  piece  of  duodenum  and 
contents  of  the  bottle,  then  with  small  intestines,  then  the 
descending  colon  and  rectum,  the  syringe  and  contents  by 
itself,  then  the  cake.  I  applied  nearly  all  the  accredited 
tests  which  I  knew.  I  used  the  general  method  of  decom- 
position by  means  of  chlorate  of  potash  and  chlorohydric 
acid,  precipitation  by  means  of  sulphureted  hydrogen, 
solution  with  carbonate  of  ammonia,  the  evaporation  of  this 
solution  to  dryness  and  its  treatment  with  nitric  acid  and 
water,  caustic  soda,  and  its  fusion  with  carbonate  of  soda 
and  nitrate  of  potash,  then  solution  in  water  and  treatment 
with  sulphuric  acid,  and  again  with  sulphhydric  acid,  the 
precipitate  thus  produced  was  dried  and  weighed.  In  the 
case  of  the  rectum,  the  ascending  and  descending  colon, 
the  kidneys  and  liver,  I  used  in  connection  with  the  above 
Marsh's,  Fresenius'  and  Babo's  apparatus,  and  also  Eeinsch's 
test.  I  used  Marsh's  apparatus  in  every  experiment,  and 
also  Reinsch's;  I  pursued  the  same  process  in  each  case  so 
far  as  possible;  I  used  the  other  tests  after  weighing  simply 
because,  if  any  test  is  omitted,  it  is  usually  claimed  to  be 
the  most  important  of  all  others.  I  could  weigh  one  four- 
hundredth  part  of  a  grain;  would  not  weigh  a  smaller 
quantity;  weighed  nothing  of  less  quantity.  A  grain  of 
arsenic  would  'cover  the  point  of  a  small  blade  of  a  knife, 
about  as  large  as  a  quarter  of  a  pea;  it  is  a  small  particle. 
I  can  always  be  exact  as  to  weight  of  paper;  could  weigh 
certainly  and  accurately.  Am  always  sure  of  getting  all 
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the  arsenic  used,  even  to  a  one  hundredth  part  of  a  grain. 
There  is  75  parts  of  arsenic  in  123  parts  of  arsenic  and  sul- 
phur; I  have  not  added  together  all  the  arsenic  I  found  to 
ascertain  how  much  there  was  in  all;  it  might  produce 
death;  it  is  said  that  two  grains  might  cause  death;  Pereira 
says  that  one  grain  migH  cause  death;  he  is  good  authority; 
I  attended  a  case  of  arsenical  poisoning  at  Fall  River, 
Mass. ;  I  was  called  probably  two  hours  after  the  adminis- 
tration, when  the  patient  had  violent  symptoms;  I  never 
attended  the  whole  autopsy  of  a  fatal  case  of  arsenical 
poisoning.  My  opinion  is  not  all  based  upon  theory;  have 
experimented  with  arsenic  upon  dogs;  effects  the  same 
upon  dogs  as  men,  to  a  certain  extent.  No  one  of  the 
tests  is  always  infallible;  they  are  usually  so  if  properly 
carried  out.  Did  not  use  charcoal;  it  is  laid  down  as  one 
test  for  arsenic;  I  satisfied  myself  without  the  additional 
tests.  German  silver  is  made  of  nickel,  copper  and  zinc. 
Arsenic  is  likely  to  be  found  in  zinc  and  lead;  it  is  used 
in  making  glass,  but  thrown  off  in  the  manufacture.  Tops 
of  jars  were  of  common  tin  and  varnished  with  a  yellow 
varnish.  I  took  full  notes  of  my  examination;  I  had  those 
notes  when  Mr.  Bundy  applied  for  them.  The  syringe 
was  an  eight  or  ten  ounce  syringe,  about  medium  size;  the 
metal  was  pewter;  I  analyzed  about  half  of  the  syringe; 
the  packing  of  the  piston  was  some  strips  of  muslin  cloth 
and  something  else;  first  took  it  off  in  my  private  room, 
in  my  college;  locked  them  in  my  chest.  Was  engaged 
something  over  a  month;  no  one  admitted  to  my  private 
room  except  when  I  was  present.  The  drops  of  oil  were 
small,  somewhat  in  small  drops.  After  I  analyzed  the 
inside  of  the  syringe,  and  before  I  analyzed  the  metal,  I 
cleaned  the  metal  thoroughly;  the  end  of  the  piston  which 
was  metal  I  cut  off.  In  giving  my  evidence  it  did  not 
occur  to  me  that  it  would  aid  the  prosecution  to  call  meal, 
gruel;  I  saw  there  was  Indian  meal  wet  up  or  boiled; 
could  not  tell  whether  it  was  boiled  or  not.  [The  letter 
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from  Bundy  to  Prof.  Porter  and  from  him  to  Bundy,  read 
by  defendant's  counsel.]  I  sent  the  statement  I  speak  of 
to  district  attorney;  same  day  letter  is  dated,  I  presume. 

Re-direct:  Do  not  expect  to  find  all  the  arsenic  in  the 
body;  I  am  not  satisfied  what  the  black  spots  in  stomach 
indicate,  only  so  far  as  there  appeared  to  be  around  them 
evidences  of  some  inflammation;  in  the  rectum  I  think 
there  must  have  been  some  powerful  irritating  cause. 

Re-cross:  In  none  of  the  organs  did  I,  before  analysis, 
find  any  free  arsenic.  Prof.  Taylor  is  only  tolerably  good 
authority  as  a  chemist;  Faraday  and  Brande  are  good; 
Reade,  of  Edinburgh,  is  also. 

Dr.  Horace  Latkrop,  recalled:  Have  heard  all  testimony 
of  Prof.  Porter,  of  Dr.  Case's  direct,  and  most  of  that 
given  by  first  three  ladies  sworn  Tuesday;  not  all  of  it; 
I  think  arsenic  was  the  cause  of  death  of  Huldah  A. 
McCraney. 

Cross-examined:  Leaving  out  the  chemical  analysis,  should 
not  be  able  to  account  for  her  death. 

Dr.  8.  H.  Case,  recalled:  Heard  all  of  the  testimony  of 
the  ladies  and  Dr.  Lathrop's;  was  present  during  the  post- 
mortem examinations,  and  all  of  Prof.  Porter's,  except  a 
very  little  this  afternoon. 

Ques. — From  all  this  testimony  in  the  case,  what  in  your 
opinion  was  the  cause  of  death  ? 

[Objected  to.] 

Ans. — I  think  her  death  was  caused  by  poison  from 
arsenic.  I  assisted  Mr.  Shepherd  in  cleaning  last  jars  by 
rinsing  them  with  water  and  wiping  them  out  with  white 
wrapping  paper;  I  don't  remember  who  carried  them 
from  my  place  to  where  they  were  used.  When  I  took 
my  syringe  from  Mr.  McCraney's  the  first  week,  took  it 
to  Mr.  Sloan's  to  give  injections  to  Mrs.  Sloan;  she  is  in 
court;  took  it  away  from  McCraney's  Friday  of  first  week 
of  Huldah's  sickness,  and  left  it  at  Sloan's;  Mr.  Cline 
showed  me  syringe  at  Watkins'  Hotel;  I  examined  it  and 
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it  appeared  to  be  in  working  order;  had  never  seen  it 
before. 

Gross-examined:  I  did  not  at  time  of  inquest  say  she 
had  showed  me  the  syringe,  nor  did  I  say  so  at  McCraney's 
house;  I  do  not  believe  she  showed  it  to  me;  she  never 
told  me  to  bring  in  my  syringe  again;  when  Huldah  died 
my  syringe  was  at  McCraney's;  never  examined  my  syringe 
after  Huldah's  death;  took  it  away  Monday  after  Huldah 
died;  I  did  not  then  suppose  poison  was  given  by  injec- 
tion; Thursday  Huldah  died,  I  was  at  McCraney's  in  the 
morning,  one  or  two  o'clock,  and  in  the  evening. 

Jenks  >S.  Sprague,  sworn,  testified:  Am  a  practicing 
physician  and  surgeon,  and  have  been  thirty-seven  years; 
present  at  two  post  mortem  examinations  on  body  of  Hul- 
dah McCraney;  Dr.  Lathrop  and  myself  made  the  post 
mortem  examination;  I  agreed  with  him  in  all  the  essential 
particulars  of  the  matter;  I  drew  the  statement  and  we 
signed  it;  I  got  there  before  Dr.  Lathrop  did;  I  ordered 
the  jars;  from  the  examination  found  no  natural  cause  for 
death;  it  was  the  absence  of  any  special  disease  of  any  of 
the  organs  which  led  me  to  doubt  the  cause  of  her  death; 
heard  Prof.  Porter's  cross-examination  to-day;  heard  most 
of  Mrs.  Deitz's  testimony  and  most  of  Dr.  Case's  testi- 
mony. 

Cross-examined:  Was  sworn  at  Oneonta;  saw  no  natural 
cause  for  death;  could  not,  from  mere  examination,  deter- 
mine cause  of  death. 

Re-direct:  Gave  my  opinion  then  that  nothing  but  an 
analysis  of  stomach  and  viscera  would  disclose  the  cause 
of  her  death. 

Dr.  Hosea  A.  Hamilton  testified:  Am  practicing  physi- 
cian and  surgeon  "at  Oneonta;  have  been  for  twenty-three 
years;  was  present  at  both  post  mortem  examinations  of 
body;  heard  all  the  evidence  in  the  case  except  a  few 
minutes  of  Dr.  Porter's  evidence;  heard  all  his  direct 
examination;  think  Huldah  died  from  the  effects  of  arsenic. 
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Cross-examined:  Base  my  opinion  upon  tho  absence  of 
any  cause  of  disease  and  chemical  analysis. 

Frank  Crozier,  testified:  Am  a  clerk  in  Shepard  &  Ford's 
store  at  Onoonta;  was  last  spring;  I  sold  arsenic  to  Lucia 
Baker,  May  8,  1860;  was  half  an  ounce;  Lucia  is  a 
daughter  of  defendant,  living  at  home  with  her;  this  was 
done  up  with  two  papers,  a  skull  and  cross-bones  on  it; 
don't  recollect  whether  word  "poison"  was  on  it  or  not. 

Cross-examined:  Could  get  it  in  a  teaspoon,  I  should 
think;  paper  a  little  larger  than  a  chestnut. 

Evidence  was  given  on  the  part  of  the  prosecution  in 
regard  to  the  conduct  of  the  defendant,  and  her  conversa- 
tions on  the  subject  of  the  illness  of  the  deceased;  also  as 
to  the  use  of  the  syringe  by  others  about  the  time  it  was 
used  by  the  defendant. 

On  the  defense,  there  was  evidence  tending  to  show 
that  the  defendant  and  the  deceased  had  lived  together  on 
terms  of  friendship  and  affection  at  all  times  after  the 
marriage  of  the  defendant  with  the  father  of  the  deceased. 

Lucia  Baker,  a  daughter  of  the  defendant,  examined  in 
behalf  of  the  defense,  testified  that  she  had  bought  arsenic 
by  the  direction  of  her  mother,  for  the  purpose  of  killing 
rats;  that  some  of  it  was  mixed  with  Indian  meal  and  put 
on  a  plate  wet,  and  put  in  a  corner  of  the  lumber  room, 
and  that  some  months  afterwards  it  was  thrown  down 
between  the  clapboards  and  the  plaster  to  prevent  the  cat 
getting  it. 

On  her  cross-examination,  after  proving  by  her  that  she 
had  been  examined  as  a  witness  before  the  coroner, 
and  that  her  deposition  had  been  read  over  to  her  and 
signed  by  her,  the  counsel  for  the  people  offered  in  evi- 
dence to  contradict  the  witness,  her  testimony  so  taken 
before  the  coroner,  and  cited  Clapp  v.  Wilson,  5  Denio, 
285.  The  counsel  for  the  defendant  objected:  1st.  That 
witness'  attention  should  be  called  to  the  subject;  and,  2d. 
That  the  whole  deposition  could  not  be  read,  but  only 
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such  parts  of  it  as  are  claimed  to  be  contradictory;  and, 
3d.  That  the  deposition  was  inadmissible  generally.  The 
objection  was  overruled  and  the  deposition  was  read  in 
evidence,  and  the  defendant  excepted. 

The  defense  also  called  Dr.  Gains  L.  Hdlsey;  sworn,  tes- 
tified: Am  a  physician  and  surgeon,  residing  at  Unadilla, 
and  have  been  since  1840;  the  prominent  and  usual  symp- 
toms of  poisoning  by  arsenic  are  first,  uneasiness  about 
stomach  and  bowels,  like  nausea,  and  sometimes  faintness; 
these  symptoms  will  be  gradually  increased  to  severe  pain, 
nausea,  vomiting,  purging,  and  severe  burning  pain  in  the 
region  of  the  stomach;  the  vomiting  and  purging  vary  in 
diiferent  cases;  would  depend  upon  the  manner  in  which 
poison  was  taken;  the  skin  might  be  unnaturally  cool  or 
be  raised  above  natural  temperature;  at  commencing  stages 
should  expect  to  find  coldness,  and  the  pulse  not  materially 
affected,  excessive  thirst,  nervous  excitement,  to  the  extent 
of  spasms,  coma  or  stupor,  more  or  less  delirium,  and 
death.  In  ordinary  cases  death  would  be  easy,  at  time  of 
death;  death  takes  place  from  total  destruction  of  nervous 
vitality;  there  would  be  great  increase  of  pulse  previous 
to  death;  should  look  for  increase  of  pulse  within  a  few 
hours  after  the  poison  was  taken,  and  for  h.eat  and  dryness 
of  the  skin;  severe  pain  and  distress  of  the  bowels;  I 
heard  Dr.  Case's  descriptions  of  poison;  did  not  see  any 
symptoms  necessarily  incident  to  poisoning;  they  are  all 
incident  to  some  other  diseases;  don't  know  what  change 
in  the  eye  is  peculiar  to  poison;  the  first  effect  of  opium 
is  stimulating,  and  produces  contraction  of  the  pupil  of 
the  eye;  nothing  peculiar  to  the  countenance  in  cases  of 
arsenical  poisoning;  heard  Dr.  Lathrop's  description  of  the 
post  mortem;  nothing  in  it  necessarily  indicative  of  poison; 
the  mucous  membrane  of  organs  from  stomach  to  rectum 
would  generally  be  inflamed;  there  might  be  cases  where 
it  would  not  exist;  would  not  expect  to  find  any  morbid 
changes  in  kidneys,  lungs,  liver  and  heart;  might  be  in 
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some  portion  of  mucous  membrane  of  the  bladder:  gan- 
grene is  not  necessarily  an  attendant;  I  should  place  no 
weight  upon  it  either  way;  the  symptoms  would  vary  with 
the  mode  of  administration;  in  a  fatal  case  the  same  amount 
iii  the  stomach  would  cause  death  quicker  than  if  injected; 
stomach  absorbs  to  a  very  small  extent;  small  quantity 
will  frequently  affect  one  person  more  than  larger  will 
others;  two  grains,  smallest  quantity,  would  usually  cause 
death;  that  would  be  likely  to;  if  patient  had  not  passed 
anything  for  twelve  days  after  arsenic  was  taken,  would 
expect  it  all  to  be  absorbed;  don't  know  how  long  it  would 
be  before  it  would  be  eliminated;  mercury  is  absorbed  in 
system;  four  or  fire  grains  mercury  taken  into  system  and 
not  discharged  might  produce  salivation;  would  be  swell- 
ing of  lower  part  of  face;  small  doses  of  arsenic  intro- 
duced into  the  system,  in  solid  form,  accumulate  until  they 
are  mischievous;  arsenious  acid  is  rather  bulky;  will  sink 
in  water;  it  is  but  slightly  soluble  in  cold  water,  more  so 
in  warm;  sides  of  piston  of  a  syringe  should  come  in  con- 
tact with  barrel  of  syringe  in  injection;  arsenic  might 
cause  death  within  a  few  hours  and  might  not  within  two 
or  three  weeks — heard  all  the  evidence  of  Dr.  Case,  and 
the  post  mortem.  Taking  the,  symptoms  as  described  by  the 
attending  physician,  and  the  post  mortem  examination,  would 
you  be  able  to  say  what  was  the  cause  of  death  9  I  should 
say  the  immediate  cause  of  it  was  nervous  prostration,  but 
could  not  say  what  caused  that;  taking  these  only,  I  should 
not  give  it  as  my  opinion  she  died  from  arsenic. 

Cross-examined:  Would  not  expect  in  any  one  case  of 
arsenical  poisoning  to  find  all  the  symptoms  I  have  named; 
there  is  a  difference  in  degree  between  acute  and  chronic 
poisoning;  I  have  treated  one  case  of  arsenical  poisoning; 
it  was  a  case  where  suicide  was  attempted;  it  did  not  ter- 
minate fatally;  nothing  in  the  symptoms  and  post  mortem 
inconsistent  with  the  theory  that  the  girl  died  from  arsenic; 
vomiting,  tenderness  of  the  bowels,  violent  pain  and  heat 
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in  stomach  and  bowels  are  symptoms  of  arsenical  poison- 
ing; I  don't  mean  to  be  understood  that  there  were  no 
symptoms  of  arsenical  poisoning  in  this  case;  there  is  no 
symptom  I  have  described  which  some  other  disease  might 
not  cause,  but  no  one  which  would  produce  the  same  com- 
bination; all  the  symptoms  I  have  described  were  not 
present  in  the  case  I  have  mentioned;  we  judge  of  disease 
from  grouping  and  combination  of  such  symptoms  as  are 
present;  I  heard  all  of  Prof.  Porter's  examination,  except 
a  small  part  of  cross-examination;  taking  into  consideration 
the  testimony  of  Drs.  Case  and  Lathrop,  and  the  testimony 
of  Prof.  Porter,  I  should  say  the  cause  of  death  was 
arsenic. 

Re-direct:  After  effect  of  poison  had  become  well  estab- 
lished, should  not  expect  to  find  a  natural  pulse  after  six 
days;  should  expect  then  to  find  temperature  of  the  skin 
increased;  can't  say  as  to  moisture;  should  say  there 
would  be  tenderness  of  bowels. 

Dr.  Horace  Manly,  testified:  Reside  at  Richfield;  have 
practiced  medicine  and  surgery  forty-four  years;  have 
attended  cases  of  arsenical  poisoning;  the  prominent  symp- 
toms in  fatal  doses  are  same  as  Dr.  Lathrop  described, 
except  unextinguishable  thirst,  instead  of  great  thirst;  I 
mean  thirst  that  cannot  be  extinguished;  I  mean  from  half 
an  hour  after  taken  until  death;  I  heard  Dr.  Case's  descrip- 
tion of  this  case,  and  that  of  the  post  mortem  examination, 
and  from  that  should  say  that  the  girl  died  from  nervous 
exhaustion;  from  these  it  is  my  opinion  that  she  did  not 
die  from  poison;  recollect  some  three  cases  of  arsenical 
poisoning;  two  of  them  fatal;  Dr.  Lathrop  described  the 
post  mortem  symptoms  of  arsenical  poisoning;  diarrhea  is 
not  one  of  the  first  symptoms  of  arsenical  poisoning;  the 
pulse  was  inconsistent  with  a  fatal  dose  of  arsenic;  the 
state  of  the  bowels  was  very  different  from  that  of  arsenic; 
taking  into  consideration  Prof.  Porter's  analysis,  I  should 
not  say  that  arsenic  caused  her  death;  croton  oil  is  a  ras- 
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cally  article  as  a  medicine;  it  is  a  safe  medicine,  but  a  very 
uncomfortable  one;  podophyllin  is  a  drastic  cathartic: 
obstinate  constipation  is  not  a  symptom  of  arsenical  poison- 
ing; calomel,  if  not  given  in  sufficient  doses  to  cause 
purging,  produces  constipation;  if  arsenic  was  injected, 
should  expect  to  find  external  surface  of  rectum  exco- 
riated; token  in  that  mode  would  produce  usual  symptoms; 
a  less  quantity  would  kill  by  the  mouth  than  by  the  rec- 
tum; calomel  is  absorbed  in  the  system;  salivation  pro- 
duces soreness  of  gums  and  throat;  five  grains  retained  in 
the  system  would  be  quite  apt  to  produce  salivation;  think 
black  spots  might  be  caused  by  pipe  of  syringe  if  intro- 
duced eighteen  times;  a  strong  solution  of  salt  might. 

Cross-examined :  Can't  tell  what  caused  death;  Dr. 
Lathrop  did  not  describe  any  traces  of  inflammation  suffi- 
cient to  cause  death;  the  evidence  disclosed  by  post  mor- 
tem examination  did  not  disclose  a  sufficient  disease,  taken 
alone,  to  account  for  death;  did  not  propose  to  Dr.  Sprague 
to  get  the  doctors  together  and  get  up  a  theory  to  defeat 
Prof.  Porter's  analysis;  I  proposed  to  have  a  council  to 
determine  effect  of  medical  evidence,  and  what  it  should 
be;  salivation  would  not  produce  swelling  of  chin  and 
throat,  unless  gums  were  inflamed  and  sore. 

Lydia  S.  Cooke,  recalled:  The  passage  while  I  was  there 
had  not  so  much  odor  as  usual. 

L/uffia  Baker,  recalled:  Huldah  slept  in  a  little  bed  room 
off  from  room  she  lay  in  when  she  was  sick;  it  is  mostly 
green  paper;  the  other  room  is  blue,  green  and  white; 
Horace  Hudson  and  Adaline  Cutshaw,  George  Reynolds 
and  Mary  Shove  sat  up  with  the  corpse  the  first  night,  and 
Delos  Green  and  wife  the  second  night;  Mrs.  Cooke,  Mrs. 
Hudson,  Mrs.  Packard  and  Mrs.  Huntington  dressed  the 
corpse  for  burial;  Huldah  ate  a  good  deal  of  candy  which 
she  got  at  the  groceries  and  stores;  don't  know  what 
became  of  the  plate  on  which  the  arsenic  and  meal  were; 
she  had  all  kinds  of  candy;  Huldah  complained  of  her 
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gums  being  sore  while  she  was  sick;  don't  know  whether 
there  was  anything  collected  on  her  teeth;  when  she  got 
to  sleep,  the  water  would  run  out  of  her  mouth. 

Cross-examined:  Huldah  had  candy  after  I  came  back 
from  Canajoharie;  I  can't  give  a  date;  sometimes  she  had 
a  shilling's  worth;  had  it  often  when  I  did  not;  she  bought 
candy  at  Mr.  Ray's;  I  remember  of  her  having  candy  as 
many  as  half  a  dozen  times;  I  ate  some  of  the  candy 
myself;  did  not  eat  very  much;  it  did  not  injure  me;  the 
candy  she  bought  was  such  as  was  sold  to  all  people  there; 
I  saw  her  buy  candy  twice  after  I  came  from  Canajoharie; 
can't  tell  how  soon  after;  I  generally  slept  in  the  large 
room  where  she  lay  while  she  was  sick;  I  slept  in  the 
small  room  off  from  the  large  room,  half  the  time  while 
Huldah  was  sick;  I  was  in  that  room  a  good  deal  while 
she  was  sick. 

Dr.  Gaius  L.  Halsey,  recalled:  If  enough  arsenic  was 
given  by  injection  to  cause  death,  I  should  expect  to  find 
excoriation  of  the  anus,  and  more  evidences  in  the  rectum; 
a  syringe  which  has  lain  a  long  time  would  not  be  in  good 
order  without  fixing. 

Ezra  W.  Spajford,  testified:  Practicing  physician  twenty- 
one  years;  heard  most  of  Drs.  Lathrop  and  Case's  testi- 
mony as  to  post  mortem  appearances  of  body;  it  seems  to 
me,  from  that  alone,  that  there  is  reasonable  doubt  that 
the  girl  died  from  arsenic,  but  the  chemist's  analysis  would 
stagger  that  doubt. 

Cross-examined:  Heard  symptoms  described  by  ladies; 
think  the  girl  died  from  poison. 

He-direct:  Had  a  case  where  supposed  death  occurred 
from  candy. 

He-cross:  Had  no  post  mortem  examination,  no  analysis, 
nor  do  I  know  what  kind  of  poison;  I  do  not  know  that 
poison  caused  death. 

Dr.  Alonzo  L.  Head,  testified:  Have  frequently  used  a 
syringe;  piston  ought  to  fit  barrel  tightly;  heard  testimony 
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of  Drs.  (1:isf  juul  Lathrop  and  the  nurses;  taking  these 
alone,  I  should  not  say  the  girl  died  from  poison,  and 
taking  the  chemical  analysis,  I  should  think  it  doubtful 
even  then;  finding  arsenic  in  body  eight  days  after  death 
does  not  necessarily  indicate  death  by  poison;  if  enough 
administered  to  cause  death,  should  expect  to  find  excoria- 
tion of  rectum. 

Cross-examined:  Never  saw  a  case  of  arsenical  poisoning. 

It  was  proved  that  the  defendant  was  married  to  Abram 
Clark  in  1826,  at  Hubbard,  in  Trumbull  county,  Ohio,  and 
that  they  had  lived  together  as  husband  and  wife  till  1838; 
that  Clark  resided  in  Pennsylvania  and  is  still  living — that 
she  obtained  a  divorce  from  him  in  Wisconsin,  where  she 
temporarily  resided,  the  only  service  of  process  on  him 
being  by  publication;  that  she  then  married  Baker  who 
has  since  died,  and  after  his  death  she  married  John  P. 
McCraney,  in  February,  1859. 

The  counsel  for  the  defense  offered  to  call  John  P. 
McCraney  as  a  witness  in  her  behalf,  claiming  that  her 
divorce  from  Clark  was  invalid.  The  counsel  for  the 
prosecution  objected  to  his  competency,  but  the  court  over- 
ruled the  objection  and  McCraney  was  examined  as  a  wit- 
ness in  her  behalf. 

After  hearing  the  arguments  of  counsel  and  the  charge 
of  the  court,  the  jury  having  given  several  hours  to  the 
consideration  to  the  case,  rendered  a  verdict  of  not  guilty. 

NOTE. — We  believe  this  is  the  only  case  on  record,  tried  in  America,  where 
the  theory  of  the  prosecution  was  that  the  poison  or  a  portion  of  it  had 
been  administered  by  injection,  and  hence  we  have  published  the  medical 
testimony  and  the  evidence  of  the  symptoms,  in  full,  for  the  benefit  of 
medical  jurisprudence.  For  cases  of  that  character  in  England,  France 
and  Germany,  see  Taylor  on  Poisons  (2d  Am.  Ed.),  pp.  Ill,  229,  373. 
Taylor's  Medical  Jur.  (4th  Am.  Ed.),  68;  2  Beck's  Med.  Jur.  (llth  Ed.) 
447.  London  Lancet,  Dec.  22,  1855,  and  Med.  Times  and  Gaz.,  Dec.  22. 
1855;  Edin.  Med.  Jour..  Jan.  and  Feb.,  1856,  by  Christisou.  For  remarks 
upon  this  method  of  poisoning,  see  Taylor  on  Poisons  (2d  Am.  Ed.),  pp.  35 
37.  59,  68,  70,  187— [REP.] 
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SUPREME  COURT.    Monroe  General  Term.  December,  1865.  John- 
son, Welles  and  E.  Darwin  Smith,  Justices. 

THE  PEOPLE  v.  SALEM  STANDISH. 

It  is  necessary  to  the  validity  of  an  indictment,  under  the  statute,  for  illegal 
voting  at  a  general  or  special  town  or  charter  election,  that  it  should  con- 
tain an  allegation  of  the  facts  which  render  the  act  of  voting  criminal. 

Where  the  indictment  contained  only  the  general  allegations  that  the  defend- 
ant was  not  a  qualified  voter  at  the  time  he  gave  his  vote,  and  the 
defendant  was  convicted  on  evidence  that  he  had,  prior  to  the  election, 
made  a  bet  on  the  election,  the  conviction  was  reversed. 

THE  defendant  was  indicted  for  illegal  voting  at  the 
general  election  in  November,  1864.  The  indictment 
charged:  "That  Salem  Standish,  late  of  the  town  of  South 
Bristol,  in  the  county  of  Ontario  and  State  of  New  York, 
on  the  8th  day  of  November,  A.  D.,  1864,  at  South  Bristol 
aforesaid,  at  a  general  election  held  at  the  house  of  Joel 
Sutton  in  said  town  for  the  election,  among  other  officers 
of  electors  of  President  and  Vice-President  of  the  United 
States,  Governor  and  Lieutenant-Go vernor  of  the  State  of 
New  York,  a  sheriff,  clerk  and  judge  in  and  for  said 
county,  then  and  there  duly  holden  according  to  law,  he, 
the  said  Salem  Standish,  then  and  there  not  being  a  quali- 
fied voter  as  he  the  said  Salem  Standish  did  then  and 
there  well  know,  did  willfully,  knowingly  and  corruptly 
give  in  a  vote  for  the  officers  aforesaid,  being  officers  to 
be  chosen,  against  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  of  the  people 
of  the  State  of  New  York  and  their  dignity." 

The  trial  of  the  indictment  came  on  before  the  Court  of 
Sessions  of  Ontario  county,  in  the  month  of  June,  1865. 
After  the  jury  were  empannelled  for  the  trial,  the  district 
attorney  opened  the  case  on  the  part  of  the  People,  and 
stated  to  the  said  court  and  jury,  that  he  intended  to  prove 
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and  establish  under  said  indictment  that  the  said  defendant 
had  voted  at  the  last  general  election  held  in  Ontario 
county,  in  the  State  of  New  York,  in  November,  1864,  and 
that  the  defendant  was  not  a  legal  voter  at  said  election 
for  the  reason  that  he  had,  prior  to  said  election  being  held, 
made  a  bet  upon  the  result  of  said  election: 

And  thereupon  the  counsel  for  the  defendant  moved  the 
court  to  quash  the  said  indictment  upon  the  ground, 

1st.  That  said  indictment  did  not  set  forth  any  offense 
upon  which  the  defendant  could  be  tried. 

2d.  That  inasmuch  as  the  statute  sets  forth  different 
offenses,  the  particular  offense  with  which  the  defendant 
is  charged  must  be  set  forth  in  the  indictment. 

The  court  denied  the  motion  and  the  defendant,  by  his 
counsel  excepted  to  the  decision.  The  defendant's  counsel 
then  objected  to  any  evidence  being  given  that  the  defend- 
ant had  made  a  bet  upon  the  election  upon  the  ground 
that  so  such  offense  was  set  forth  or  charged  in  the  indict- 
ment. The  court  overruled  the  objection  and  the  defend- 
ant's counsel  excepted  to  the  decision. 

The  trial  then  proceeded,  when  evidence  was  given  on 
the  part  of  the  People  tending  to  show  that  the  defendant, 
on  the  day  previous  to  the  general  election  held  on  the 
8th  day  of  November,  1864,  had  made  a  bet  on  the  result 
of  that  election  and  that  at  the  election  he  voted  for  per- 
sons to  be  elected  at  such  election.  In  the  course  of  the 
trial  a  number  of  exceptions  were  taken  by  the  defendant's 
counsel  to  rulings  and  decisions  of  the  court.  The  jury 
by  their  verdict  found  the  defendant  guilty  of  the  crime 
charged  in  the  indictment. 

H.  C.  Cheesebro,  for  the  defendant. 

Edwin  Hicks  (District  Attorney),  for  the  people. 

By  the  Court.  WELLES  J.  By  §  15  of  chapter  240  of 
the  Laws  of  1847  (8 ess.  L.  of  that  year,  p.  266),  it  is  pro- 
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vided  that,  "  No  persons  shall  be  permitted  to  vote  at 
any  election  who,  previous  thereto,  shall  have  been  con- 
victed of  bribery  or  any  infamous  crime,  unless  he  shall 
have  been  pardoned  and  restored  to  all  the  rights  of  a 
citizen;  or  who  shall  make  any  bet  or  wager,  or  be  directly 
or  indirectly  interested  in  any  bet  or  wager  depending  on 
the  result  of  any  election  at  which  such  person  may  offer 
to  vote." 

It  is  also  provided  by  statute  that  "  Any  person  not 
duly  qualified  to  vote  under  the  laws  of  this  State,  who 
shall  knowingly  vote  or  offer  to  vote  at  any  general  or 
special,  town  or  charter  election  in  this  State,  shall  be 
adjudged  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  imprisoned  for  a  period  not  exceeding  six  months,  at 
the  discretion  of  the  court  before  which  the  offense  is 
tried,"  Ac.,  &c.  (1  N.  T.  St.  at  Large,  147,  \  13;  1  R.  8., 
5th  Ed.,  p.  449,  §  13.) 

There  are  various  other  disabilities  which  will  disqualify 
a  person  from  voting  at  the  elections;  such,  for  example, 
as  those  which  relate  to  his  citizenship,  age,  the  time  in 
which  he  has  been  an  inhabitant  of  the  State,  county  and 
election  district,  &c. 

The  rule  in  regard  to  the  forms  of  indictments  for  crime 
is  that  the  offense  charged  must  be  clearly  and  particularly 
set  forth  and  stated,  so  that  the  individual  charged  may 
understand  precisely  what  he  is  to  meet  and  answer.  The 
simple  act  of  voting  at  an  election  is  no  crime;  it  is  other 
facts  connected  with  or  attending  that  act  which  constitute 
its  criminality.  Those  facts  which  give  character  to  the 
act,  and  which  render  it  criminal,  should  be  alleged  in  the 
indictment,  otherwise  the  great  object  of  pleading — that 
of  informing  a  party  what  he  is  called  upon  to  answer — 
will  be  defeated.  The  indictment  in  the  present  case  does, 
in  general  terms,  negative  the  fact  of  the  defendant's  being 
a  qualified  voter;  but  what  he  had  done  or  omitted,  or 
what  had  happened  to  deprive  him  of  the  franchise,  is  not 
PAR.— VOL.  VI  8 
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stated  or  alluded  to.  Prima  facie,  every  white  man  of 
the  age  of  twenty-one  years  is  entitled  to  vote,  and  when 
he  offers  a  vote  it  must  be  received,  unless  some  fact  is 
shown  or  appears  which  disqualifies  him;  and  when  charged 
with  voting  without  being  legally  qualified,  the  indict- 
ment should  show  the  fact  or  facts  which  disqualify  him. 
I  am  clearly  of  the  opinion  that  the  indictment  was  fatally 
defective  in  omitting  to  set  forth  the  fact  which  disquali- 
fied the  defendant  from  voting.  The  conviction  should 
therefore  be  reversed;  and  as  there  can  never  be  a  legal 
conviction  upon  this  indictment,  there  is  no  occasion  for 
directing  the  proceedings  remitted. 

Conviction  reversed. 


SUPBEMB  COURT.     Broome  General  Term.     May,  1867.     Mason 
Balcom  and  Boardman,  Justices. 

PATRICK  MACKESEY,  Plaintiff  in  Error,  v.  THE  PEOPLE, 
Defendants  in  Error. 

Where  it  was  proved  that  the  prisoner  gave  matches  to  D,  and  hired  him  to 
set  fire  to  the  prisoner's  shop,  in  which  the  prisoner  had  goods  and  chattels 
which  were  insured,  and  D.  set  the  shop  on  fire,  the  prisoner  not  being 
present,  but  the  fire  was  extinguished  and  neither  the  shop  nor  the  goods 
and  chattels  were  consumed,  held,  that  the  prisoner  was  properly  con- 
victed of  an  attempt  to  burn  the  shop  and  goods  with  intent  to  prejudice 
the  insurer. 

In  an  indictment  for  such  an  offense,  it  is  not  necessary  to  state  the  par- 
ticular manner  in  which  the  attempt  was  made ;  a  general  allegation  that 
the  prisoner  and  D.  did  feloniously  and  willfully  set  fire  to  and  burn  the 
prisoner's  shop  with  intent  to  burn  the  prisoner's  goods  and  chattels  in 
the  shop  which  were  insured,  &c.,  is  sufficient. 

It  was  alleged  in  the  indictment  that  the  property  was  insured  ''by  the 
North  American  Fire  Insurance  Company"  and  it  was  not  alleged  that 
such  company  was  a  corporation  or  had  the  right  to  insure  the  property. 
Held,  that  the  allegation  was  sufficient  to  authorize  the  introduction  of 
evidence  on  the  trial  to  prove  the  incorporation  and  the  right  to  insure 
the  property. 
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It  was  also  held  that  D,  who  had  been  indicted  jointly  with  the  prisoner, 
and  had  pleaded  guilty,  was  a  competent  witness  for  the  prosecution  against 
his  co-defendant. 

The  court  charged  that  if  the  prisoner  made  an  agreement  with  D.  that  the 
latter  should  set  fire  to  the  shop  and  gave  him  matches  with  which  to  do 
the  act  and  told  D.  to  set  the  shop  on  fire  and  D.  did  so,  with  intent  to 
burn  the  insured  goods  and  chattels  of  the  prisoner,  he  was  guilty  of  an 
attempt  to  burn  the  goods  and  chattels,  held,  that  the  charge  was  correct. 

THE  prisoner  was  tried  in  the  Court  of  Sessions  of 
Chemung  county,  in  December,  1866,  and  found  guilty 
of  an  attempt  to  commit  the  crime  of  arson  in  the  third 
degree,  and  was  sentenced  by  that  court  to  be  imprisoned 
in  the  State  prison,  at  hard  labor,  for  the  term  of  one  year 
and  four  months. 

The  indictment,  on  which  the  prisoner  was  tried,  con- 
tained three  counts;  but  he  was  convicted  under  the  first 
count;  which  charged,  "  That  Patrick  Mackesey  and  Patrick 
Dempsey,  late  of  the  city  of  Elmira,  in  the  county  of  Che- 
mung aforesaid,  on  the  25th  day  of  April,  1866,  at  the 
city  and  county  aforesaid,  with  force  and  arms  a  certain 
shop  of  him  the  said  Patrick  Mackesey,  and  in  his  posses- 
sion, there  situate,  feloniously  and  willfully  did  set  fire  to 
and  burn,  with  intent  to  burn  the  goods,  wares,  merchan- 
dise and  chattels  of  him  the  said  Patrick  Mackesey,  to  wit: 
a  stock  of  boots,  shoes,  leather  and  other  materials,  and 
the  tools,  a  more  particular  description  of  which  is  to  the 
jurors  unknown,  in  the  said  shop  then  and  there  being 
and  remaining;  which  said  goods,  wares  and  merchandise 
and  chattels  were  then,  to  wit,  at  the  time  of  committing 
the  felony  aforesaid,  insured  against  loss  or  damage  by 
fire,  by  '  The  North  American  Fire  Insurance  Company  of 
New  York,'  with  intent  thereby  to  injure,  prejudice  and 
defraud  the  said  Insurance  Company,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  State  of  New  York  and  their 
dignity.*' 

The  exceptions  taken  by  the  prisoner  on  his  trial,  and 
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the  indictment  and  record,  were  brought  before  this  court 
by  writ  of  error;  and  the  Judge,  who  allowed  the  writ, 
ordered  that  the  execution  of  the  sentence  pronounced 
against  the  prisoner  be  stayed  until  the  further  order  of 
this  court. 

The  questions  raised  on  the  trial  of  the  prisoner  are 
sufficiently  noticed  in  the  following  opinion. 

>S.  B.  Tomlinson  for  plaintiff  in  error. 

E.  F.  Babcock  (District  Attorney),  for  defendants  in 
error. 

By  the  Court,  BALCOM,  J.  It  is  provided  by  statute, 
that  "  every  person  who  shall  willfully  burn  any  building, 
ship  or  vessel,  or  any  goods,  wares,  merchandise  or  other 
chattel,  which  thall  be  at  the  time  insured  against  loss  or 
damage  by  fire,  with  intent  to  prejudice  such  insurer, 
whether  the  same  be  the  property  of  such  person  or  of 
any  other,  shall  upon  conviction  be  adjudged  guilty  of 
arson  in  the  third  degree."  (3  It.  S.,  5  Ed.,  p.  946,  §  5.) 
It  is  further  provided  by  statute,  that  "  every  person  who 
shall  attempt  to  commit  an  offense  prohibited  by  law,  and 
in  such  attempt  shall  do  any  act  towards  the  commission 
of  such  offense,  but  shall  fail  in  the  perpetration  thereof, 
or  shall  be  prevented  or  intercepted  in  executing  the  same, 
upon  conviction  thereof  shall,  in  all  cases,  where  no  pro- 
vision is  made  by  law  for  the  punishment  of  such  attempt, 
be  punished,"  &c.  (3  R.  S.  983,  §  3.) 

The  evidence  showed  the  prisoner  attempted  to  burn 
his  insured  goods  and  chattels  with  intent  to  prejudice 
the  insurer.  The  attempt  was  made  by  the  prisoner  giv- 
ing Patrick  Dempsey  matches  and  hiring  him  to  set  fire 
to  the  prisoner's  shop,  in  which  the  insured  goods  and 
chattels  were  situated.  Dempsey  set  the  shop  on  fire, 
but  the  fire  was  extinguished;  and  neither  the  shop  nor 
any  of  the  goods  or  chattels  were  consumed  by  the  fire. 
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The  prisoner  was  not  present  when  Dempsey  set  the  shop 
on  fire;  but,  notwithstanding  his  absence,  he  was  equally 
guilty  with  Dempsey  of  the  attempt  to  burn  the  shop  and 
insured  goods  and  chattels.  (The  People  v.  Bush,  4  Hill, 
133.) 

The  prisoner's  counsel  raised  the  question  on  the  trial 
that  the  indictment  did  not  charge  any  offense  upon  the 
prisoner;  and  that  point  has  been  made  in  this  court  by 
the  prisoner's  counsel.  The  first  count  in  the  indictment 
charges,  in  substance,  that  the  prisoner  and  Dempsey  felo- 
niously and  willfully  did  set  fire  to  and  burn  the  prisoner's 
shop,  with  intent  to  burn  the  prisoner's  goods  and  chattels 
in  the  shop,  which  were  insured  against  loss  or  damage  by 
fire,  by  "  The  North  American  Fire  Insurance  Company," 
with  intent,  thereby,  to  injure,  prejudice  and  defraud  that 
company,  against  the  form  of  the  statute,  &c.  This  is  a 
plain  charge  against  the  prisoner,  of  attempting  to  burn 
his  insured  goods  and  chattels,  with  intent  to  prejudice 
the  insurer,  by  setting  fire  to  his  shop  and  burning  it.  It 
was  unnecessary  for  the  district  attorney  to  allege  in  the 
indictment  the  particular  manner  in  which  the  prisoner 
attempted  to  burn  his  insured  goods  and  chattels,  with 
intent  to  prejudice  the  insurer.  (4  Hill,  133;  3  Cushing, 
529;  McDermot  v.  People,  5  Parker,  102.)  It  was,  there- 
fore, unnecessary  to  set  out  in  the  indictment  in  this  case 
that  the  prisoner  employed  Dempsey  to  set  fire  to  the 
shop,  or  that  he  furnished  Dempsey  with  matches  to  enable 
him  to  start  the  fire.  The  form  of  the  indictment  would 
have  been  much  better  if  it  had  charged  directly  that  the 
prisoner  and  Dempsey  attempted  to  burn  the  insured 
goods  and  chattels,  instead  of  charging  that  they  set  fire 
to  the  prisoner's  shop  with  intent  to  burn  the  insured 
goods  and  chattels,  &c.  But  it  is  sufficient  in  substance, 
notwithstanding  its  form,  to  charge  the  prisoner  with  the 
offense  of  attempting  to  commit  arson  in  the  third  degree. 
'3  Parker,  208;  Lohman  v.  The  People,  1  Cormtock,  379.) 
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The  prisoner's  counsel  asked  the  court  to  compel  the 
district  attorney  to  elect  upon  which  count  of  the  indict- 
ment the  prisoner  should  be  tried,  which  the  court  refused 
to  do,  and  the  prisoner's  counsel  excepted.  The  indict- 
ment contains  three  counts.  The  second  count  does  not 
charge  the  prisoner  with  any  offense;  and  the  court 
charged  the  jury  that  the  prisoner  could  not  be  convicted 
under  that  count.  That  count  only  charges  Dempsey  with 
setting  fire  to  the  prisoner's  shop,  with  intent  to  burn  the 
insured  goods  and  chattels,  &c.  The  third  count  charges 
the  prisoner  with  being  accessory  before  the  fact,  by  inci- 
ting and  soliciting  Dempsey  to  commit  the  offense  charged 
upon  him  in  the  second  count.  The  court  charged  the 
jury  the  prisoner  must  be  found  guilty  under  the  first 
count  or  not  at  all;  and  that  he  could  only  be  convicted 
under  that  count  of  an  attempt  to  commit  arson  in  the  third 
degree.  Dempsey  had  pleaded  guilty  to  the  indictment; 
but  that  fact  was  not  shown  or  mentioned  to  the  court 
when  the  court  was  asked  to  compel  the  district  attorney 
to  elect  upon  which  count  the  prisoner  should  be  tried. 
But  if  that  fact  had  been  shown,  I  am  unable  to  perceive 
that  it  would  have  affected  the  question  as  to  whether  the 
district  attorney  should  be  required  to  make  the  desired 
election.  The  prisoner  was  not  prejudiced  in  the  least  by 
the  refusal  of  the  court  to  compel  the  district  attorney  to 
elect  upon  which  count  the  prisoner  should  be  tried;  and 
I  am  of  the  opinion  the  ruling  of  the  court  upon  that 
question  does  not  entitle  the  prisoner  to  a  new  trial. 

The  question  was  raised  by  the  prisoner's  counsel  on 
the  trial  that  the  indictment  was  insufficient  for  the  reason 
that  it  does  not  allege  that  "The  North  American  Fire 
Insurance  Company  of  New  York,"  was  a  corporation  or 
had  the  -right  to  insure  the  goods  and  chattels  of  the  pris- 
oner. The  prisoner's  counsel  has  raised  the  same  question 
in  this  court.  But  he  has  not  cited  any  authority  to  sustain 
his  position.  The  district  attorney  has  cited  chapter  151 
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of  the  Laws  of  1862  (Laws  of  1862,  p.  318),  to  show  no 
such  allegation  was  necessary.  But,  whether  the  act  of 
1862  is  applicable  to  the  case  or  not,  I  think  the  indict- 
ment was  not  defective  for  the  reason  alleged  against  it. 
The  facts  that  the  insurance  company,  named  in  the  indict- 
ment, was  a  corporation  and  had  the  right  to  make  the 
alleged  insurance  were  proved  on  the  trial;  and  the  alle- 
gation in  the  indictment  was  sufficient  to  authorize  that 
proof. 

Patrick  Dempsey  was  called  as  a  witness  by  the  district 
attorney.  He  was  objected  to  by  the  prisoner's  counsel 
on  the  ground  that  he  was  an  incompetent  witness  against 
his  co-defendant,  he  having  already  pleaded  guilty  upon 
the  same  indictment.  The  fact  that  he  had  so  pleaded  to 
the  indictment  was  conceded  by  the  district  attorney,  The 
court  admitted  him  as  a  witness  for  the  people,  and  he 
gave  material  evidence  against  the  prisoner.  The  prisoner's 
counsel  has  not  made  the  point  that  the  court  erred  in 
admitting  Dempsey  as  a  witness;  and  if  the  case  of  Nixon 
v.  The  People  (5  Parker,  119),  was  correctly  decided, 
Dempsey  was  a  competent  witness  for  the  people  against 
the  prisoner. 

The  court  charged  the  jury,  in  substance,  if  the  prisoner 
made  an  agreement  with  Dempsey  that  the  latter  should 
set  fire  to  the  shop  and  gave  him  matches  with  which  to 
do  the  act,  and  told  Dempsey  to  set  the  shop  on  fire,  and 
Dempsey  did  set  it  on  fire  with  intent  to  burn  the  insured 
goods  and  chattels  of  the  prisoner,  the  prisoner  was  guilty 
of  an  attempt  to  burn  the  goods  and  chattels;  to  which 
the  prisoner's  counsel  excepted.  This  portion  of  the 
charge  was  correct  according  to  the  decision  in  The  People 
v.  Bush  (supra'). 

The  prisoner's  counsel  asked  the  court  to  charge,  that 
unless  che  jury  shall  find  that  the  prisoner  attempted  to 
6et  fire  to  or  burn  the  goods,  wares  and  merchandise 
insured,  he  must  be  acquitted.  To  which  the  court 
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responded:  "  So  far  as  the  setting  fire  to  the  shop  is  con- 
cerned, that  alone  is  no  offense,  the  act  must  have  been  an 
attempt  to  burn  the  goods.  As  I  have  already  charged  you, 
the  indictment  charging  a  setting  fire  to  the  building,  with 
intent  to  burn  the  goods,  is  a  sufficient  charge  of  the  crime 
of  attempting  to  burn  the  goods."  The  prisoner's  counsel 
excepted  to  the  refusal  to  charge  as  requested,  and  to  the 
remarks  of  the  court  upon  the  request.  I  am  of  the  opinion 
the  court  did  not  commit  any  error  in  the  refusal  to  charge, 
or  in  the  charge  made.  The  charge  was  that  the  act  of 
the  prisoner  must  have  been  an  attempt  to  burn  the 
insured  goods.  That  certainly  was  the  meaning  of  it,  and 
the  jury  must  have  so  understood  it. 

For  these  reasons  I  am  of  opinion  the  judgment  of  the 
Court  of  Sessions  should  be  affirmed. 

Judgment  affirmed. 


SUPREME  COURT.   Broome  General  Term.   January,  1867.  Mason, 
Balcom  and  JBoardman,  Justices. 

THOMAS  DONOGHOE,  Plaintiff  in  Error  v.  THE  PEOPLE, 
Defendants  in  Error. 

A  knowledge  of  handwriting  obtained  from  having  seen,  at  different  times, 
the  signatures  of  from  eight  to  twelve  chattel  mortgages,  which  had  been 
recognized  as  genuine  by  the  person  whose  name  purported  to  be  signed 
to  them,  is  sufficient  to  authorize  a  witness  to  express  an  opinion  as  to 
the  fact  whether  an  instrument  shown  to  the  witness  in  court,  is  the  hand- 
writing of  the  same  person. 

Where,  on  the  trial  of  an  indictment,  the  court  charged  that  the  fact  that 
the  prisoner  had  failed  to  introduce  evidence  as  to  his  previous  good 
character  was  an  element  in  the  case  which  the  jury  had  a  right  to  take 
into  consideration  in  determining  his  guilt  or  innocence,  it  was  held  to  be 
error,  for  which  the  conviction  was  reversed. 

THE  prisoner,  Donoghoe,  was  convicted  at  the  Broome 
County  Court  of  Sessions,  in  December,  1865,  of  placing 
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obstructions  on  the  railroad  track  betAveen  Binghamton 
and  Syracuse,  and  was  sentenced  to  be  imprisoned  in  the 
State  prison  for  the  term  of  two  years.  The  execution  of 
the  sentence  was  stayed  by  the  judge  who  allowed  the 
writ  of  error  by  which  the  record  of  the  trial  in  the  case 
has  been  brought  into  this  court. 

On  the  trial,  one  Powers,  a  witness  for  the  people,  testi- 
fied that  he  had  known  Donoghoe  five  or  six  years — that 
he,  witness,  was  town  clerk  and  had  held  that  office  three 
years — that  when  he  took  the  office,  from  eight  to  twelve 
personal  mortgages  were  on  file  purporting  to  have  been 
given  by  Donoghoe. 

Question  by  the  Counsel  for  the  People:  Did  Donoghoe 
come  to  the  clerk's  office  at  any  time  in  reference  to  any 
of  those  mortgages? 

Donoghoe's  counsel  objected  to  the  evidence  as  irrele- 
vant and  immaterial.  The  court  overruled  the  objection 
and  admitted  the  evidence,  to  which  decision  Donoghoe's 
counsel  excepted. 

This  evidence  was  admitted  for  the  purpose  of  showing 
Powers  was  acquainted  with  the  handwriting  of  Donoghoe. 

Powers  answered  that  Donoghoe  came  to  the  clerk's 
office  two  or  three  different  times — once  or  twice  he  and 
one  McMahon  took  some  of  the  mortgages,  which  were 
of  later  dates  than  the  old  ones  which  were  left — that 
Donoghoe  came  to  take  up  the  old  mortgages  just  before 
the  court,  a  year  ago,  which  was  after  he  was  indicted  for 
the  crime  in  question.  Powers  was  now  shown  some 
papers  by  counsel  for  the  people  purporting  to  be  chattel 
mortgages  given  by  Donoghoe.  He  then  testified,  "  There 
are  four  among  these  Donoghoe  called  for,  I  refused  to 
let  him  have  them;  he  claimed  he  was  entitled  to  them;  I 
told  him  I  could  not  give  them  up  without  a  written 
order;  I  told  him  I  had  no  authority  to  give  them  up;  I 
examined  the  signatures  to  the  mortgages  before  anybody 
called  for  them;  afterwards  I  was  subpoenaed  to  bring  them 
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to  court;  I  showed  them  to  him  I  think;  he  requested  me 
to  give  up  the  old  mortgages  as  they  were  of  no  use;  I 
became  acquainted  with  his  handwriting  from  examining 
his  signatures  to  the  mortgages."  This  evidence,  was 
objected  to  by  Donoghoe's  counsel  as  irrelevant  and  imma- 
terial. The  objection  was  overruled  and  the  decision  of 
the  court  was  excepted  to.  A  paper  found  upon  one  of 
the  ties  forming  a  part  of  the  obstructions  upon  the  railroad 
track  mentioned  and  referred  to  in  the  indictment,  was 
here  shown  Powers,  and  he  was  asked  if  that  was  in  defend- 
ant's handwriting.  Donoghoe's  counsel  objected  to  Powers 
answering  the  question  on  the  grounds:  1.  That  Powers 
had  never  seen  Donoghoe  write.  2.  That  he  had  not 
sufficient  knowledge  of  Donoghe's  handwriting  to  give  an 
opinion  or  testify  as  to  his  handwriting.  3.  He  cannot 
base  an  opinion  on  a  comparison  of  the  signatures  to  the 
mortgages  with  the  writing  on  the  paper  shown  to  him. 
The  court  overruled  the  objection,  to  which  decision 
Donoghoe's  counsel  excepted.  Powers  answered:  "My 
opinion  is  that  the  paper  is  in  Donoghoe's  handwriting. 
There  are  similar  letters — S,  the  capital  D  and  T,  and  the 
letter  O. 

The  following  is  a  copy  of  the  paper  referred  to: 
"  Good  morning,  sir!  A  warning  take  by  me  to  pay  that 
Irishman  for  his  grass,  and  tell  the  superintendent  of  to 
send  300  dollars,  or  we  will  fix  him.  There  was  twelve 
of  us  this  morning;  we  were  going  to  tare  the  track  up; 
we  will  if  you  don't  settle  up.  So  good  by." 

The  court  charged  the  jury,  among  other  things,  as 
follows:  "  The  prisoner  stands  charged  with  the  crime  of 
placing  obstructions  upon  the  track  of  the  Syracuse,  Biug- 
hamton  and  New  York  railroad.  The  case  is  one  of  mainly 
circumstantial  evidence,  wherein  the  defendant  is  at  liberty 
and  has  the  right  to  give  evidence  as  to  his  previous 
character.  But  this  he  has  neglected  or  failed  to  do;  and 
the  fact  that  the  defendant  has  neglected  or  failed  to  iutro- 
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duce  evidence  as  to  his  previous  good  character  is  an  ele- 
ment in  the  case  which  the  jury  have  the  right  to  take 
into  consideration  in  determining  the  guilt  or  innocence 
of  the  prisoner."  To  which  portion  of  the  charge  Don- 
oghoe's  counsel  excepted,  so  far  as  it  relates  to  the  general 
character  of  Donoghoe. 

Donoghoe's  counsel  then  requested  the  court  to  charge 
the  jury  "that  in  the  absense  of  any  proof  as  to  the 
defendant's  general  character,  the  jury  have  no  right  to 
take  that  fact  into  consideration  in  determining  his  guilt." 
The  court  refused  so  to  charge,  to  which  refusal  Don- 
oghoe's counsel  excepted. 

George  Bartlett,  for  plaintiff  in  error,  cited  and  com- 
mented on  the  following  authorities  on  the  questions 
respecting  the  evidence  as  to  Donohoe's  handwriting: 
Boyle  v.  Colman,  13  Barb.,  42;  People,  v.  Spooner,  1 
Denio,  343. 

On  the  questions  touching  the  charge,  Mr.  Bartlett  cited 
and  commented  on  the  following  authorities:  People  v. 
Bodine,  1  Demo,  282;  People  v.  White,  24  Wend.,  520; 
Ryan  v.  People,  19  Abb.,  232;  Ackleyv.  People,  9  Barb., 
609;  State  v.  O'Neil,  7  Iredell,  251. 

O.  W.  Chapman  (District  Attorney),  for  tne  people, 
cited  and  commented  upon  the  following  additional  autho- 
rities: 1  Greenl.  Ev.,  77;  People  v.  Vane,  12  Wend.,  83; 
People  v.  White,  14  Wend.,  112;  43  Barb.,  449;  33  N.  T. 
Rep.,  508;  State  v.  McAllister,  11  Shepley's  Rep.,  139. 

By  the  Court  f  BALCOM,  J.  No  error  was  committed  upon 
questions  respecting  the  handwriting  of  the  prisoner. 
GREENLEAF  says:  "  It  is  agreed  that  if  the  witness  has  the 
proper  knowledge  of  the  party's  handwriting  he  may 
declare  his  belief 'in  regard  to  the  genuineness  of  the 
writing  in  question.  He  may  also  be  interrogated  as  to 
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the  circumstances  on  which  he  founds  his  belief."  (1 
Greenl.  Ev.,  §  576.)  GREENLEAF  also  says  one  mode  of 
acquiring  this  knowledge  is  "from  having  seen  letters  or 
other  documents  purporting  to  be  the  handwriting  of  the 
party,  and  having  afterwards  personally  communicated 
with  him  respecting  them,  or  acted  upon  them  as  his,  the 
party  having  known  and  acquiesced  in  such  acts,  founded 
upon  their  supposed  genuineness,  or  by  such  adoption  of 
them  in  the  ordinary  business  transactions  of  life,  as 
induces  a  reasonable  presumption  of  their  being  his  own 
writings."  (1  Greenl.  Ev.,  §  577.)  Powers  acquired  a 
knowledge  of  the  prisoner's  handwriting  by  seeing  his 
signature  at  different  times  to  from  eight  to  twelve  per- 
sonal mortgages,  which  the  prisoner  recognized  as  instru- 
ments he  had  executed.  The  weight  due  to  his  opinion 
that  the  paper  found  upon  the  obstruction  was  in  the  hand- 
writing of  the  prisoner  was  for  the  jury  to  determine. 

The  people  had  not  the  right  to  prove  the  general 
character  of  the  prisoner  was  bad;  and  neither  the  court 
nor  jury  had  the  right  to  infer  or  presume  it  was  bad 
because  the  prisoner  did  not  prove  it  was  good.  The 
people  were  bound  to  prove  the  prisoner  guilty,  whether 
his  general  character  was  good  or  bad.  The  fact  that  a 
prisoner's  general  character  is  shown  to  be  bad,  after  he 
attempts  to  prove  it  good,  creates  no  presumption  that 
he  is  guilty  of  the  oftence  with  which  he  is  charged.  The 
people  must  still  establish  his  guilt  by  other  evidence. 
Prisoners  may  be  innocent  of  the  crimes  charged  upon 
them  though  their  general  characters  be  bad.  It  is  true 
the  force  of  circumstances  may  be  weakened  by  proof  of 
the  prisoner's  good  character.  But  his.  failure  to  give 
such  proof  does  not  add  anything  to  the  weight  justly 
due  to  the  circumstances.  The  criminal  law  requires  the 
prosecutor  in  all  cases  to  prove  facts  and  circumstances 
from  which  the  concluson  may  be  justly  drawn  that  the 
prisoner  is  guilty  before  he  can  be  pronounced  guiltv 
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No  proper  fact  or  circumstance  can  be  omitted  because 
the  character  of  the  prisoner  is  bad.  Were  the  rule  other- 
wise, persons  whose  general  characters  are  bad  might  be 
convicted  of  crimes  of  which  they  are  innocent,  for  the 
reason  that  their  characters  are  not  good.  When  the 
prisoner  does  not  go  into  the  question  of  his  character,  the 
only  inquiry  for  the  jury  is,  whether  the  evidence  estab- 
lishes his  guilt;  and  not  whether  his  guilt  would  have 
been  less  probable  if  he  had  proved  his  general  character 
was  good.  The  tenderness  of  the  criminal  law  is  such 
that  the  bad  character  of  the  prisoner  adds  nothing  to  the 
force  of  the  facts  and  circumstances  against  him,  while  it 
allows  that  proof  of  his  good  character  may  weaken  the 
effect  of  the  same.  It  is  not  allowable  to  show,  on  the 
trial  of  an  indictment,  that  the  prisoner  has  a  general  dis- 
position to  commit  the  same  kind  of  offense  as  that  for 
which  he  stands  indicted.  Nor  is  it  competent  for  the 
prosecutor  to  give  evidence  of  facts  tending  to  prove 
another  distinct  offense,  for  the  purpose  of  raising  an  infer- 
ence that  the  prisoner  has  committed  the  offense  in  ques- 
tion. (Barb.  Or.  Tr.,  353.) 

The  rule  was  laid  down  by  the  Court  for  the  Correction 
of  Errors,  in  The  People  v.  White  (24  Wendell,  520),  that 
it  is  error  for  the  judge  to  call  the  attention  of  the  jury 
to  the  absence  of  proof  of  the  prisoner's  good  character. 
And  in  The  People  v.  Bodine  (1  Demo,  281),  BEAEDSLEY, 
J.,  said,  where  no  evidence  of  general  character  has  been 
given,  the  subject  of  character  is  not  one  for  the  consider- 
ation of  the  jury.  As  to  the  weight  that  should  be  given 
to  evidence  of  the  prisoner's  good  character,  see  Cancemi 
v.  The  People  (16  N.  Y.  Rep.,  501). 

WELLES,  J.,  in  delivering  the  opinion  of  the  court  in 
Ackley  v.  The  People  (9  Barb.  609),  said:  "  A  prisoner  on 
trial  may  show  what  his  reputation  is,  and  then  the  ques- 
tion is  open  to  the  prosecution,  and  for  the  jury  to  deter- 
mine, like  al)  ;>ther  controverted  facts.  But  if  the  prisoner 
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chooses  to  give  no  evidence  on  the  subject,  the  jury  are 
are  not  at  liberty  to  indulge  in  conjecture  that  his  charac- 
ter is  bad,  in  order  to  infer  that  he  is  guilty  of  the  par- 
ticular crime  charged." 

The  decision  in  The  People  v.  Vane  (12  Wend.  78)  was 
disregarded  in  Robb  v.  Hackley  (23  Wend.  50),  and  in 
Dudley  v.  Bolles  (24  id.  465).  And  the  other  cases  I  have 
cited  show  it  is  not  to  be  fojlowed.  It  is  in  conflict  with 
a  well-settled  principle  of  criminal  law,  and  it  must  be 
regarded  as  overruled. 

The  charge  of  the  court  in  this  case  was  in  substance 
that  the  fact  that  the  prisoner  had  neglected  or  failed  to 
introduce  evidence  as  to  his  previous  good  character  was 
an  element  in  the  case  which  the  jury  had  the  right  to 
take  into  consideration  in  determining  his  guilt  or  inno- 
cence. This  was  clearly  erroneous,  and  entitles  the  pris- 
oner to  a  new  trial. 

The  judgment  of  the  Broome  Court  of  Sessions  should 
be  reversed,  and  a  new  trial  of  the  prisoner  directed  in 
that  court. 

Judgment  reversed,  and  new  trial  ordered. 


SUPREME  COURT.  Monroe  General  Term.  December,  1864.  John- 
son, J.  C.  Jmith  and  Welles,  Justices. 

ANN  JONES,  Plaintiff  in  Error  v.  THE  PEOPLE,  Defendants 

in  Error. 

On  the  trial  of  an  indictment  for  burglary  and  larceny,  it  is  not  erroneons 
for  the  court  to  charge  that  the  finding  of  the  stolen  property  in  the 
possession  of  a  person  shortly  after  it  was  taken,  is  presumptive  evidence 
of  the  guilt  of  the  person  in  whose  possession  it  was  found,  it  being  com- 
petent, under  the  indictment,  to  convict  the  prisoner  either  of  a  simple 
larceny  or  of  burglary  and  larceny. 

Nor,  is  it  erroneous  for  the  court  in  such  a  case  to  refuse  to  charge  that  the 
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finding  of  the  property  in  the  possession  of  the  defendant,  unaccompanied 
by  any  suspicious  circumstances,  was  no  evidence  that  she  committed  the 
burglary,  such  a  request  may  be  properly  refused  on  the  ground  that 
the  proposition  is  too  broadly  stated.  The  possession,  in  such  a  case, 
would  be  some  evidence,  though  not  sufficient  prima  facie,  of  her  guilt 
of  the  burglary. 

Where  a  witness  was  called,  who  was  nine  years  of  age,  and  who  stated  that 
he  did  not  know  the  nature  of  an  oath,  or  the  obligation  of  a  witness,  and 
had  never  been  sworn,  he  was  properly  excluded  as  incompetent;  and  it 
is  not  error,  in  such  a  case,  for  the  court  to  refuse  to  instruct  the  witness 
as  to  the  nature  and  obligations  of  an  oath. 

THIS  was  a  writ  of  error  to  the  Livingston  County  Court 
of  Sessions — the.  questions  raised  are  sufficiently  stated  in 
the  opinion  of  the  court. 

T.  W.  Havens,  for  plaintiff  in  error. 

G.  J.  Davis  (District  Attorney),  for  defendants  in  error. 

By  the  Court,  WELLES,  J.  The  plaintiff  in  error  was 
indicted,  tried  and  convicted  in  the  court  below  for  bur- 
glary and  larceny.  She  was  sentenced  to  be  imprisoned 
in  the  State  prison  at  Sing  Sing  for  two  years  at  nard 
labor.  The  burglary  was  committed  on  the  night  of  April 
15, 1863,  by  breaking  into  the  house  of  Walter  E.  Lauder- 
dale,  at  Geneseo,  Livingston  county,  and  stealing  several 
articles  of  personal  property  belonging  to  said  Lauderdale. 
The  evidence  on  the  part  of  the  people  tended  to  show 
that  the  house  of  Dr.  Lauderdale  had  been  broken  open 
and  the  personal  property  referred  to  stolen  and  carried 
away  by  some  person  or  persons,  some  time  during  the 
night  of  the  said  15th  of  April,  1863.  About  the  20th  of 
the  same  month  of  April,  the  stolen  property  was  found 
in  the  possession  of  the  plaintiff  in  error  who  lived  in  the 
same  village  with  Dr.  Lauderdale.  The  accused  had 
washed  for  his  family  about  six  weeks  before  the  property 
was  taken. 

When  the  stolen  goods  were  found  in  her  possession,  it 
does  not  appear  that  she  made  any  attempt  to  explain  how 
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she  came  in  possession  of  them,  nor  was  any  such  attempt 
made  at  the  trial.  After  the  evidence  was  closed,  the 
court  charged  the  jury  that  the  finding  of  the  stolen  prop- 
erty shortly  after  it  was  taken,  is  presumptive  evidence 
of  the  guilt  of  the  person  in  whose  possession  it  was 
found,  to  which  the  counsel  for  the  plaintiff  in  error 
excepted. 

The  counsel  for  the  prisoner  then  asked  the  court  to 
charge  the  jury:  that  the  finding  of  the  property  in  the 
possession  of  the  defendant  unaccompanied  by  any  suspicious 
circumstances,  was  no  evidence  that  she  committed  the 
burglary.  The  court  refused  so  to  charge,  to  which  the 
counsel  for  the  plaintiff  in  error  excepted. 

No  error,  as  it  seems  to  me,  was  committed  either  in  the 
charge  or  refusal  to  charge  as  requested.  In  regard  to 
the  charge,  it  must  be  borne  in  mind  that  it  was  competent 
under  the  indictment  to  convict  the  prisoner  either  of  a 
simple  larceny,  or  of  the  burglary  and  larceny.  It  never 
was  doubted  that  on  a  trial  for  larceny,  after  the  corpus 
delicti  was  proved,  and  evidence  given  that  the  stolen 
goods  were  found  in  the  possession  of  the  accused,  that 
such  possession,  unexplained,  was  prima  facie  evidence  that 
the  person  in  whose  possession  they  were  so  found  was  the 
person  who  committed  the  larceny.  The  charge  went  no 
further  than  that. 

The  request  to  charge  was  too  broad.  It  was  that  such 
possession,  unaccompanied  by  any  suspicious  circumstances 
was  no  evidence  that  she  committed  the  burglary.  It  cer- 
tainly was  some  evidence  of  that  fact,  even  if  not  sufficient 
prima  facie  of  her  guilt  of  the  burglary.  The  request  was 
to  charge  that  it  was  no  evidence  of  such  guilt.  A  request 
to  charge  must  as  a  proposition  of  law  be  perfect  and 
embrace  nothing  more  than  the  party  is  entitled  to.  The 
court  was  therefore  right  in  refusing  to  charge  as  requested. 

On  the  trial,  after  the  plaintiff  had  rested,  the  defendant 
called  as  a  witness,  William  Butler  Jones,  a  boy  nine  years 
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old,  who  stated  that  he  did  not  know  the  nature  of  an  oath 
or  the  obligations  of  a  witness,  and  had  never  been  sworn. 
The  court  ruled  that  he  was  not  competent  as  a  witness, 
and  the  prisoner's  counsel  excepted.  The  prisoner's  counsel 
then  requested  the  court  to  instruct  the  witness  as  to  the 
nature  and  obligations  of  an  oath,  which  the  court  declined, 
and  the  prisoner's  counsel  excepted.  In  all  this  I  think 
the  court  was  right,  and  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 


SUPREME  COURT.     Monroe  General  Term.     March,  1864.    J.  C. 
Smith,  Welles  and  E.  Darwin  Smith,  Justices. 

THE  PEOPLE  v.  DANIEL  S.  PAESHALL. 

An  indictment  for  abduction,  under  section  twenty-six,  article  one,  title  two, 
chapter  one,  part  four  of  the  Revised  Statutes,  will  be  sustained,  though 
it  be  alleged  therein,  that  the  female  was  taken  for  the  purpose  of  prosti- 
tution, concubinage  and  marriage,  instead  of  making  the  allegation  in  the 
alternative  in  the  language  of  the  statute,  and  will  be  supported  by  proof 
of  a  taking  for  either  of  these  purposes. 

An  additional  allegation  in  such  indictment,  charging  an  intent  to  do  fur- 
ther acts  not  mentioned  in  the  statute,  will  not  vitiate  the  indictment, 
but  will  be  regarded  as  surplusage. 

To  constitute  a  "taking"  under  the  statute  there  must  be  some  positive 
act  to  get  the  female  away  from  the  person  having  the  legal  charge  of 
her;  mere  seduction  does  not  amount  to  a  "  taking." 

To  establish  a  purpose  of  prostitution  it  must  be  shown  that  there  was  a 
design  to  introduce  her  to  an  indiscriminate  criminal  intercourse  wth  men. 
(Carpenter  v.  The  People,  8  Barb.,  603.) 

A  purpose  of  concubinage  will  not  be  inferred  where  the  defendant  was  a 
married  man  living  with  his  wife  and  keeping  house  at  the  place  where 
the  offense  was  charged  to  have  been  committed,  and  when  the  girl  was 
under  fourteen  years  of  age  and  physically  undeveloped ;  nor  under  such 
circumstances  and  without  further  proof,  can  there  be  any  inference  of  a 
purpose  of  marriage. 

Where  a  verdict  of  conviction  was  found  on  the  second  count  only,  leaving 
the  fifth,  third  and  fourth  counts  undisposed  of,  the  judgment  was  reversed 

PAR.— VOL.  VI.  9 


130  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Parshall. 

Certiorari  to  Monroe  County  Court  of  Sessions. 

The  defendant  was  indicted,  tried  and  convicted  in  the 
court  below  for  the  crime  of  abduction. 

The  first  count  of  the  indictment  charged  that  the 
defendant  on  the  23d  day  of  January,  1862,  at  the  city  of 
Rochester,  in  the  county  of  Monroe,  with  force  and  arms, 
in  and  upon  one  Hannah  Naughton,  in  the  peace,  &c.,  then 
and  there  being,  and  being  then  and  there  an  unmarried 
female  of  previous  chaste  character,  under  the  age  of 
twenty-five  years,  feloniously  did  make  an  assault,  aiid  her 
the  said  Hannah  Naughton,  then  and  there,  feloniously 
did  take,  inveigle  and  entice  away  from  Mary  Quine  and 
Ann  Regan,  they  the  said  Mary  Quine  and  Ann  Regan 
being  the  persons  having  then  and  there  the  legal  charge 
of  her  the  said  Hannah  Naughton,  and  without  the  consent 
of  the  said  Mary  Quine  and  Ann  Regan,  the  said  persons 
having  the  legal  charge  of  the  person  of  her  the  said 
Hannah  Naughton  as  aforesaid,  with  intent  to  compel  her 
the  said  Hannah  Naughton  by  force,  menace  and  duress, 
to  be  defiled  and  for  the  purpose  of  prostitution;  and 
other  wrongs,  &c.,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the 
people,  <fec. 

The  second  count  charged  that  the  defendant,  on  the 
day  and  year  aforesaid,  at  the  city  of  Rochester,  in  the 
county  of  Monroe,  with  force  and  arms  in  and  upon  the 
said  Hannah  Naughton,  in  the  peace,  &c.,  then  and  there 
being,  did  feloniously  make  an  assault,  she  the  said  Hannah 
Naughton  being  then  and  there  a  female  under  the  age  of 
fourteen  years,  and  her,  the  said  Hannah  Naughton,  then 
and  there  did  feloniously  take  away  from  Mary  Quine,  the 
said  Mary  Quine  being  the  person  having  then  and  there 
the  legal  charge  of  the  person  of  her  the  said  Hannah 
Naughton,  and  without  the  consent  of  the  said  Mary  Quine 
the  person  having  the  legal  charge  of  the  person  of  her 
the  said  Hannah  Naughton.  as  aforesaid,  with  the  intent 
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to  compel  her  the  said  Hannah  Naughton,  by  force,  menace 
and  duress,  to  be  defiled,  and  for  the  purpose  of  prostitu- 
tion, concubinage  and  marriage,  and  other  wrongs,  &c., 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  the  people,  &c. 

The  third  count  was  precisely  like  the  second,  with  the 
exception  that  the  name  of  Ann  Eegan  is  substituted  for 
that  of  Mary  Quine  wherever  the  latter  appears  in  the 
second  count,  as  the  person  having  the  legal  charge  of  said 
Hannah  Naughton. 

The  fourth  count  was  against  the  defendant  for  a  simple 
assault  and  battery  upon  the  said  Hannah  Naughton. 

The  defendant  having  appeared  and  plead  not  guilty  to 
the  indictment,  the  trial  came  on  before  the  court  below 
on  the  13th  day  of  March,  1863,  when  the  defendant  was 
convicted  as  above  stated. 

Geo.  F.  Danforth,  for  defendant. 
Wm.  F.  Bowman,  for  the  people. 

By  the  Court,  WELLES,  J.  The  court  charged  the  jury, 
after  the  evidence  was  closed,  that  if  they  believed  the 
evidence  of  the  girl  (the  said  Hannah  Naughton),  they 
should  find  the  defendant  guilty  of  abduction  under  the 
second  count  of  the  indictment,  or  should  acquit  him;  that 
he  could  only  be  found  guilty  under  the  second  count  of 
the  indictment;  and  according  to  the  bill  of  exceptions, 
the  conviction  was  under  that  count,  although  the  record 
states  that  the  defendant  "  was  found  guilty  of  abduction." 

I  think,  therefore,  that  as  the  court  instructed  the  jury 
in  no  event  to  convict  the  defendant  unless  they  believed 
the  evidence  of  the  girl,  and  in  that  case  to  convict  of 
abduction  under  the  second  count  of  the  indictment,  we 
should  confine  our  examination  to  the  questions  whether 
the  second  count  contains  the  statement  of  an  indictable 
offense;  and  if  it  does,  whether  it  was  sustained  by  evidence 
sufficient  to  be  submitted  to  the  jury. 
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1.  Does  the  second  count  set  forth  an  indictable  offense? 
It  cannot  be  pretended  that  there  is  any  statute  creating 

the  offense  stated  in  the  count  in  question,  unless  it  bo 
section  twenty-six  of  article  one,  of  title  two,  of  chapter 
one,  of  part  four,  of  the  Revised  Statutes.  (2d  R.  8.  664, 
^  26.)  That  section  provides  "That  every  person  who 
shall  take  away  any  female  under  the  age  of  fourteen  years, 
from  her  father,  mother,  guardian,  or  other  person  having 
the  legal  charge  of  her  person,  without  their  consent, 
either  for  the  purpose  of  prostitution,  concubinage  or 
marriage,  shall  upon  conviction  thereof,  be  punished,"  &c. 
The  second  count  contains  substantially  a  charge  of  the 
offense  aimed  at  in  this  section.  It  states  also,  in  addition 
to  the  offense  described  in  the  section  that  the  female  was 
taken  with  intent  to  compel  her,  by  force,  menace  and  duress, 
to  be  defiled,  and  for  the  purpose  of  prostitution,  &c.  The 
section  omits  the  intent  charged  in  the  count,  but  states 
the  purpose.  I  incline  to  think  the  intent  stated  may  be 
regarded  as  surplusage,  and  the  count  would  then  be 
sufficient  without  it.  The  crime  is  the  taking  a  female 
under  fourteen  years  of  age  from  certain  persons  mentioned, 
for  one  of  three  purposes  stated,  and  the  second  count 
alleges  that  the  female  was  taken  for  all  of  those  purposes. 
This,  in  my  opinion,  does  not  vitiate  the  count. 

2.  The   remaining   question   is,    whether    the    second 
count  in  the  indictment  was  sustained  by  evidence  sufficient 
to  be  submitted  to  the  jury.     In  considering  this  question 
we  are  confined  to  the  testimony  of  the  female  Hannah 
Naughton,  who  was  alleged  to  have  been  taken  away,  as 
the  court  below  put  the  case  to  the  jury  solely  upon  her 
evidence,  as  applied  to  the  second  count.     In  my  opinion 
the  evidence  of  the  girl  fell  short  in  several  respects,  of 
being  sufficient  to  produce  a  conviction  under  that  count — 
and  first,  as  to  the  taking  away.     The  evidence  of  the  girl 
in  question  does  not  show  that  she  was  taken  away  from 
any  one  according  to  her  testimony.     The  first  she  ever 
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saw  of  the  defendant  was  on  Clinton  street,  in  the  city  of 
Rochester;  that  a  little  girl,  Mary  Brock,  was  with  her 
after  Christmas,  1861,  in  the  morning,  eight  or  nine  o'clock 
or  at  noon;  they  had  no  conversation — she  states  "We 
girls  laughed  at  his  long  beard."  He  turned  round;  the 
next  time  the  said  Hannah  Naughton  saw  him  was  in 
Buffalo  street  about  a  month  after  that;  she  was  alone; 
defendant  passed  by  her  and  then  came  back  and  said  to 
her  he  thought  he  knew  her.  She  told  him  he  was  mistaken 
in  the  person.  He  told  her  he  had  seen  her  before;  she 
then  said  to  him  she  had  seen  him  in  Clinton  street.  Then 
follows  a  long  statement  of  conversations  and  meetings 
between  her  and  the  defendant,  and  transactions  between 
them  tending  to  show  a  brutal  desire  on  the  part  of  the 
defendant  to  have  carnal  intercourse  with  the  girl,  and  a 
gradual  yielding  on  her  part,  which  resulted  in  his  attempt 
to  consummate  his  design,  but  which  according  to  her 
account  failed  of  success,  in  all  of  which  there  was  no  com- 
pulsion on  his  part,  nothing  but  coaxing  and  persuasion, 
to  which  she  appears  to  have  voluntarily  yielded;  she  was 
during  these  transactions  living  with  her  sister  Mrs.  Quine. 
It  does  not  appear  that  the  defendant  was  ever  at  Mrs. 
Quine's;  all  the  meetings  he  had  with  her  were  in  the 
streets.  His  conduct  shows  an  attempt  to  seduce  her,  and 
the  testimony  of  the  girl  does  not  tend  to  show  that  there 
was  any  taking  of  her  in  the  sense  of  the  statute,  which 
contemplates  some  positive  act  to  get  the  female  away 
from  the  person  having  the  legal  charge  of  her;  nothing 
of  that  kind  appears. 

Second.  There  is  an  entire  absence  of  evidence  tending 
to  show  either  of  the  purposes  mentioned  in  the  act  to 
characterize  the  taking,  if  there  had  been  one.  It  is 
impossible  to  believe  from  the  testimony  of  the  girl,  that 
there  was  a  purpose  of  her  prostitution,  as  that  term  is  to 
be  understood  in  the  statute.  In  Carpenter  agt.  The  Peo- 
ple (8  Barb.  S.  C.  R.  603),  we  had  occasion  to  consider 
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carefully  the  sense  in  which  the  same  word  was  used  in 
a  cognate  statute,  and  we  there  held  that  it  meant  the 
practice  of  a  female  offering  her  body  to  the  indiscriminate 
intercourse  with  men;  the  common  lewdness  of  a  female — 
we  think  the  word  was  used  in  the  same  sense  in  the 
statute  under  which  the  defendant  was  convicted. 

Was  there  a  purpose  of  concubinage?  A  purpose  to  make 
of  her  his  concubine?  Such  an  inference  from  the  girl's 
testimony  it  seems  to  me  is  preposterous.  The  defendant 
was  a  married  man  living  with  his  wife  and  keeping  house 
in  the  city  of  Rochester,  and  the  girl  under  fourteen  years 
of  age,  too  young  and  physically  too  undeveloped,  as  her 
evidence  shows,  to  be  able  to  afford  him  any  of  that  grati- 
fication which  the  presumed  motive  for  such  a  relation 
implies;  and,  when  finally,  he  discovered  this  fact,  in  an 
attempt  to  have  sexual  intercourse  with  her,  and  failed  for 
that  reason,  he  abandoned  his  pursuit,  as  it  does  not 
appear  that  he  met  or  saw  her  afterwards. 

Third  and  last;  was  there  a  purpose  of  marriage  ?  This 
question  is  too  plain  for  argument.  There  is  not  a  syllable 
of  evidence  to  warrant  a  suspicion  of  the  existence  of  such 
a  purpose. 

There  is,  however,  another  fatal  objection  to  the  con- 
viction in  this  case,  and  that  is  that  the  first,  third  and 
fourth  counts  are  entirely  undisposed  of  by  the  verdict. 
This  was  held  by  this  court  in  Baron  agt.  The  People  (1 
Park.  Or.  R.  246),  to  be  an  error  for  which  the  judgment 
should  be  reversed. 

For  each  of  the  foregoing  reasons  the  conviction  should 
be  reversed.  Judgment  reversed. 


BUFFALO,  MARCH,  1868.  135 

The  People  v.  Graham. 


SUPERIOR  COURT  OF  BUFFALO.     March  General  Term,  1868. 
Hasten,  Clinton  and  Verplanck,  Justices. 

THE  PEOPLE  v.  JAMES  GRAHAM. 

Forgery  may  be  committed,  under  the  statute,  as  well  by  making  a  mate- 
rial alteration,  erasure,  insertion  or  addition  to  a  true  instrument, 
although  only  in  a  letter  or  figure,  as  by  the  entire  false  making  of  an 
instrument. 

Where  the  agent  of  a  foreign  insurance  company  called  "  The  Traveler's 
Insurance  Company,"  held  in  his  hands  policies  of  insurance  executed  by 
the  officers  of  the  company,  and  which,  by  the  terms  thereof,  insured  the 
owner  from  date  against  personal  injuries  caused  by  accident,  and  which 
such  agent  was  authorized  to  issue  and  give  validity  to,  by  stamping 
upon  the  face  of  the  policy,  in  a  blank  left  for  that  purpose,  the  words 
"Gen'l  R.  R.  Ticket  office,  J.  Graham,  Buffalo,"  together  with  the  date 
of  the  issue  and  such  agent,  on  the  14th  day  of  November,  1866,  with  the 
intention  to  defraud  such  company,  stamped  on  one  of  the  policies  in  his 
hands  the  words,  "Gen'l  R.  R.  ticket  office,  November  13,  1866,  J.  Gra- 
ham, Buffalo,"  and  delivered  it  to  one  Warner,  for  the  purpose  of  having 
it  enforced  against  said  company  as  having  been  issued  to  one  Hunt,  who 
had  been  killed  on  a  railroad  on  said  13th  day  of  November,  1866,  it  was 
held  that  such  agent  was  guilty  of  forgery. 

Where,  in  an  indictment  for  forgery,  it  was  averred  that  the  instrument 
altered  purported  to  be  the  act  of  another,  to  wit,  of  "  The  Traveler's 
Insurance  Company,  of  Hartford,  Connecticut,"  and  that  the  intent  was 
to  defraud  "  The  Traveler's  Insurance  Company,  of^  Hartford,  Connecti- 
cut, which  was  then  and  there  a  corporation  duly  organized,"  &c.,  with 
no  other  averment  of  the  name  of  the  corporation,  it  was  held  to  be  a 
sufficient  description  of  the  corporation  named  "  The  Traveler's  Insu- 
rance Company,"  and  that  the  other  words,  viz:  "of  Hartford,  Connec- 
ticut," were  to  be  taken  not  to  be  a  part  of  the  corporate  name,  but  only 
a  description  of  the  place  where  the  corporation  was  located. 

THIS  case  came  before  the  general  term,  under  the 
thirty-fifth  section  of  the  act  authorizing  the  Superior 
Court  at  general  term  to  review  upon  the  indictment  and 
a  bill  of  exceptions  the  decisions  of  the  trial  term.  (Laws 
1854,  p.  96;  Laws  1857,  p.  752.)  The  indictment  contained 
four  counts. 

The  first  count  charged  the  prisoner  with  having,  at  the 


136  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Graham. 

city  of  Buffalo,  forged  a  certain  instrument  purporting  to 
be  the  act  of  another,  to  wit,  of  the  Travelers'  Insurance 
Company  of  Hartford,  Connecticut,  which  said  forged 
instrumend  is  in  the  words  and  figures  following,  to  wit: 


TRAVELERS'  INSURANCE  COMPANY, 

OF  HARTFORD,  CONNECTICUT. 

CAPITAL,  $500,000.  ' 

BUFFALO.  JAMES  GRAHAM,  Agent. 

This  ticket  will  be  good  for  three  days,  commencing  at 
12,  noon,  on  day  of  date. 

H.  C.  MARSHALL, 

General  Ticket  Agent. 

GEN'L  R.  R.  TICKET  OFFICE,  Nov.  13,  1866. 

J.  GRAHAM,  Buffalo. 

FORM  3.       $3,000. 
Not  transferable.  Thirty  cents. 

The  Traveler's  Insurance  Company,  of  Hartford,  Conn.,  will  pay  the 
owner  of  this  ticket  fifteen  dollars  per  week,  in  case  of  personal  injury 
causing  total  disability,  for  a  period  not  exceeding  twenty-six  weeks,  or 
the  sum  of  three  thousand  dollars  to  his  legal  representatives,  in  the 
event  of  his  death  from  personal  injury  ensuing  within  three  months  from 
the  happening  thereof,  when  caused  by  accident  to  any  public  convey- 
ance provided  for  the  transportation  of  passengers,  and  by  which  he  may 
be  at  the  time  traveling  in  the  United  States  or  British  North  American 
Possessions,  it  being  understood  that  this  policy  covers  no  description  of 
war  risks. 

J.  G.  BATTERSON,  President. 

RODMEY  DAVIES,  Secretary. 


And  that  the  prisoner  forged  said  instrument  "  with  intent 
to  defraud  the  Traveler's  Insurance  Company,  of  Hart- 
ford, Connecticut,  aforesaid,  which  was  then  and  there  a 
corporation  duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  State  of  Connecticut,"  &c. 

The  third  count  charged  the  prisoner  with  having  uttered 
as  true,  at  the  city  of  Buffalo,  a  certain  false,  forged  and 
counterfeited  instrument,  purporting  to  be  the  act  of  an- 
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other,  to  wit,  of  the  Traveler's  Insurance  Company,  then  and 
there  being  a  corporation  organized  under  the  laws  of  the 
State  of  Connecticut,  which  said  false,  forged  and  counter- 
feited instrument  is  in  the  same  words  and  figures  as  the 
instrument  which  is  in  the  first  count  of  this  indictment 
set  forth,  with  the  intent  then  and  there  to  injure  and 
defraud  the  Traveler's  Insurance  Company  aforesaid,  he, 
the  said  James  Graham,  then  and  there  knowing  the  said 
instrument  to  be  false,  forged  and  counterfeited,"  &c. 

The  second  count  charged  the  prisoner  with  having 
forged  the  said  instrument,  and  the  fourth  count  charged 
the  prisoner  with  having  uttered  the  same  with  intent  to 
defraud  "The  Railway  Passenger's  Assurance  Company." 

Upon  the  trial  it  appeared  that  there  was  at  Hartford, 
in  the  State  of  Connecticut,  a  corporation  created  by  the 
laws  of  said  State,  under  the  name  of  the  Traveler's  Insu^ 
ranee  Company,  for  the  purpose  of  insuring  persons  against 
the  accidental  loss  of  life  or  personal  injury  sustained 
while  traveling  by  public  conveyance;  that  the  prisoner 
was  the  agent  of  said  corporation  at  the  city  of  Buffalo, 
to  issue  policies,  and  for  that  purpose  was  entrusted  with 
policies  in  the  form  of  the  instrument  set  out  in  the 
indictment,  complete  in  every  respect  but  the  date;  that 
when  the  prisoner  issued  policies  he  stamped  upon  the 
face  of  them,  in  a  blank  left  for  that  purpose,  "  Gen'l  E. 
R.  Ticket  office,  J.  Graham,  Buffalo,"  together  with  the 
date  of  their  issue;  that,  on  the  13th  day  of  November, 
1866,  one  Thomas  C.  Hunt,  in  company  with  one  Warner, 
took  passage  at  Buffalo,  on  the  Lake  Shore  railroad,  for 
the  west,  and  in  the  afternoon  of  that  day  an  accident, 
near  Erie,  happened  to  the  train  in  which  they  were  trav- 
eling, by  which  the  said  Hunt  was  killed;  that  on  the  next 
day  (November  14)  the  said  Warner  returned  to  Buffalo 
with  the  corpse  of  said  Hunt;  that  the  prisoner,  conspiring 
with  said  Warner  to  defraud  the  said  Traveler's  Insu- 
rance Company,  stamped  upon  one  of  said  blank  policies, 
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in  his  hands  as  above  stated,  the  words  "Gen'l  R.  R. 
Ticket  office,  Nov.  13,  1866,  J.  Graham,  Buffalo,"  and 
delivered  such  policy  to  said  Warner;  that  such  policy 
was  so  stamped  and  delivered  by  the  prisoner  to  said 
Warner  in  the  city  of  Buffalo,  on  the  14th  day  of  Novem- 
ber, 1866,  after  said  Warner  had  brought  the  corpse  of 
said  Hunt  to  Buffalo,  and  was  dated  back  and  delivered  as 
aforesaid,  that  it  might  be  enforced  against  the  insurance 
company  as  a  policy  which  had  been  duly  issued  to  said 
Hunt  before  his  death,  insuring  him  against  the  accidental 
loss  of  life  while  traveling  by  public  conveyance. 

When  the  prosecution  rested,  and  again  when  the  proofs 
were  closed,  the  prisoner's  counsel  asked  the  court  to 
charge  the  jury  to  find  a  verdict  of  not  guilty  upon  the 
indictment,  upon  the  following  grounds: 

1.  The  prosecution  had  failed  to  prove  that  the  prisoner 
had  committed  the  forgery,  as  charged  in  the  indictment, 
or  any  forgery. 

2.  That  the  prosecution  had  failed  to  prove  that  there 
was   any  such  corporation  as   "The  Traveler's  Insurance 
Company,  of  Hartford,  Connecticut." 

But  the  court  refused  to  charge  as  requested,  and 
instructed  the  jury  that  the  prisoner  was  guilty  of  forgery 
if  he  stamped  the  ticket  on  the  14th  day  of  November, 
1866,  with  the  date  of  the  13th  day  of  November,  1866, 
with  intent  to  injure  and  defraud  the  said  insurance  com- 
pany, and  thereupon  issued  the  same.  To  which  refusals 
to  charge,  and  to  which  charge  and  to  each  of  them,  the 
prisoner  separately  excepted. 

J.  Cook  and  A.  P.  Laning,  for  prisoner. 
Lyman  K.  Bass  (District  Attorney),  for  people. 

By  the  Court,  MASTEN,  J.  The  questions  presented  for 
our  consideration  by  the  prisoner's  exceptions  are: 

First.  Was  the  insertion  by  the  prisoner,  under  the  cir- 
cumstances stated  in  the  bill,  of  the  words  "  Gen'l  ft.  ft. 
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Ticket  office,  Nov.  13,  1866,  J.  Graham,  Buffalo"  into  the 
blank  policy  ticket,  with  intent  to  defraud,  forgery  within 
the  statute? 

Second.  Is  there  a  misnomer  in  the  indictment  of  the 
corporation,  which  it  is  alleged  the  prisoner  intended  to 
defraud? 

1.  The  statute  enacts  that  "every  person  who,  with 
intent  to  injure  or  defraud,  shall  falsely  make,  alter,  forge 
or  counterfeit  any  instrument  or  writing,  being  or  purport- 
ing to  be  the  act  of  another,  by  which  any  pecuniary 
demand  or  obligation  shall  be,  or  shall  purport  to  be 
created,  increased,  discharged  or  diminished,  or  by  which 
any  rights  or  property  whatever  shall  be  or  purport  to  be 
transferred,  conveyed,  discharged,  diminished,  or  in  any 
manner  affected,  shall  be  guilty  of  forgery."  (2  R.  /S.,  673.) 
.  Forgery  may  be  committed  under  this  statute  either  by 
entirely  false  making  an  instrument  described  by  the  stat- 
ute, or  by  making  a  material  alteration,  erasure  or  insertion 
in,  or  addition  to,  a  true  instrument,  although  but  in  a  let- 
ter or  figure,  or  by  misapplying  a  genuine  signature  as  by 
writing  over  it  in  whole  or  in  part  an  instrument  for  which 
it  was  never  intended. 

It  is  said  in  Bacon's  Abridgment  (title  "Forgery"  A), 
that  "the  notion  of  forgery  doth  not  so  much  consist  in 
the  counterfeiting  of  a  man's  hand  and  seal,  which  may 
often  be  done  innocently,  but  in  the  endeavoring  to  give 
appearance  of  truth  to  a  mere  deceit  and  falsity;  and  either 
to  impose  that  upon  the  world  as  the  solemn  act  of  another 
which  he  is  not  privy  to,  or  at  least  to  make  a  man's  own 
act  appear  to  have  been  done  at  a  time  when  it  was  not 
done,  and  by  force  of  such  a  falsity  to  give  it  an  operation 
which  in  truth  and  justice  it  ought  not  to  have." 

The  putting  into  the  policy  ticket  the  words  "Nov.  13, 
1866,"  as  its  date,  was  the  making  of  a  material  addition 
to  the  instrument.  By  the  terms  of  the  instrument  its  date 
is  made  material,  for  it  provides  that  "  This  ticket  will  be 


140  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Graham. 

good  for  three  days,  commencing  at  12,  noon,  on  day  of 
date."  The  day  written  in  the  instrument  as  the  day  of 
its  date  raises  the  presumption,  at  least  as  between  the 
parties  to  it,  that  such  day  is  the  true  date  of  the  instru- 
ment and  of  its  delivery,  and  is  therefore  material. 

It  is  quite  plain  that  the  alteration  of  the  date  of  a  pro- 
missory note  or  of  a  bill  of  exchange,  payable  a  certain 
length  of  time  after  date,  would  be  an  alteration  of  the 
terms  thereof  in  a  material  particular.  It  would  either 
hasten  or  protract  the  day  of  payment.  It  is  well  settled 
that  the  alteration,  malo  animo,  of  the  date  of  such  instru- 
ment is  forgery.  (Master  v.  Miller,  4  T.  R.,  320;  affirmed 
on  error,  2  H.  Black  R.,  140;  Powell  v.  Divett,  15  East 
R.,  29;  Hinfore  v.  Bromley,  6  East  R,,  309;  Chitty  on 
Bills,  204;  U.  S.  Bank  v.  Russell,  3  Teates,  391;  Mller 
v.  Gilleland,  19  Penn.  R.,  119;  Byles  on  Bills,  253;  Rex 
v.  Atkinson,  1  C.  &  P.,  669;  32  E.  C.  L.,  679;  Coke's  3 
Institute,  169.) 

I  am  of  the  opinion  that  the  whole  matter  that  the 
prisoner  stamped  into  the  blank  ticket  was  material  as 
giving  the  appearance  to  the  ticket  of  having  been  regu- 
larly issued,  and  of  being  of  binding  force. 

But  it  is  said  the  prisoner  was  at  the  time  the  agent  of 
the  insurance  company,  and  that  his  offense  was  at  most  a 
fraudulent  use  of  a  contract  fully  executed  and  entrusted 
to  him.  His  agency  was  to  effect  insurance  on  living  per- 
sons against  accidental  loss  of  life  or  personal  injury 
while  traveling  by  public  conveyance,  and  to  that  end  to 
fill  up  the  blank  policy  tickets  entrusted  to  him.  He  had 
no  authority  to  do  what  the  jury  have  found  he  did  do. 
He  acted  mala  fide,  and  beyond  what  he  knew  to  be  the 
scope  of  his  authority.  With  intent  to  defraud  his  prin- 
cipal he  stamped  the  policy  ticket  with  a  false  date,  and 
issued  it,  that  it  might  be  enforced  as  a  policy  upon  a  per- 
son who  he  knew  had  been  accidentally  killed  while  trav- 
eling by  public  conveyance. 
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The  case  of  R.  v.  Wilson  (2  Carr  <&  Kirwan  [61  E.  C. 
Z-.],  527),  decided  in  1847,  was  this:  Mr.  Nicholl  gave  to 
the  prisoner,  who  was  his  clerk,  a  blank  check  on  his 
bankers,  with  directions  to  ascertain  the  amount  and 
expenses  thereon  of  a  certain  bill  for  which  Mr.  Nicholl 
was  bound;  to  fill  up  the  check  with  that  amount,  get  the 
money  from  the  bank  and  take  up  the  bill.  The  amount 
of  the  bill  and  expenses  thereon  was  £156.  The  prisoner 
filled  up  the  check  for  £250,  obtained  that  amount  there- 
on from  the  bank,  and  retained  it  for  salary,  which  he 
claimed  to  be  due  to  him  from  his  employer,  and  imme- 
diately gave  notice  by  letter  to  his  employer  of  what  he 
had  done.  The  prisoner  was  convicted  of  forgery.  The 
fifteen  judges  sustained  the  conviction,  and  held  that  it 
was  clearly  .forgery,  even  if  the  prisoner  believed  that 
,£250  were  due  to  him,  or  even  if  it  were  really  due  to 
him. 

In  R.  v.  Hart  (7  Carr  &  P.  [32  E.  C.  L.],  672),  decided 
in  1836,  it  was  held  that  if  a  person  having  the  blank 
acceptance  of  another,  be  authorized  to  write  on  it  a  bill 
of  exchange  for  a  certain  limited  amount,  and  write  on  it 
a  bill  of  exchange  for  a  larger  amount,  with  intent  to 
defraud,  it  is  forgery. 

In  R.  v.  Bateman  (I  Cox's  Criminal  Cases,  186),  it  was 
ruled  that  if  a  person  to  whom  a  blank  check  is  delivered 
fill  it  up  with  a  different  amount,  or  for  a  different  purpose 
than  that  which  his  authority  warranted,  or  if,  after  the 
authority  is  at  an  end,  he  fill  it  up  with  any  amount,  with 
intent  to  defraud,  it  is  clearly  forgery.  (Vanduzer  v.  Howe, 
21  N.  Y.  R.,  531.) 

2.  Misnomer.  "The  name  of  incorporation,"  says  Sir 
EDWARD  COKE,  "is  a  proper  name,  or  name  of  baptism; 
and,  therefore,  when  a  private  founder  gives  his  college  or 
hospital  a  name,  he  does  it  only  as  a  god-father,  and  by 
that  same  name  the  King  baptizes  the  corporation." 

It  is  said  in  Angel  &  Ames  on  Corporations  (page  77), 
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upon  authority,  that  though  the  name  of  a  corporate  body 
is  compared  to  the  Christian  name  of  a  natural  person,  yet 
the  comparison  is  not  in  all  respects  perfectly  correct.  A 
Christian  name  consists  in  general  but  of  a  single  word  in 
which  the  alteration  or  omission  of  a  single  letter  may 
make  a  material  alteration  in  the  name. 

The  name  of  a  corporation  frequently  consists  of  seve- 
ral descriptive  words,  and  the  transposition  of  them,  or  an 
interpolation  or  omission  of  some  of  them  may  make  no 
essential  difference  in  their  sense. 

The  first  count  of  the  indictment  does  not  aver  the  cor- 
porate name  of  the  insurance  company  to  be  "The  Trav- 
eler's Insurance  Company,  of  Hartford,  Connecticut."  It 
avers  that  the  instrument  purported  to  be  the  act  of  an- 
other, to  wit:  of  "The  Traveler's  Insurance  Company,  of 
Hartford,  Connecticut,"  and  that  the  intent  was  to  defraud 
"The  Traveler's  Insurance  Company,  of  Hartford,  Connec- 
ticut, which  was  then  and  there  a  corporation  duly  organ- 
ized," &c. 

It  describes  the  artificial  person  whose  act  it  purported 
to  be,  and  whom  it  was  intended  to  defraud  by  its  corpo- 
rate name,  with  the  addition  of  the  place  in  which  it  is 
created.  To  describe  a  natural  person  by  his  full  name, 
with  the  addition  of  his  place  of  residence,  would  certainly 
be  unobjectionable. 

To  aver  that  the  instrument  purported  to  be  the  act  of 
and  was  made  with  the  intent  to  defraud  John  Doe,  of 
Hartford,  Connecticut,  would  lead  to  no  embarrassment, 
or  be  the  ground  of  any  reasonable  objection.  I  am  unable 
to  see  any  reasonable  ground  of  objection  to  thus  describing 
an  artificial  person. 

I  am  of  the  opinion  that  none  of  the  exceptions  are 
well  taken. 

I  have  thus  far  considered  the  case  under  the  first  count. 

In  the  third  count,  which  charges  the  prisoner  with 
having  uttered,  &c.,  the  corporation  is  described  by  its 
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corporate  name,  without  the  addition  of  the  name  of  the 
place  at  which  it  is  created.  It  is  not  claimed  that  there 
is  a  misnomer  of  the  corporation  in  that  count.  I  think 
the  delivery  of  the  policy  tickets  by  the  prisoner  to  War- 
ner, at  the  city  of  Buffalo,  was  an  uttering  at  that  place 
within  the  statute.  It  does  not  appear  that  it  was  objected 
upon  the  trial  that  it  was  not. 

But  I  do  not  deem  it  necessary  to  decide  whether  the 
delivery  to  Warner,  at  Buffalo,  was  an  uttering,  for  I  am 
clearly  of  the  opinion  that  the  conviction  must  be  sus- 
tained if  the  first  count  were  the  only  count  in  the  indict- 
ment. Conviction  affirmed. 


SUPREME    COURT.     Broome    G-eneral    Term,    November,    1865. 
Balcom,  Parker  and  Mason,  Justices. 

THE  PEOPLE  v.  HENRY  GARDINER. 

A  bill  of  exceptions  in  a  criminal  case  brings  up  for  review  no  questions 
except  those  which  arise  on  the  trial  of  an  indictment.  It  is  not  avail- 
able to  review  a  decision  made  on  demurrer  to  a  plea  to  the  jurisdiction 
of  the  court. 

A  court  of  Oyer  and  Terminer  has  jurisdiction  to  try  all  cases  of  murder 
committed  within  the  county.  A  murder  committed  by  a  soldier  in  the 
military  service  of  the  United  States,  in  time  of  war,  insurrection  or 
rebellion,  forms  no  exception. 

The  act  of  Congress  of  March  3,  1863,  which  declares  that  certain  offenses, 
including  murder,  committed  in  time  of  war,  insurrection  or  rebellion, 
by  persons  who  are  in  the  military  service  of  the  United  States,  and  sub- 
ject to  the  articles  of  war,  shall  be  punishable  by  the  sentence  of  a  gene- 
ral court  martial  or  military  commission,  is  constitutional  and  valid ;  but 
the  jurisdiction  thus  conferred  is  not  exclusive  and  does  not  divest  the 
State  courts  of  concurrent  jurisdiction  in  similar  cases. 

Where,  to  an  indictment  for  murder  pending  in  the  court  of  Oyer  and  Ter- 
miner of  the  county  of  Chemung,  the  defendant  interposed  a  plea  to  the 
jurisdiction,  alleging  that  at  the  time  the  offense  charged  was  alleged  to 
have  been  committed  he  was  a  soldier  in  the  military  service  of  the  Uni- 
ted States,  during  war,  insurrection  and  rebellion,  and  subject  to  the 
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articles  of  war,  and  that  the  place  where  the  offense  was  alleged  to  have 
been  committed  was  in  the  "Western  Military  District  of  the  State  of  New 
York,  which  was  occupied  by  the  United  States  military  forces  with  whom 
the  defendant  was  in  actual  military  service,  and  that  a  general  court- 
martial  was  in  session  in  said  district,  and  the  district  attorney  demurred 
to  such  plea,  the  court  of  Oyer  and  Terminer  held  the  demurrer  to  be 
well  taken,  and  the  decision  was  approved  by  the  Supreme  Court. 
Form  of  a  plea  to  the  jurisdiction,  setting  up  facts  to  bring  the  case  within 
the  3d  section  of  the  act  of  Congress  of  March  3,  1863,  providing  for  the 
trial  of  offenses  by  courts  martial  and  military  commission;  of  a  demurrer 
to  such  plea,  and  of  a  certiorari  to  remove  the  decision  on  the  demurrer 
to  the  Supreme  Court. 

This  case  was  brought  before  this  court  from  the  Oyer 
and  Terminer  of  Chemung  county  by  a  writ  of  certiorari, 
in  the  following  form: 

The  People  of  the  State  of  New  York: 

To  the  court  of  Oyer  and  Terminer,  in  and  for  the 
county  of  Chemung: 

We,  having  been  informed  that  Henry  Gardiner,  a 
soldier  in  the  service  of  the  United  States  Government, 
was  lately  in  said  court  arraigned  for  the  crime  of  murder, 
upon  an  indictment  therein  before  found  against  the  said 
Henry  Gardiner,  and  that,  upon  the  said  arraignment,  the 
said  Henry  Gardiner  interposed  a  special  plea  to  the  juris- 
diction of  the  court,  over  the  person  of  the  said  Henry 
Gardiner,  and  that  upon  the  decision  of  the  said  court, 
overruling  said  plea,  and  in  sustaining  a  demurrer  thereto, 
exceptions  to  certain  decisions  of  said  court  were  made  by 
the  said  Henry  Gardiner,  and  a  bill  of  said  exceptions  has 
been  settled  by  the  persons  composing  said  court,  and  that 
the  indictment,  plea  and  demurrer  thereto,  and  stipula- 
tions constituting  said  bill  of  exceptions,  being  filed  with 
the  clerk  of  said  court,  and  great  doubt  being  entertained 
as  to  the  validity  of  the  ruling  of  said  court  thereon,  and 
we,  being  willing,  for  certain  reasons,  that  the  said  indict- 
ment, plea  and  demurrer,  and  stipulations  constituting 
said  bill  of  exceptions,  and  all  other  proceedings  thereon, 
remaining  in  the  said  court,  should  be  certified  by  the  said 
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court  to,  and  removed  into  our  Supreme  Court,  do  hereby 
command  you  that  you  do  certify  and  return,  without 
delay,  said  bill  of  exceptions,  constituted  as  aforesaid,  and 
all  other  proceedings  thereon,  into  our  Supreme  Court,  so 
that  the  said  Supreme  Court  may  act  thereon,  as  of  right 
and  according  to  law  ought  to  be  done. 

Witness,  John  M.  Parker,  Esquire,  one  of  the  Justices 

of  the  Supreme  Court,  at  the  court-house,  in  the 
[L.  s.]     city  of  Elmira,  in  and  for  the  county  of  Chemung, 

on  this  fifteenth  day  of  September,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  sixty-five. 

S.  C.  TABER,  Deputy  Clerk. 
SMITH,  ROBERTSON  &  FASSETT, 

Attorneys  for  Henry  Gardiner 

(INDORSED.) 

"  The  within  writ  of  certiorari  allowed. 

J.  M.  PARKER, 

Justice  Supreme  Court." 

The  return  to  this  writ  showed  that  an  indictment 
against  Henry  Gardiner,  for  the  murder  of  Amasa  Mulock, 
on  the  29th  December,  1864,  had  been  found  in  the  Che- 
mung County  Sessions,  and  sent  to  the  Chemung  County 
Oyer  and  Terminer  for  trial. 

To  such  indictment  the  defendant  interposed  the  follow- 
ing plea  to  the  jurisdiction: 

CHEMUNG  OYER  AND  TERMINER. 


Henry  Gardiner 

ads. 
The  People. 


The  said  Henry  Gardiner  named  in  the  indictment  now 
produced,  and  upon  the  files  of  the  court,  after  having 
heard  the  same  read,  says  that  this  court  ought  not  to  take 
cognizance  of  the  murder  and  offenses  in  said  indictment 
charged;  because  (protesting  that  he  is  not  guilty  of  the 
same)  he  says  that  at  the  time  the  offenses  charged  are 
alleged  to  have  been  committed,  he  was  a  soldier  in  the 
military  service  of  the  United  States,  during  war,  insur 
PAE.-VOL.  VI.  10 
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rection  and  rebellion,  and  subject  to  the  articles  of  war; 
and  the  place  where  such  offenses  are  alleged  to  have  been 
committed  was  within  the  Western  Military  District  of 
the  State  of  New  York,  which  was  occupied  by  the  United 
States  military  forces,  with  whom  this  defendant  was  in 
actual  military  service,  and  a  general  court  martial  was  at 
the  same  time,  and  now  is,  in  session  in  said  district,  to 
wit:  at  the  city  of  Elmira,  in  the  said  county  of  Chemung, 
and  said  military  district  was  under  the  command  of  Brevet 
Brigadier  General  A.  S.  Diven,  and  is  now  under  command 
of  Brevet  Major  General  J.  C.  Kobinson,  both  of  the  Uni- 
ted States  army.  Wherefore  this  defendant  says  the 
offenses  in  said  indictment  charged  are  triable  in  the  mili- 
tary courts,  which  have  sole  and  exclusive  jurisdiction, 
and  not  elsewhere.  And  this  the  said  Henry  Gardiner  is 
ready  to  verify.  Wherefore  he  prays  judgment  that  the 
court  will  or  ought  not  to  take  cognizance  of  the  indict- 
ment aforesaid,  and  the  offenses  therein  charged,  and  prays 

that  he  may  be  dismissed  and  discharged. 

his 
HENRY  M  GARDINER. 

mark. 
In  the  same  case: 

Henry  Gardiner,  defendant,  being  sworn,  deposes  that 
the  facts  stated  in  the  foregoing  plea  are  true. 

his 
HENRY  M  GARDINER. 

mark. 

Subscribed  and  sworn  before  me  ? 
this  llth  September,  1865.      $ 

S-  C.  TABEE,  Notary  Public. 

The  following  stipulation  accompanied  the  plea,  and  was 
made  part  of  the  record: 

CHEMUNG  OYER  AND  TERMINER. 


The  People 

v. 
Henry  Gardiner. 


On  the  argument  of  the  demurrer  to  the  plea  to  the 
jurisdiction  in  this  case,  and  upon  any  writ  of  error  or 


BROOME,  NOVEMBER,  1865.  147 

The  People  ».  Gardiner. 

certiorari  in  this  case  from  the  decision  on  such  plea,  it 
shall  be  admitted  that  Amasa  Mulock,  charged  in  this 
indictment  to  have  been  murdered  by  the  prisoner,  was  a 
citizen  of  Chemung  county,  and  was  not  in  the  military 
service  of  the  United  States,  and  that  the  alleged  offenses 
in  the  indictment  charged,  are  charged  in  the  indictment 
to  have  been  committed  and  were  in  fact  committed,  if 
committed  at  all,  outside  of  any  military  post  or  camp. 
That  the  court  shall  take  judicial  notice  of  the  character 
and  extent  of  the  war,  as  if  annexed  in  the  plea.  And 
the  principal  duties  of  defendant's  regiment  at  the  time  in 
question  were  in  guarding  a  rebel  prison  camp  at  the  mili- 
tary post  at  Elmira,  but  they  did  other  miscellaneous 
duties  occasionally,  and  were  liable  to  be  ordered  to  any 
point  by  the  military  authorities.  And  upon  a  warrant 
being  issued  by  the  civil  authorities  for  the  apprehension 
of  the  prisoner  upon  this  charge  in  question,  his  arrest  was 
allowed  without  objection,  by  Capt.  Smith,  then  com- 
manding the  regiment;  the  military  authorities  having 
taken  no  steps  for  his  apprehension  or  punishment;  the 
military  authorities  not  knowing  until  that  time  that  the 
prisoner  was  charged  with  or  suspected  of  the  crimes  in 
the  indictment  charged.  And  since  the  alleged  offense  the 
prisoner's  regiment  has  been  ordered  to  Virginia,  where 
it  now  is. 

The  foregoing  stipulation,  and  the  matters  therein  admit- 
ted and  conceded  for  all  purposes  of  this  plea,  are  to  be 
regarded  as  part  of  the  plea  of  the  defendant  hereto 
annexed,  to  the  jurisdiction  of  the  Court  of  Oyer  and 
Terminer  to  try  said  defendant  upon  said  indictment. 

his 
HENRY  M  GARDINER. 

mark. 
Witness— S.  C.  TABBE. 

The  district  attorney  of  Chemung  county,  in  behalf  of 
the  prosecution,  put  in  the  following  demurrer: 
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CHEMUNG  OTER  AND  TERMINER. 

The  People  of  the  State  of  New  York   ) 

».  >- 

Henry  Gardiner.  \ 

John  Murdock,  district  attorney  for  said  county,  in 
behalf  of  said  people,  as  to  the  plea  of  said  defendant  to 
the  jurisdiction  of  this  court  as  pleaded  by  him,  says  that 
the  matters  therein  contained  in  manner  and  form  as  there- 
in pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar 
or  preclude  the  prosecution  and  trial  of  said  defendant  in 
the  said  Court  of  Oyer  and  Terminer  upon  the  indictment 
against  said  defendant  for  murder,  and  said  district  attor- 
ney demurs  to  the  same;  and  further,  that  said  plea  of 
defendant  fails  to  set  forth  any  matters  whereby  the  said 
court  is  deprived  of  jurisdiction  of  the  defendant.  That 
the  military  courts  mentioned  in  said  complaint  have  not 
exclusive  jurisdiction  to  try  said  defendant  for  the  offense 
charged  in  said  indictment.  That  the  said  people  are  not 
bound  to  answer  the  said  plea  of  the  defendant.  Where- 
fore, for  want  of  a  sufficient  plea  in  his  behalf,  he,  the 
said  district  attorney,  in  behalf  of  the  said  people,  prays 
judgment,  and  that  the  said  Henry  Gardiner  may  be  con- 
victed of  the  premises  in  the  said  indictment  specified. 

JOHN  MURDOCK, 
District  Attorney  for  Chemung  County. 

And  after  argument  by  counsel,  the  Court  of  Oyer  and 
Terminer  decided  that  the  demurrer  was  well  taken,  and 
that  the  plea  to  the  jurisdiction  of  the  court  was  not  sus- 
tained; to  which  decision  the  prisoner  excepted;  and  the 
prisoner's  counsel  thereupon  moved  for  time  to  prepare  a 
bill  of  exceptions  or  writ  of  error  or  certiorari  to  the 
general  term,  whereupon  the  court  ordered  that  the  trial 
of  the  indictment  go  over  to  the  next  Court  of  Oyer  and 
Terminer,  to  be  held  in  Chemung  county,  in  order  that 
the  writ  of  error  or  certiorari  might  be  presented  at  the 
general  term,  and  its  decision  obtained  thereon. 
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The  following  certificate  was  appended  to  the  return: 

"The  within  bill  of  exceptions  containing  indictment, 
plea,  demurrer  and  stipulation,  and  the  entries  of  the  clerk 
in  said  cause,  is  hereby  settled  and  certified  by  us. 

J.  M.  PARKER,  [L.  s.] 

Justice  of  Supreme  Court. 
JESSE  EOSECRANCE,   [L.  s.] 
JOHN  A.  McKEY,  [i.  s.] 

Justices  of  Sessions." 

H.  B.  Smith,  for  the  defendant. 

E.  F.  Babcock  (District  Attorney),  for  the  people. 

By  the  Court,  MASON,  J.  This  court  has  no  jurisdiction 
to  review  the  question  here  raised  on  this  bill  of  excep- 
tions. Bills  of  exceptions,  by  which  questions  of  law  made 
and  decided  on  criminal  trials  may  be  brought  up  and 
reviewed  in  a  higher  court,  were  unknown  to  the  common 
law;  and  although  allowed  by  our  statutes,  yet  the  statute 
limits  the  right  to  exceptions  taken  on  the  trial  of  the 
main  issue,  and  does  not  reach  such  questions  as  are  raised 
by  this  plea  on  the  preliminary  question  of  jurisdiction. 
The  words  of  the  statute  are:  "  On  the  trial  of  any  indict- 
ment, exceptions  to  any  decisions  of  the  court  may  be  made 
by  the  defendant,  in  the  same  cases  and  manner  as  pro- 
vided by  law  in  civil  cases."  (2  R.  /S.,  736,  §  21.)  A  trial 
of  this  plea  to  the  jurisdiction,  is  not  a  trial  of  the  indict- 
ment, but  is  preliminary  thereto,  and  to  ascertain  and 
determine  whether  the  court  has  jurisdiction  to  try  the 
defendant  upon  the  indictment.  The  case  of  Freeman  v. 
The  People  (4  Denio  M.,  10)  decides  this  question. 

But  assuming  that  the  argument  of  the  people's  demur- 
rer to  the  defendant's  plea  to  the  jurisdiction  of  the  court 
to  try  this  prisoner  for  the  offense  charged  in  the  indict- 
ment, is  the  trial  of  the  indictment  (which  is  much  easier 
assumed  than  maintained),  then  the  question  arises:  Has 
the  court  of  Oyer  and  Terminer  jurisdiction  to  try  this 
defendant  for  this  alleged  murder  ?  Murder  is  one  of  the 
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highest  crimes  known  to  the  common  law,  and  the  court 
of  Oyer  and  Terminer  of  this  State  had  general  jurisdic- 
tion of  the  offense  long  before  the  adoption  of  the  Consti- 
tution of  the  United  States;  and  their  jurisdiction  to  try 
such  offenses  has  never  hitherto  been  questioned  where 
the  offense  was  committed  within  the  jurisdiction  of  the 
State  and  against  the  laws  of  the  State.  This  murder  is 
alleged  to  have  been  committed  in  the  county  of  Chemung, 
in  which  the  prisoner  is  charged  to  have  murdered  a  citi- 
zen of  the  State,  and  the  indictment  is  preferred  against 
him  by  the  grand  jury  of  the  county  of  Chemung,  charging 
him  with  this  offense,  against  the  laws  of  the  State. 

The  defendant's  plea  to  the  jurisdiction  of  the  court  is 
predicated  on  the  twentieth  section  of  the  act  of  Congress 
of  March  3d,  1863  (U.  8.  Statutes  at  Large,  p.  737,  vol. 
12),  which  declares  "that  in  time  of  war,  insurrection  or 
rebellion,  murder,  assault  and  battery  with  intent  to  kill, 
manslaughter,  mayhem,  wounding  by  shooting  with  intent 
to  commit  murder,  robbery,  arson,  burglary,  rape,  assault 
and  battery  with  intent  to  commit  rape,  and  larceny,  shall 
be  punishable  by  the  sentence  of  a  general  court  martial  or 
military  commission,  when  committed  by  persons  who  are  in 
the  military  service  of  the  United  States,  and  subject  to  the 
articles  of  war;  and  the  punishment  for  such  offence  shall 
never  be  less  than  those  inflicted  by  the  laws  of  the  State, 
or  territory,  or  district,  in  which  they  may  have  been  com- 
mitted." The  plea  sets  up  that  the  defendant  was  a  sol- 
dier in  the  military  service  during  war,  insurrection  and 
rebellion,  and  subject  to  the  articles  of  war  at  the  time  the 
said  offense  is  alleged  to  have  been  committed;  and  that 
he  is  only  amenable  to  military  commission  or  general 
court  martial,  which  have  sole  and  exclusive  Jurisdiction 
of  the  offense. 

The  first  question  to  be  considered  is,  whether  this  act 
of  Congress  is  a  constitutional  and  valid  act.  The  thir- 
teenth subdivision  of  section  eighth  of  the  Constitution 
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declares  that  Congress  shall  have  power  "  to  make  rules  for 
the  government  and  regulation  of  the  land  and  naval  forces;  " 
and  the  fifth  article  of  the  amendment  of  the  Constitution 
declares  that  no  person  shall  be  held  to  answer  for  a  capi- 
tal or  otherwise  infamous  crime  unless  on  a  presentment 
or  indictment  of  a  grand  jury,  "  except  in  cases  arising  in 
the  land  and  naval  forces,  or  in  the  militia,  when  in  actual 
service  in  time  of  war  or  public  danger"  There  can  be  no 
doubt,  I  think,  that  in  time  of  war  or  public  danger  Con- 
gress has  the  power  to  provide  for  the  government  of  the 
land  and  naval  forces  of  the  United  States,  and  to  declare 
what  shall  be  military  offenses,  when  committed  by  those 
in  the  military  service  of  the  government,  and  to  provide 
for  their  punishment  by  military  commission  or  general 
court  martial.  This  power  seems  to  be  clearly  contained  in 
sub-section  thirteen  of  section  eight,  and  in  the  fifth  article 
of  the  amendments  referred  to;  and  the  executive  branch 
of  the  government  have  certainly  decided  in  the  case  of 
Reuben  Staal,  convicted  by  military  court  martial  in  the 
State  of  Ohio,  that  this  act  of  Congress  is  valid.  On  the 
advice  of  Judge  Advocate  HOLT,  I  fully  concur  in  the  result 
of  this  opinion  of  Judge  HOLT,  holding  this  act  constitu- 
tional. 

The  next  and  more  important  question  is,  whether  this 
act  of  Congress,  conferring  this  jurisdiction  upon  the  mili- 
tary courts  martial,  is  exclusive,  and  divests  the  State 
courts  of  jurisdiction  in  similar  cases.  This  depends  upon 
the  question  whether  this  act  of  Congress  supersedes  and 
nullifies  the  State  statutes  and  the  common  law,  so  far  as 
it  applies  to  the  crime  of  murder  committed  by  soldiers  in 
the  military  service  of  the  United  States.  If  it  be  con- 
ceded that  Congress  has  exclusive  jurisdiction  or  control 
over  this  subject,  it  does  not  follow  that  the  jurisdiction 
of  the  State  courts  are  excluded,  unless  by  the  act  in  ques- 
tion they  have  assumed  to  exclude  the  jurisdiction  of  the 
State  courts  by  the  clear  language  of  the  act  itself.  There 
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is  no  reference  to  the  State  courts  in  the  act,  and  nothing 
said  in  reference  to  them.  The  act  simply  says  such 
offenses  shall  be  punishable  by  general  court  martial  or 
military  commission,  which  means  nothing  more  than  they 
may  bo  punishable  by  general  court  martial  or  military 
commission. 

All  that  is  meant  by  the  act  is  to  confer  jurisdiction 
upon  those  military  courts  to  try  such  offenses,  and  to 
declare  them  military  offenses.  It  merely  creates  those 
cases  enumerated  in  the  act  into  military  offenses,  and  pro- 
vides for  their  punishment  by  military  courts.  It  was 
never  intended  to  abolish  the  crime  of  murder  at  common 
law,  or  as  defined  by  State  statutes.  On  the  contrary,  the 
act  itself  seems  to  contemplate  the  existence  and  continu- 
ance of  the  State  laws,  for  the  act  of  Congress  itself  pro- 
vides that  the  punishment  to  be  imposed  by  such  military 
courts  for  such  offenses  shall  not  be  less  than  those  inflicted 
by  the  laws  of  the  State,  territory  or  district  in  which  they 
have  been  committed;  and  as  the  act  of  Congress  does  not 
define  the  punishment,  but  refers  to  the  State  laws  for 
the  prescribed  punishment,  I  think  it  is  very  clear  that  it 
was  never  intended  by  this  act  to  supersede  or  nullify  the 
State  laws;  and  this  should  not  be  inferred  or  intended 
except  upon  the  most  clear  and  explicit  language.  It  was 
held  by  the  court  of  dernier  resort  in  this  State,  in  the 
case  of  The  People  v.  Enoch  (13  Wend,  ft.,  159),  that  our 
statutes  defining  murder  and  homicide  did  not  supersede 
or  abolish  the  common  law  crime  of  murder,  and  that  not- 
withstanding the  change  created  by  those  statutes,  an 
indictment  at  common  law  for  murder  would  lie.  The  act 
of  Congress  not  having  superseded  our  State  laws  upon 
the  subject  of  murder,  this  indictment  is  well  found  by 
alleging  this  murder  to  be  against  the  peace  "  of  the  people 
of  the  State  of  New  York,  their  laws  and  dignity;  "  and 
there  can  be  no  doubt,  I  think,  as  to  the  jurisdiction  of  the 
court  of  Oyer  and  Terminer  to  try  the  prisoner  for  this 
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offense.  It  is  only  necessary  to  advert  to  some  few  princi- 
ples which  have  been  adjudged  by  the  courts  of  this  State, 
and  sanctioned  by  the  Federal  courts  themselves,  to  settle 
this  matter.  It  was  held  by  the  Court  of  Errors  of  this 
State,  in  Delafield  v.  The  State  of  Illinois  (2  Hill  R.,  160), 
that  the  Constitution  of  the  United  States  has  not,  by  its 
own  force,  divested  the  State  courts  of  any  of  their  former 
jurisdiction,  and  that  a  mere  grant  of  jurisdiction  to  a 
particular  court  without  words  of  exclusion  as  to  other 
courts  previous^  possessing  the  like  powers,  will  only 
have  the  effect  of  constituting  the  former  a  court  of  con- 
current jurisdiction  with  the  latter  also.  (26  Wend.  R., 
192.)  The  same  principle  is  affirmed  by  the  Court  of 
Appeals  of  this  State  in  the  case  of  Teal  v.  Felton  (1 
Comst.  R.,  539),  where  the  case  of  Delafield  v.  The  State  of 
Illinois  is  commented  upon  and  affirmed;  and  the  case 
of  Teal  v.  Felton  was  affirmed  by  the  Supreme  Court  of 
the  United  States  in  12  How.  R.,  284,  and  for  the  reasons 
assigned  by  Judge  WEIGHT  in  our  State  court.  Chancellor 
KENT,  in  his  Commentaries,  in  discussing  this  matter,  says 
that,  without  an  express  provision  to  the  contrary,  the 
State  courts  will  retain  a  concurrent  jurisdiction  in  all 
cases  where  they  had  jurisdiction  originally  over  the  sub- 
ject matter.  (1  Kent's  Com.,  400,  marg.  page;  p.  444,  9th 
ed.)  There  are  many  crimes  made  punishable  by  the  laws 
of  the  United  States  which  are  also  made  punishable  by 
the  laws  of  the  State.  In  such  cases  it  has  been  held  that 
the  State  courts  have  jurisdiction  of  the  crime.  (8  Metcalf 
R.,  313;  9  Ohio  R.,  133;  2  Comst.  R.  S.  C.,  77;  Curt. 
Com.  on  the  Const.,  §  133.)  And  there  is  another  class 
of  cases,  embracing  crimes  punishable  at  common  law,  in 
which  the  State  courts  had  jurisdiction  before  the  adop- 
tion of  the  Federal  Constitution,  although  such  crimes 
are  brought  under  the  cognizance  of  the  Federal  courts  by 
the  Constitution  of  the  United  States  and  the  legislation 
of  Congress.  The  jurisdiction  of  the  State  courts  still  con- 
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tinues,  unless  such  jurisdiction  is  made  exclusive  in  the 
Federal  courts  by  the  Constitution  or  by  the  acts  of  Con- 
gress. (3  Park.  Or.  R.,  372,  373;  8  Metcalf  JR.,  313;  12 
How.  U.  S.  R.,  284;  Curt.  Com.  on  Const.,  §  121;  7  Conn. 
R.,  244,  248;  1  Wheat.  R.,  337;  1  Kent's  Com.,  402;  marg. 
p.  402;  p.  447,  $th  ed.) 

The  counsel  for  the  prisoner  relies  upon  the  eleventh 
section  of  the  judiciary  act  of  the  United  States,  passed 
September  24, 1789,  which  provides  that  the  circuit  courts 
of  the  United  States  shall  have  exclusive  jurisdiction  of  all 
crimes  and  offenses  cognizable  under  the  authority  of  the 
United  States,  except  where  this  act  otherwise  provides, 
or  the  laws  of  the  United  States  shall  otherwise  direct. 

Chancellor  KENT,  in  considering  this  eleventh  section 
of  the  judiciary  act,  says,  the  judiciary  act  in  no  instance 
excluded  the  previously  existing  jurisdiction  of  the  State 
courts,  except  in  a  few  specified  cases  of  a  national  nature; 
and  he  adds,  but  their  jurisdiction  was  excluded  in  all 
criminal  cases  with  respect  to  offenses  arising  under  the 
acts  of  Congress.  In  such  cases,  the  Federal  jurisdiction 
was  necessarily  exclusive;  but  he  adds,  it  was  not  so  as  to 
pre-existing  matters  within  the  jurisdiction  of  the  State 
courts.  (1  KenCs  Com.,  402,  marg.  p.]  page  447,  9th  ed. 
See  also,  7  Conn.  R.  248;  1  Wheat.  R.,  337;  5  U.  8.  Cond. 
R.,  562.)  It  is  proper  to  remark  in  this  connection  that 
the  prisoner  is  indicted  under  the  State  statutes  or  laws, 
and  for  an  offense  committed  against  the  State,  and  there- 
fore the  judiciary  act  has  nothing  to  do  with  the  question. 
It  seems  to  follow  that  the  jurisdiction  of  the  State  courts 
is  not  affected  by  this  act  of  Congress,  and  that  this  alleged 
crime  of  murder  against  the  prisoner  may  be  tried  in  the 
court  of  Oyer  and  Terminer;  and  I  am  really  not  able  to 
see  how  the  question  of  the  jurisdiction  of  the  State  courts 
can  be  seriously  doubted.  The  crime  is  alleged  to  have 
been  committed  against  the  State,  and  not  against  the 
United  States;  and  when  the  prisoner  is  indicted  in  the 
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State  court,  the  military  officers  having  jurisdiction  in 
the  premises  voluntarily  surrendered  the  prisoner  to  the 
State  authorities  for  punishment,  according  to  the  direc- 
tions of  the  articles  of  war;  and  I  think  his  plea  to  the 
jurisdiction  of  the  State  court  was  properly  overruled. 
But  as  there  was  no  judgment  given  against  the  prisoner,  and 
no  record  brought  up  which  we  can  review,  I  advise  that 
the  writ  of  certiorari  be  superseded  and  the  case  remitted 
to  the  Oyer  and  Terminer,  and  the  prisoner  be  required  to 
plead  to  the  indictment. 

Certiorari  superseded  and  case  remanded. 


SUPREME   COURT.     Broome    General    Term.     November,  1866. 
Parker,  Mason,  Balcom  and  Boardman,  Justices. 

HENRY    GARDINER,    Plaintiff  in  Error  v.   THE   PEOPLE, 
Defendants  in  Error. 

A  judgment  against  a  prisoner  will  not  be  reversed  for  a  technical  error 
which  did  not  affect  the  merits  of  the  case  to  his  prejudice ;  but  if  any 
error  was  committed  on  the  trial  which  materially  affected  the  case  to  his 
prejudice,  it  is  the  duty  of  the  court  to  grant  a  new  trial,  though  there 
is  no  doubt  of  the  prisoner's  guilt  upon  the  evidence  in  the  case. 

To  an  indictment  for  murder,  the  defendant  pleaded  specially  in  bar  to  the 
jurisdiction  of  the  court  of  Oyer  and  Terminer  to  try  him,  and  on  demurrer 
to  the  plea  by  the  district  attorney,  judgment  was  given  for  the  prosecu- 
tion, and  the  defendant  was  ordered  to  plead  over  to  the  indictment.  He 
afterwards  pleaded  to  a  new  indictment  found  for  the  same  offense  (a  nolle 
prosequi  having  been  entered  on  the  first  indictment),  "  onco  in  jeopardy," 
and  claimed  that  the  judgment  on  the  plea  to  the  jurisdiction  was  a  bar 
to  any  further  prosecution  for  the  offense.  On  demurrer  to  the  plea,  it 
was  adjudged  bad.  A  decision  on  a  plea  to  the  jurisdiction  is  not  a  trial 
on  the  merits,  and  does  not  place  the  defendant  in  jeopardy,  within  the 
meaning  of  that  provision  of  our  State  and  national  Constitutions,  which 
protects  persons  against  being  twice  put  in  jeopardy  for  the  same  offense. 

A  nolle  prosequi  or  supersedeas  is  properly  entered  on  an  indictment  when  a 
subsequent  indictment  is  presented  by  the  grand  jury  for  the  same  offense. 

Where  a  special  plea  in  bar  is  overruled,  and  the  court  requires  the  defend- 
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ant  to  plead  over  to  the  indictment,  and  he  refuses  to  do  so,  the  court 
may  direct  a  plea  of  not  guilty  to  be  entered. 

Chapter  210  of  the  Sessions  Laws  of  1861,  requiring  the  county  clerk  to  pro- 
vide an  additional  box  for  the  drawing  of  jurors,  in  which  shall  be  placed 
the  names  of  jurors  residing  in  the  city  or  town  where  courts  are  appointed 
by  law  to  be  held,  is  applicable  to  criminal  trials,  as  well  as  to  the  trials 
of  civil  suits. 

The  act  of  1861  is  neither  in  conflict  with  the  provision  of  the  Constitution 
of  the  United  States,  which  secures  the  right  of  persons  accused  of  crime 
to  a  trial  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime 
shall  have  been  committed,  nor  to  the  provision  of  the  Constitution  of  this 
State,  which  declares  that  the  trial  by  jury,  in  all  cases  in  which  it  has 
been  heretofore  used,  shall  remain  inviolate  forever. 

The  Legislature  has  power  to  provide  for  summoning  jurors  from  any  place 
in  the  county,  as  well  as  from  bystanders  or  from  the  county  at  large,  to 
supply  a  deficiency  of  jurors  at  a  trial. 

On  a  challenge  to  the  array,  when  jurors  to  supply  a  deficiency  are  drawn 
under  the  statute  of  1861,  the  court  will  presume,  unless  the  contrary  is 
shown,  that  the  clerk  has  discharged  his  duty  in  putting  into  the  box  the 
names  of  jurors  on  the  last  list,  required  by  law  to  be  made. 

Elmira  was  a  town  when  the  jury  list  in  and  for  the  county  of  Chemung  was 
made  and  filed  in  1863.  In  1864,  the  city  of  Elmira  was  erected  from 
portions  of  both  the  towns  of  Elmira  and  Southport.  Held,  that  on  a 
trial  in  the  court  of  Oyer  and  Terminer  in  the  city  of  Elmira  in  April, 
1866,  where,  on  a  deficiency  of  jurors,  it  became  necessary  to  draw  from 
the  town  box,  under  chapter  210  of  the  Laws  of  1861,  the  persons  returned 
as  jurors  for  the  town  of  Elmira  in  July,  1863,  were  competent  to  serve 
as  jurors,  and  that  it  was  no  ground  for  challenging  the  array,  that  some 
of  them  did  not  reside  in  the  city  or  town  of  Elmira  at  the  time  of  the 
trial. 

The  jurors  so  drawn  in  1863  for  the  town  of  Elmira  were  competent  to  serve 
as  jurors  in  courts  held  in  the  city  of  Elmira  for  three  years,  and  until 
other  lists  were  returned  and  filed. 

The  objection  that  one  of  the  jurors  drawn  was  not  on  the  jury  list  of  1863, 
and  that  the  box  of  Elmira  jurors,  from  which  his  name  was  drawn,  was 
made  in  1860,  and  not  after  the  list  of  jurors  was  made  and  filed  in  1863, 
ought  to  have  been  made  when  the  name  of  the  juror  was  drawn  by  the 
clerk  from  the  box,  provided  by  the  statute  of  1861.  It  is  too  late  to 
make  such  an  objection  after  several  jurors  have  been  drawn  for  the  trial. 

Nor  can  such  an  objection  be  made  available  on  error,  if  it  appears  that 
after  the  overruling  of  the  objection  on  the  trial  the  juror  was  challenged 
peremptorily,  and  that  the  defendant's  counsel  was  subsequently  informed 
by  the  court  that  the  peremptory  challenge  of  the  juror  would  not  be 
counted  as  one  of  the  peremptory  challenges  allowed  him  by  statute. 

Where,  during  the  empanneling  of  a  jury,  after  a  challenge  to  a  juror  had 
been  overruled,  the  prisoner's  counsel  was  informed  by  the  court  that  the 
juror  who  waa  challenged  should  stand  aside  and  not  sit.  if  he  desired  it,  and 
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that  the  number  of  the  prisoner's  peremptory  challenges  should  not  be 
lessened  thereby,  and  he  chose  to  stand  mute,  though  told  by  the  court 
that  his  conduct  would  be  construed  to  be  a  consent  to  the  juror's  sitting, 
it  was  held  that  an  objection  to  the  juror  was  not  available  on  review. 

"Where,  on  the  trial,  during  the  empanneling  of  a  jury,  it  is  discovered  by 
the  court  that  the  jurors  whose  names  are  in  the  box  were  those  on  the 
list  made  in  1860,  and  that  the  clerk  had  omitted,  in  1863,  to  take  these 
names  from  the  box  and  put  in  the  names  of  the  jurors  drawn  for  that 
town  in  1863,  it  is  proper  for  the  clerk,  under  the  direction  of  the  courts, 
Wore  any  other  jurors  are  drawn,  to  take  from  the  box  the  names  put  in 
it  from  the  list  of  1860,  and  to  deposit  in  it  the  names  of  the  jurors  drawn 
for  that  town  in  1863. 

It  is  not  necessary  for  the  district  attorney  to  verify  his  answer  to  a  chal- 
lenge to  the  array  interposed  by  the  defendant. 

A  challenge  to  the  array  will  not  be  sustained,  because  the  list  of  jurors  for 
the  town,  whose  names  are  put  into  the  box  from  which  the  jurors  are  to 
be  drawn,  was  dated  the  24th  day  of  July,  1863,  instead  of  the  first  Mon- 
day of  that  month.  The  statute  is  only  directory,  and  a  list  is  valid,  though 
made  and  filed  at  a  later  date  than  that  mentioned  in  the  statute. 

Nor  will  a  list  of  jurors  be  void  because  the  town  clerk  was  absent  when  it 
was  signed.  The  list  will  be  valid  without  his  signature. 

A  defendant  has  no  right  to  impugn  a  list  of  jurors  returned  by  the  proper 
town  officers,  and  filed  in  the  office  of  the  county  clerk.  Such  list  is  con- 
clusive upon  the  defendant  as  to  its  regularity. 

An  objection  to  the  regularity  of  a  panel  of  jurors  cannot  be  made  available 
on  review,  when  it  appears  that  on  the  trial  the  court,  with  the  consent 
of  the  district  attorney,  informed  the  prisoner's  counsel  that  the  three 
jurors,  upon  whose  right  to  sit  the  question  of  regularity  depended,  should 
stand  aside  and  not  sit  in  the  case,  and  three  other  jurors  might  be  drawn 
in  their  places,  if  the  prisoner's  counsel  desired  it,  without  diminishing  the 
number  of  peremptory  challenges  to  which  the  prisoner  was  entitled. 

On  a  trial  for  murder,  it  is  competent  for  the  district  attorney  to  produce  in 
court,  and  show  to  the  witnesses  in  the  presence  of  the  jury,  articles  of 
clothing  found  on  the  body  of  the  man  alleged  to  have  been  murdered,  and 
articles  of  personal  property  found  near  the  dead  body  or  on  the  person 
of  the  deceased,  and  also  to  produce  in  court  the  skull  of  the  deceased. 

A  physician  and  surgeon  is  competent  as  an  expert,  to  express  an  opinion 
on  the  point  whether  the  fractures  on  the  skull  of  the  deceased,  produced 
in  court,  could  have  been  caused  by  blows  from  a  gun,  also  shown  to  tho 
witness  in  court. 

The  prisoner's  counsel  asked  an  unprofessional  witness  the  following  ques- 
tion :  "  Have  you  discovered  Mr.  Gardiner,  while  ho  has  been  in  jail,  to  be 
a  man  of  very  weak  mind  ? "  Held,  that  it  was  properly  excluded  as  lead- 
ing, immaterial,  and  calling  for  an  opinion  which  only  an  expert  could 
give. 

Where  the  admissibility  in  evidence  of  a  letter  written  by  the  defendant  to 
the  district  attorney,  depends  upon  the  question  whether  it  was  voluntarily 
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written,  or  whether  it  was  obtained  by  inducements,  it  is  in  the  discretion 
of  the  court  to  say  which  side  shall  first  give  evidence  on  the  question; 
and  as  it  relates  only  to  the  order  of  evidence,  a  decision  upon  it  is  not 
the  subject  of  exception. 

Where  the  defendant,  while  in  jail  awaiting  his  trial  for  murder,  voluntarily 
wrote  and  sent  a  letter  to  the  district  attorney,  in  which  he  sought  to  fix  tho 
charge  of  the  murder  upon  another  person,  and  made  oath  to  the  truth 
of  the  letter,  with  a  view  of  having  such  person  arrested  and  prosecuted 
for  the  crime,  the  letter  was  held  to  be  competent  evidence  on  his  trial, 
without  reference  to  the  question  whether  others  were  concerned  with  him 
in  the  conspiracy  to  convict  such  other  person,  or  whether  the  substance 
of  the  letter  was  suggested  by  other  persons  confined  in  prison  with  the 
defendant. 

It  is  not  competent  on  a  trial  for  murder  for  the  defendant  to  prove  that 
other  prisoners  broke  out  of  the  jail  in  which  he  was  confined,  and  tried  to 
induce  him  to  go  out,  and  that  he  would  not  do  so. 

The  indictment  charged  that  the  name  of  the  person  murdered  was  Amasa 
Mulock,  and  the  proof  showed  he  was  as  well  known  by  that  name  as  by 
the  name  of  Amsey  Mulock,  which  was  claimed  to  be  his  name.  Held, 
that  there  was  no  misnomer,  and  that  whether  the  name  was  correctly 
stated  in  the  indictment,  was  a  question  for  the  court  to  decide. 

Form  of  a  plea  of  •''  once  put  in  jeopardy  "  for  the  same  alleged  offense— of 
a  demurrer  to  such  plea,  and  joinder  in  demurrer — of  two  challenges  to 
the  array — of  answer  to  a  challenge  to  the  array— of  a  record  of  convic- 
tion in  a  case  of  murder,  and  of  an  allowance  of  a  writ  of  error  with  a  stay 
execution  of  the  sentence . 

Charge  of  the  court  to  the  jury  in  a  case  of  murder,  explaining  the  character, 
and  weight  and  application  of  different  kinds  of  evidence,  the  law  of  mur- 
der and  manslaughter,  and  the  duties  of  the  jury. 

THIS  cause  came  before  this  court  by  writ  of  error  from 
the  Chemung  County  Oyer  and  Terminer.  The  trial  took 
place  in  April,  1866,  before  Mr.  Justice  BALCOM,  and  the 
justices  of  the  Sessions. 

At  the  trial  the  counsel  for  the  defendant  interposed  to 
the  indictment  a  special  plea  in  bar  of  "  once  in  jeopardy." 

The  plea  set  forth  the  proceedings  under  the  indictment 
at  the  Chemung  Oyer  and  Terminer,  in  September,  1865, 
when  a  plea  was  interposed  to  the  jurisdiction  of  the 
court,  the  demurrer  thereto  and  the  adjudication  thereon, 
as  the  same  appear  in  the  last  case  preceding  this,  as 
reported  in  this  volume,  and  then  concluded  as  follows: 

"That  this  defendant  now  arraigned  is  the  same  Henry 
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Gardiner  named  in  and  arraigned  and  tried  as  aforesaid, 
by  the  determination  of  said  issue  of  law  upon  the  afore- 
said indictment. 

"And  this  the  said  Henry  Gardiner  is  ready  to  verify. 
Wherefore  defendant  says  he  has  been  once  in  jeopardy 
upon  the  same  indictment  as  aforesaid,  for  the  same  offenses 
against  him  charged,  upon  which  the  decision  of  the  court 
has  been  duly  rendered,  as  hereinbefore  stated,  and  cannot, 
by  the  law  of  the  land,  be  again  tried  thereon. 

his 
"HENRY  M  GARDINER. 

mark. 
"Chcmung  County,  ss: 

"  Henry  Gardiner,  the  defendant  in  the  foregoing  plea 
named,  being  sworn,  deposes  that  all  the  allegations  of 

fact  therein  contained  are  true. 

his 
"HENRY  M  GARDINER. 

mark. 

"  Subscribed  and  sworn  before 
me,  this  6th  April,  1866. 

"  S.  C.  TABKE,  Dtp.  Clerk:' 

The  district  attorney  put  in  the  following  demurrer  to 
the  plea: 

CHEMUNG  OYER  AND  TERMINER. 


The  People  of  the  State  of  New  York    I 

v.  >- 

Henry  Gardiner.  \ 

And  Erastus  F.  Babcock,  district  attorney  of  Chemung 
county,  who  prosecutes  for  the  said  people  of  the  State 
of  New  York,  as  to  the  said  plea  of  the  said  Henry  Gar- 
diner, by  him  above  pleaded,  saith,  that  the  same  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same 
are  pleaded  and  set  forth  to  the  said  indictment,  are  not 
sufficient  in  law  to  bar  or  preclude  the  said  people  of  the 
State  of  New  York  from  prosecuting  the  said  indictment 
against  the  said  Henry  Gardiner,  and  the  said  people  are 
not  bound  by  law  to  answer  the  same,  and  this  the  said 
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Erastus  F.  Babcock,  who  prosecutes  as  aforesaid,  is  willing 
to  verify. 

Wherefore,  for  want  of  a  sufficient  plea  in  this  behalf, 
he,  the  said  Erastus  F.  Babcock,  for  the  said  people,  prays 
judgment  that  the  said  people  may  further  prosecute 
him,  the  said  Henry  Gardiner,  by  reason  of  the  premises 
in  the  said  indictment,  to  which  the  said  plea  is  above 
pleaded,  and  that  the  said  Henry  Gardiner  may  answer 
over  to  the  said  indictment. 

E.  F.  BABCOCK,  District  Attorney. 

The  following  joinder  in  demurrer  was  then  put  in  by 
the  defendant: 

CHEMUNG  OYER  AND  TERMINER. 


The  People 

v. 
Henry  Gardiner. 


And  the  said  Henry  Gardiner,  being  now  here  as  afore- 
said, in  his  proper  person,  in  custody  of  the  sheriff  of 
Chemung  county,  says  that  the  said  plea  by  him  the  said 
Henry  Gardiner  above  pleaded,  and  the  matters  therein 
contained  are  sufficient  in  law  to  bar  the  said  people  from 
further  prosecuting  the  said  Henry  Gardiner,  by  reason  of 
the  premises  in  the  indictment  to  which  the  said  plea  is 
above  pleaded,  and  this  he  is  ready  to  verify. 

Wherefore  he  prays  judgment  that  he  may  be  dismissed 
this  court  without  delay,  &c. 

his 

HENRY  M  GARDINER, 
mark. 

The  demurrer  was  sustained  by  the  court,  and  the  plea 
adjudged  insufficient,  to  which  decision  the  defendant 
excepted. 

That  said  defendant  was  then  required  by  the  court  to 
plead  over  to  said  indictment,  and  on  refusing  to  plead  a 
plea  of  not  guilty  was  entered  by  order  of  the  court. 

Upon  the  9th  day  of  April,  1866,  the  district  attorney 
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moved  the  indictment  for  trial,  and  the  following  proceed- 
ings were  had,  to  wit: 

Eobert  C.  Crane,  Roswell  Goff,  Franklin  C.  Bloomer, 
William  Georgia,  Henry  Reynolds,  Chauncey  Taylor  and 
Judah  Shriver  were  empanneled  and  sworn  as  jurors  in 
the  case,  when  the  panel  of  petit  jurors  for  said  court 
being  exhausted,  the  court  directed  the  sheriff  to  draw 
from  the  box  provided  by  chapter  210  of  the  Laws  of 
1861,  the  names  of  thirty-six  jurors. 

To  this  direction  of  the  court  the  prisoner's  counsel 
objected:  1st.  That  the  statute  does  not  apply  to  this  case; 
and,  2d.  That  it  is  unconstitutional  and  void. 

The  objections  were  overruled  and  the  prisoner  excepted. 

And  thereupon  the  clerk  produced  said  box  and  thirty- 
six  names  were  drawn  from  the  town  of  Elmira  box,  by 
the  sheriff,  in  presence  of  the  court  and  prisoner,  and  the 
court  then  adjourned  to  give  the  sheriff  time  to  summon 
said  thirty-six  jurors,  and  upon  the  court's  convening  at 
five  o'clock,  the  sheriff  returned  that  he  has  summoned 
all  the  thirty-six  jurors  whose  names  were  drawn  that  can 
be  found. 

The  counsel  for  the  prisoner  then  interposed  a  challenge 
to  the  array  of  said  thirty-six  jurors,  which  was  filed  with 
the  clerk,  and  was  in  the  following  words: 

CHEMUNG  OYER  AND  TERMINER. 

The  People 

r. 
Henry  Gardiner. 


And  now  at  this  day,  to  wit:  on  the  9th  April,  1866, 
come  the  people,  by  E.  F.  Babcock,  the  district  attorney, 
as  well  as  Henry  Gardiner,  the  prisoner,  and  the  jurors 
ordered  by  the  court  on  this  day  to  be  drawn,  and  pur- 
suant to  such  order  drawn  from  the  jury  box  of  Elmira, 
came  also. 

And  hereupon  the  said  Henry  Gardiner  challenges  the 
array  of  the  jurors  so  drawn  from  the  jury  box,  for  the 
PAR. -VOL.  VI.  11 
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town  of  Elmira  as  aforesaid,  pursuant  to  the  order  of  the 
court,  on  this  day  made,  because  he  saith  he  is  entitled  by 
the  law  of  the  land  to  be  tried  by  a  jury  drawn  from  the 
body  of  the  county  of  Chemung,  and  not  alone  from  the 
town  or  city  of  Elmira,  and  the  said  array  of  jurors  have 
not  been  lawfully  drawn.  And  because  the  act  of  1861, 
under  which  the  court  made  the  order  for  drawing  said 
jurors,  does  not  authorize  the  drawing  of  jurors  in  this 
way  for  the  trial  of  this  indictment,  and  if  such  was  the 
intent  thereof,  is  unconstitutional  and  void;  and  because, 
since  the  passage  of  said  law  and  the  return  of  the  list  of 
jurors  now  in  said  Elmira  box,  and  from  which  said  list 
was  drawn,  to  wit:  in  April,  1864,  the  city  of  Elmira  has 
been  erected  by  the  Legislature  out  of  a  part  of  the  town 
of  Elmira  and  a  part  of  the  former  town  of  Southport, 
and  the  jurors  in  said  box  do  not  include  the  jurors  of 
that  part  of  the  city  taken  from  the  town  of  Southport, 
and  do  include  the  jurors  of  the  town  of  Elmira,  out  of 
the  limits  of  the  city  of  Elmira.  And  because  the  list  so 
drawn  contains  the  names  of  jurors  not  now  residing 
either  in  said  city  or  town  of  Elmira,  and  they  have  been 
summoned  and  are  in  attendance  as  a  part  of  said  panel, 
and  this  he  is  ready  to  verify. 

Whereupon  he  prayeth  judgment,  and  that  the  said 
panel,  to  wit,  of  the  jurors  so  drawn  from  the  Elmira  box 
by  order  of  the  court,  on  the  9th  of  April  aforesaid,  may 

be  quashed.  his 

HENRY  M  GARDINER. 

mark. 
Chemung  County,  ss: 

Henry  Gardiner,  defendant  above  named,  being  sworn, 
deposes  that  the  matters  stated  in  the  foregoing  challenge 
are  true  of  his  own  knowledge,  except  as  to  those  matters 
stated  qn  information  and  belief,  and  as  to  those  matters 

he  believes  it  to  be  true. 

his 

HENRY  M  GARDINER, 
mark. 
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The  district  attorney  demurred  and  objected  that  the 
challenge  was  insufficient  and  void. 

The  court  overruled  the  challenge  and  sustained  the 
demurrer,  for  the  reasons: 

1st.  No  such  objections  were  made  to  the  order  for 
drawing  the  thirty-six  jurors  constituting  the  array  in 
question. 

2d.  The  last  list  of  jurors  in  and  for  the  county  of  Che- 
mung  was  made  and  returned  in  1863,  when  there  was  no 
city  of  Elmira. 

3d.  The  names  of  all  persons  required  to  be  put  in 
another  box,  by  chapter  210  of  the  Laws  of  1861,  were 
duly  placed  in  such  box  in  1863,  according  to  the  provi- 
sions of  said  chapter,  when  Elmira  was  a  town  and  not  a 
city,  and  the  names  of  the  said  thirty-six  jurors  have  been 
duly  drawn  from  said  box,  and  no  new  list  for  said  box  can 
be  made  by  the  clerk  until  after  the  new  list  of  jurors  for 
said  county  shall  be  made  and  returned  in  1866. 

The  prisoner's  counsel  excepted. 

After  several  jurors  had  been  drawn  from  said  thirty- 
six,  examined,  rejected  or  challenged,  and  rejected  or 
excused,  George  W.  Hudson,  of  Elmira,  was  drawn  and 
sworn. 

The  Court:  Have  you  any  conscientious  scruples  against 
finding  a  verdict  of  guilty  because  the  punishment  is  death? 
A.  I  have  none. 

Examined  by  Mr.  Smith,  counsel  for  the  prisoner:  I 
reside  in  district  No.  12,  town  of  Southport.  I  moved 
there  a  year  ago  last  November.  I  lived  in  Elmira  prior 
to  that  time. 

This  juror  was  challenged  for  principal  cause,  on  the 
ground  that  he  was  not  in  the  jury  list  of  1863,  and  that 
the  box  of  Elmira  jurors,  from  which  his  name  was  drawn, 
was  made  in  1861,  and  not  after  the  new  list  of  jurors  was 
made  and  filed  in  1863. 

The  district  attorney  demurred.     These  facts  the  defense 
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offered  to  prove,  that  George  W.  Hudson  did  not  belong 
to  the  jury  list  of  1863. 

The  district  attorney  objected  to  the  right  to  make  the 
issue,  or  to  make  that  proof. 

Challenge  overruled,  on  the  ground  that  the  question 
had  been  already  adjudicated,  and  also  upon  the  further 
ground  that  a  challenge  cannot  be  made  in  this  way  or 
manner  at  this  stage  of  the  case. 

The  court  said  that  the  presumption  was  that  the  clerk 
had  discharged  his  duty  in  reference  to  the  box  provided, 
pursuant  to  the  law  of  1861. 

The  prisoner's  counsel  excepted  to  the  ruling  of  the 
court. 

This  juror  was  here  challenged  peremptorily  by  the 
defendant's  counsel  and  rejected. 

Elijah  B.  Georgia,  of  Elmira,  was  drawn  from  said  thirty- 
jurors,  and  sworn  as  a  juror  in  the  case  without  objection. 

Ebenezer  S.  Lindsay,  drawn  from  said  thirty-six  and 
sworn,  said  he  resided  in  Southport.  This  juror  was  chal- 
lenged by  the  prisoner's  counsel  for  principal  cause,  on 
the  same  grounds  as  the  challenge  to  George  W.  Hudson. 

The  Court:  Where  do  you  reside  ?     A.  Southport. 

This  juror  was  one  of  the  thirty-six  drawn  from  the 
Elmira  box,  as  was  George  W.  Hudson. 

The  challenge  was  overruled  on  the  same  ground  that 
the  challenge  to  George  W.  Hudson  was  overruled.  The 
prisoner's  counsel  excepted.  Sworn  as  a  juror. 

John  S.  Jackson  was  drawn  from  said  thirty-six,  and 
sworn  as  a  juror  without  objection. 

The  panel  of  thirty-six  jurors  was  here  exhausted,  and 
the  court  took  a  recess. 

On  the  re-assembling  of  the  court,  S.  C.  Taber,  deputy 
clerk,  was  sworn  by  the  court: 

Q.  Have  you  examined,  during  the  recess,  to  see  whether 
the  box  for  the  town  of  Elmira,  from  which  the  thirty-six 
names  have  been  drawn  this  day,  were  taken  from  the  list 
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of  jurors  returned  in  1863,  or  from  the  list  of  jurors 
returned  in  the  year  1860?  A.  I  have  examined  them. 

Q.  From  what  list  were  the  names  which  were  in  the 
box  this  day  taken  ?  A.  From  the  list  for  the  town  of 
Elmira  of  the  year  1860,  and  not  from  the  list  returned  in 
1863. 

Q.  In  what  year  was  the  last  list  of  jurors  returned  to 
the  clerk's  office  ?  A.  The  last  list  of  petit  jurors  was  in 
1863. 

Q.  You  have  a  list  returned  for  the  town  of  Elmira  in 
1863  ?  A.  Yes,  sir. 

Q.  And  that  is  the  last  list  returned  for  the  town  or 
city  of  Elmira  ?  A.  Yes,  sir.  No  list  of  jurors  for  the 
city  of  Elmira  has  been  returned. 

The  court  directed  that  the  three  jurors  drawn,  Elijah 
B.  Georgia,  Ebenezer  S.  Lindsay  and  John  S.  Jackson, 
from  said  thirty-six  jurors,  may  stand  aside  from  the  panel 
and  not  sit  in  the  case  if  the  prisoner  desires  it,  and  he 
will  have  all  the  peremptory  challenges  that  he  would 
have  had  if  said  thirty-six  jurors  had  not  been  drawn,  on 
the  ground  that  they  have  been  irregularly  empanneled. 

By  Defendant"1  s  Counsel:  These  three  jurors  have  been 
drawn,  admitted  and  sworn  over  our  exception,  and  upon 
this  question  suggested  by  the  court,  the  prisoner  stands 
mute. 

The  court  then  stated  they  would  regard  these  three 
jurors  as  sitting  upon  the  panel  by  the  consent  of  the  pri- 
soner,, and  ruled  that  the  prisoner  would  yet  have  all  the 
peremptory  challenges  allowed  him  to  which  he  was  enti- 
tled at  the  time  Judah  Schriver  was  sworn  as  a  juror,  and 
before  any  of  the  thirty-six  jurors  were  specially  drawn. 
The  district  attorney  assented  to  the  above  proposition 
of  the  court. 

The  prisoner's  counsel  express^  disclaimed  any  assent 
to  the  jurors  sitting  by  consent  of  the  prisoner. 

The  court  directed  that  the  clerk  take  out  all  the  names 
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remaining  in  the  box  for  the  town  of  Elmira  of  the  list  of 
1860,  and  put  in  those  on  the  list  of  1863  for  said  town. 

S.  C.  Taber,  recalled  by  the  court:  Q.  Have  you  the 
list  of  the  jurors  of  the  town  of  Elmira  for  the  year  1863? 
A.  Yes,  sir. 

Defendant '«  Counsel:  How  long  have  you  been  in  the 
clerk's  office  ?  A.  Since  January  1,  1865. 

The  Court:  You  have  compared  this  list,  and  ascertained 
how  the  lists  are  since  the  court  adjourned,  at  the  request 
of  the  court  ?  A.  I  have. 

Q.  Have  you  the  full  list  of  the  jurors  for  the  town  of 
Elmira,  as  returned  by  the  list  of  1863  ?  A.  I  have. 

Q.  Have  you  placed  all  the  names  of  them  in  the  box  ? 
A,  I  have. 

Q.  Have  you  taken  out  those  which  were  previously  in 
for  1860  ?  A.  Yes,  sir. 

Q.  So  there  are  none  in  the  box  except  those  taken  from 
the  list  of  1863  for  the  town  of  Elmira  ?  A.  There  are 
none  others  in  now. 

Q.  Is  there  any  means  in  the  clerk's  office  by  which  you 
can  tell  in  what  part  of  the  town  of  Elmira,  or  in  what 
part  of  the  city  of  Elmira,  a  juror  resides  ?  A.  No,  sir; 
they  are  simply  "Elmira." 

The  sheriff  was  then  directed  by  the  court  to  draw,  in 
the  presence  of  the  court  and  prisoner,  from  the  box  con- 
taining the  names  on  the  list  of  jurors  returned  for  the 
town  of  Elmira  in  1863,  the  names  of  forty  jurors. 

The  court  inquired  if  the  prisoner's  counsel  had  any 
objection  to  the  three  jurors  drawn  and  sworn,  to  wit: 
Elijah  B.  Georgia,  Ebenezer  S.  Lindsay  and  John  S.  Jack- 
son, remaining  as  jurors  in  the  case. 

The  prisoner's  counsel  made  no  other  answer  than 
before.  The  court  then  said  they  would  regard  the  pris- 
oner as  assenting  to  their  sitting  in  the  case. 

The  prisoner's  counsel  protested. 

The  prisoner's  counsel  objected  to  the  direction  to  draw 
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from  the  box  of  the  Elmira  jurors  upon  the  ground  that 
the  act  of  the  clerk  in  preparing  the  box,  was  unautho- 
rized and  void,  and  the  act  of  1861,  under  which  the  direc- 
tion of  the  court  is  given,  did  not  apply  to  a  capital  case, 
and  that  it  is  unconstitutional  and  void;  also  that  the 
jurors  whose  names  are  now  in  the  box  were  not  resident 
within  the  limits  of  the  present  city  of  Elmira. 

The  objections  are  overruled  by  the  court,  and  the  pris- 
oner excepted.  The  sheriff  was  directed  to  draw  forty 
names  from  the  box  in  the  presence  of  the  court  and  pris- 
soner,  and  the  sheriff  drew  forty  names  from  said  box  in 
the  presence  of  the  court  and  prisoner,  among  which  were 
Orrin  H.  Wheeler  and  James  Cooper. 

Court  adjourned,  in  order  to  give  the  sheriff  time  to 
summon  the  forty  jurors  whose  names  were  drawn. 

Upon  the  coming  in  of  the  court,  the  sheriff  returned 
that  he  had  summoned  all  of  the  forty  jurors  whose  names 
were  drawn  that  could  be  found.  The  defendant's  counsel 
interposed  a  challenge  to  this  array  of  jurors,  in  the  words 
following: 

The  defense  claim  that  it  is  not  a  denial  of  facts,  and 
should  be  made  more  specific. 

The  Court:  My  opinion  is  that  the  denial  is  sufiicient. 
Exceptions  taken  by  defendant. 

S.  C.  Taber,  sworn,  as  to  the  matters  alleged  in  the 
challenge  and  denial: 

Mr.  Smith:  You  are  the  deputy  clerk  of  Chemung 
county?  A.  Yes,  sir. 

Q.  You  have  been  since  what  time?  A.  Since  the  first 
of  January,  1865. 

Q.  Have  you  had  sole  charge  of  the  clerk's  office  since 
that  time?  A.  Yes,  sir. 

Q.  The  clerk  himself  has  not  attended  to  the  duties  of 
clerk?  A.  He  has  not. 

Q.  Prior  to  that  time  you  had  resided  in  the  village  of 
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Elmira?  A.  I  moved  from  Horseheads  about  that  time. 
I  had  previously  lived  in  Elmira. 

Q.  You  once  conducted  a  newspaper  in  the  city  of 
Elmira — will  you  present  the  jury  list  for  the  town  of 
Elmira  for  the  year  1863?  A.  I  have  it  with  me. 

The  list  is  offered  in  evidence.  Received,  and  is  hereto 
annexed,  marked  "  I." 

The  Court:  There  was  no  list  of  petit  jurors  ever  made 
for  the  city  of  Elmira?  A.  No,  sir. 

Mr.  Smith:  You  know  James  Carpenter,  do  you?  A. 
No;  I  don't  know  that  I  do;  it  seems  to  me  that  I  do. 
[Objected  to.]  I  don't  know  whether  he  lives  out  of  the 
city  of  Elmira. 

Q.  Refer  to  the  name  on  the  jury  list — the  residence  of 
the  person  is  on  the  jury  list,  is  it  not?  A.  It  is. 

Q.  You  know,  Mr.  Taber,  that  a  designation  of  the  list 
as  "down  the  river,"  was  a  designation  out  of  the  city? 
A.  No,  sir. 

Q.  You  knew  the  designation  of  "  river  road  "  was  a 
designation  that  he  resided  out  of  the  city?  A.  I  do  not 
know  it. 

Q.  Do  you  mean  to  swear  that  you  knew  the  "  river 
road  "  meant  a  street  in  the  city  of  Elmira?  A.  I  don't 
know  what  it  means;  there  is  a  road  outside  the  limits  of 
the  city  called  in  common  parlance  the  "  river  road."  I 
so  understand  it. 

CHEMUNG  OYER  AND  TERMINER. 


The  People 

v. 
Henry  Gardiner. 


And  now  at  this  day,  to  wit:  on  the  10th  day  of  April, 
1866,  come  the  people  by  E.  F.  Babcock,  the  district 
attorney,  as  well  as  Henry  Gardiner,  the  prisoner,  and  the 
jurors  whose  names  were  placed  in  the  Elmira  box  on  the 
evening  of  9th  April,  by  order  of  the  court,  and  from 
which  box  the  court  thereupon  ordered  forty  additional 
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jurors  to  be  drawn,  and  who  were  drawn  from  said  box 
pursuant  to  said  order,  come  also. 

And  hereupon  the  said  Henry  Gardiner  challenges  the 
array  of  the  jurors  so  drawn  from  the  Elmira  box,  as 
aforesaid,  pursuant  to  the  order  aforesaid,  because  he  saith 
he  is  entitled  by  the  law  of  the  land  to  be  tried  by  a  jury 
drawn  ft-om  the  body  of  the  county  of  Chemung,  and  not 
alone  from  the  town  or  city  of  Elmira,  and  the  said  array 
of  jurors  have  not  been  lawfully  drawn.  And  because  the 
act  of  1861,  under  which  the  court  made  the  order  for 
drawing  said  jurors,  does  not  authorize  the  drawing  of 
jurors  in  this  way,  for  the  trial  of  this  indictment,  and  if 
such  was  the  intent  thereof,  is  unconstitutional  and  void. 
And  because,  since  the  passage  of  said  law  and  the  return 
of  said  list  of  jurors,  now  in  said  Elmira  box,  and  from 
which  said  list  was  drawn,  to  wit:  in  April,  1864,  the  city 
of  Elmira,  where  courts  were  and  are  held  for  the  county 
of  Chemung,  has  been  erected  by  act  of  the  Legislature 
out  of  a  part  of  the  town  of  Elmira  and  a  part  of  the 
former  town  of  Southport,  and  the  jurors  in  said  box  do 
not  include  the  jurors  in  that  part  of  the  city  taken  from 
the  town  of  Southport,  and  do  include  the  jurors  of  the 
town  of  Elmira,  out  of  the  present  limits  of  the  city  of 
Elmira,  to  the  knowledge  of  the  clerk  "of  Chemung  county, 
when,  pursuant  to  the  order  of  the  court,  he  put  the  names 
in  the  said  Elmira  box  as  aforesaid. 

And  the  clerk  had  knowledge,  and  the  Elmira  jury  list 
of  1863,  on  file  in  his  office,  from  which  he  took  the  names 
to  put  in  said  box,  showed,  that  some  of  the  jurors  so 
put  in  said  box,  and  some  of  whom  have  been  drawn  with 
the  forty  jurors  so  ordered  by  the  court  to  be  drawn,  did 
not,  at  the  time  they  were  so  filed  in  said  box,  and  were 
so  drawn,  reside  within  the  limits  of  the  city  of  Elmira, 
to  wit:  The  clerk  had  knowledge,  and  the  said  Elmira 
jury  list  showed,  that  the  following  jurors  so  drawn  with 
said  forty,  did  not  reside  in  the  city  of  Elmira,  to  wit: 
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James  Carpenter,  James  Cooper,  Isaac  Tenvilliger,  Kelsey 
Tubbs,  George  McCann,  James  C.  Brooks,  Benjamin  Car- 
penter, Lyman  Lowman,  Darius  Davis,  Simeon  T.  Whitte- 
more,  Robert  M.  Warner  and  Alfred  Searles,  which  said 
jurors,  last  aforesaid,  as  the  defendant  is  informed  and 
believes,  have  been  summoned  and  are  in  attendance,  pur- 
suant to  said  summons. 

And  because  some  of  said  jurors,  whose  names  were  put 
in  said  box  by  said  clerk,  on  the  9th  April,  to  the  know- 
ledge of  said  clerk,  did  not  on  said  9th  April  reside  in 
said  county  of  Chemung,  to  wit:  Lewis  Eaton,  John  Brooks, 
Jesse  Foster,  A.  B.  Pierce  and  Sprague  Coulson,  whose 
name  was  put  in  said  box,  did  not  at  the  time  reside  in  the 
town  of  Elmira,  to  the  knowlege  of  said  clerk. 

And  because  the  said  jury  list  of  the  town  of  Elmira, 
from  which  said  names  were  put  in  said  box  and  drawn, 
was  not  made  out  by  the  town  authorities  on  the  first  Mon- 
day of  July,  as  by  law  required,  and  not  until  the  24th 
day  of  July,  nor  within  ten  days  thereafter,  even  the  origi- 
nal or  duplicate  lists  thereof,  filed  with  the  county  or  town 
clerk,  as  by  law  required. 

And  when  said  jury  list  was  made,  the  town  clerk  of  the 
town  of  Elmira  was  not  present,  and  took  no  part  therein, 
and  was  not  notified  of  the  meeting  of  said  town  officers 
for  the  purpose  of  preparing  said  list. 

And  because  the  said  jury  box  of  the  town  of  Elmira, 
prior  to  putting  therein  the  names  on  said  jury  list  for 
1863,  and  on  the  9th  April,  1866,  contained  the  names  of 
the  jurors  for  the  town  of  Elmira  drawn  in  1860,  which 
were  removed  from  said  box,  by  the  clerk  without  autho- 
rity, after  the  drawing  of  this  jury  commenced.  And 
because,  before  changing  the  names  in  said  box,  and  since 
the  drawing  of  this  jury  commenced,  the  court  had  ruled 
and  decided  that  additional  jurors  would  be  drawn  from 
said  box,  to  which  ruling  the  prisoner  had  excepted,  and 
a  list  of  thirty-six  jurors  had  been  drawn  therefrom  and 
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summoned,  and  three  jurors  of  them  had  been  drawn 
and  sworn  in  this  cause,  and  when  the  clerk  was  ordered 
by  the  court  to  empty  said  box  of  the  names  in  the  jury 
list  of  1860,  and  put  therein  the  names  of  the  jury  list  of 
1863,  the  said  special  panel  of  thirty-six  jurors  had  not 
been  exhausted  in  the  formation  of  this  jury,  and  one  of 
them  drawn  and  summoned  with  the  said  thirty-six,  to 
wit:  Freeman  D.  Lebar,  was  present  in  court,  attending 
upon  such  summons  as  a  juror  in  this  cause,  and  was  set 
aside  by  order  of  the  court. 

And  because  the  jurors  so  drawn  of  the  forty  jurors 
aforesaid,  and  not  now  residing  in  the  city  of  Elmira,  have 
been  summoned,  and  are  in  attendance  as  a  part  of  said  court. 

And  because  the  list  of  Southport  jurors  for  1863,  on 
file  in  the  Chemung  county  clerk's  office,  contains  the 
names  of  many  jurors  on  the  9th  of  April  residing,  to  the 
knowledge  of  the  clerk,  in  the  Fifth  ward  of  the  city  of 
Elmira,  none  of  whose  names  were  put  by  said  clerk  into 
the  said  jury  box  on  the  9th  April  aforesaid. 

And  this  the  said  Henry  Gardiner  is  ready  to  verify. 

Wherefore,  he  prays  judgment  and  that  the  said  panel, 
to  wit:  of  the  forty  jurors  so  last  drawn  as  aforesaid  from 
the  Elmira  box,  by  order  of  the  court,  on  the  9th  April, 

1866,  may  be  quashed.  his 

HENRY  M  GARDINER, 
mark. 

Chemung  County,  ss:  Henry  Gardiner,  the  defendant 
above  named,  being  sworn,  deposes  that  the  matters  stated 
in  the  foregoing  challenge  are  true  to  deponent's  know- 
ledge, except  as  to  the  matters  stated  on  his  information 
and  belief,  and  as  to  these  matters,  he  believes  it  to  be 

true.  his 

HENRY  M  GARDINER, 
mark. 

Subscribed  and  sworn  before  me 
this  10th  day  of  April,  1866. 

S.  C.  TABER,  Dep.  Clerk. 
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The  district  attorney  put  in  the  following  answer  to  the 
special  plea  and  challenge: 


The  People 

v, 
Henry  Gardiner. 


And  Erastus  F.  Babcock,  district  attorney  for  the  people, 
answering  the  special  plea  and  challenge  to  the  array  of 
of  forty  additional  jurors,  drawn  pursuant  to  the  order  of 
the  court  of  Oyer  and  Terminer,  on  the  9th  day  April, 
1866,  says  that  the  same  are  legally  drawn  in  accordance 
with  the  act  of  the  Legislature  of  the  State  of  New  York, 
passed  April  13,  1861,  amending  the  Revised  Statutes  in 
relation  to  trials  by  jury. 

And  the  said  prosecutor  denies  the  allegation  of  said 
special  plea  and  challenge,  that  the  clerk  of  said  county 
put  into  said  box  any  other  jurors  than  such  as  were  duly 
returned,  according  to  law,  in  the  year  1863. 

And  denies  that  the  additional  jurors,  consisting  of  thirty- 
six,  were  not  exhausted  previous  to  the  issuing  the  order 
for  forty  additional  jurors,  referred  to  in  said  special  chal- 
lenge; and  said  prosecutor  denies  all  allegations  of  said 
plea,  relative  to  the  manner  of  drawing  said  thirty-six 
additional  jurors,  and  said  forty  additional  jurors,  and 
denies  the  allegations  as  to  the  actual  residence  of  said 
jurors,  and  that  the  clerk  of  said  court  knew  their  resi- 
dences, and  says  that  said  array  is,  in  all  respects,  just, 
correct  and  impartial. 

E.  F.  BABCOCK,  District  Attorney. 

The  counsel  for  defendant  objected  that  the  answer  to 
the  plea  and  challenge  should  be  verified.  The  court  over- 
ruled the  objection,  and  the  defendant  excepted. 

Witnesses  were  then  examined  on  the  facts  involved  in 
the  plea  and  challenge  to  the  array  last  presented,  at  the 
close  of  which  the  court  decided  the  challenge  to  the  array 
to  be  insufficient,  and  overruled  it,  and  the  defendant's 
counsel  excepted. 
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Many  exceptions  were  taken  by  the  defendant  through- 
out the  entire  proceedings  to  obtain  a  jury,  as  well  as  on 
the  examination  of  witnesses  on  the  merits;  but  the  ques- 
tions raised  and  decided  sufficiently  appear  in  the  opinion 
of  the  court. 

At  the  close  of  the  testimony,  the  prisoner's  counsel 
handed  to  the  court  certain  requests  to  charge  the  jury,  in 
writing,  which  requests  the  presiding  judge  examined, 
while  the  district  attorney  was  summing  up  for  the  people, 
and  the  judge  noted  his  views  under  each  request,  and 
then  handed  the  same  to  the  reporter.  Such  requests 
and  views  of  the  judge,  noted  under  the  same,  are  as 
follows: 

1st.  The  finding  the  body  of  the  deceased,  with  marks 
of  violence  upon  it,  is  not  alone  sufficient  evidence  that 
death  resulted  from  such  violence,  to  found  a  verdict  of 
guilty  upon. 

The  Court:  Correct. 

2d.  If  the  jury  should  find  the  money  and  watches  in 
Gardiner's  possession  to  have  been  Mulock's,  that  is  not 
of  itself  sufficient  evidence  that  defendant  committed  the 
homicide. 

The  Court:  Correct. 

3d.  If  the  defendant  robbed  the  body  of  Mulock,  as  the 
jury  believe,  there  is  no  presumption  arising  from  that 
fact  that  the  intent  to  rob  was  formed  before  the  death 
of  Mulock. 

The  Court:  Correct. 

4th.  The  leaving  of  his  shoes  at  Davis'  house,  the  morn- 
ing when  the  defendant  and  Mulock  left  the  house  together, 
is  a  strong  circumstance  to  show  that  at  that  time  he  had 
no  intent  of  taking  the  life  of  Mulock. 

The  Court:  Whether  this  is  correct,  is  a  question  for  the 

jury- 
5th.  The  presumption  of  law,  in  favor  of  the  deceased, 

when  some  degree  of  homicide  is  proved  by  the  evidence, 
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on  which  the  jury  may  find  either  degree,  is,  that  the 
defendant  is  not  guilty  of  murder,  but  of  some  lesser 
degree  of  homicide. 

The  Court:  Correct. 

6th.  If  the  jury  find  defendant  guilty,  they  may,  upon 
this  proof,  find  defendant  guilty  of  one  of  the  degrees  of 
manslaughter. 

The  Court:  It  is  for  the  jury  to  determine  this  question. 

7th.  Or  may  find  him  guilty  of  murder  in  the  second 
degree. 

The  Court:  See  charge,  as  made. 

8th.  If  the  jury  find  this  was  Mulock's  property  in  Gar- 
diner's possession,  the  presumption  of  law  arising  there- 
upon is  overbalanced  by  defendant's  proof  of  good  charac- 
ter, if  his  character  is  shown  good. 

The  Court:  This  is  a  question  for  the  jury  under  the 
charge. 

9th.  If  .the  jury  believe  from  the  evidence  that  the  con- 
fessions of  defendant  in  evidence  were  not  voluntary,  but 
were  made  with  the  hope  of  bettering  his  condition,  they 
should  lay  them  out  of  consideration  in  making  up  their 
verdict. 

Refused,  except  as  charged  upon  this  point. 

The  court  charged  the  jury  as  follows: 

Gentlemen  of  the  Jury:  The  indictment  in  this  case 
charges  the  prisoner  with  the  murder  of  Amasa  Mulock, 
at  the  town  of  Elmira,  on  the  29th  day  of  December,  1864. 
It  is  not  necessary  that  the  district  attorney  should  prove 
that  Mulock  was  murdered  on  the  precise  day  stated  in 
the  indictment.  If  he  was  murdered  on  any  day  in  Decem- 
ber, 1864,  or  prior  to  the  time  his  body  was  found,  on  the 
19th  of  March,  1865,  there  is  no  material  variance  between 
the  proof  and  the  indictment.  The  next  proposition  to 
which  I  shall  refer  is  one  of  law.  It  is  as  follows:  The 
court  rule  and  decide  that  there  is  no  material  variance 
between  the  proof  and  the  indictment,  and  that  the  deceased 
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person  named  in  the  indictment  was  as  well  known  by  the- 
name  of  Amasa  Mulock  as  by  the  name  of  Amsey  Mulock. 
The  court  decide  this  question,  and  that  the  jury  have 
nothing  to  do  with  it,  and  the  court  holds,  as  matter  of 
law,  that  the  evidence  shows  that  Amasa  Mulock  and 
Arnsey  Mulock  were  one  and  the  same  person.  The  first 
question  for  the  jury  to  determine  is,  whether  Mulock  died 
a  natural  death,  or  was  murdered  or  killed  by  some  per- 
son. The  last  time  that  Mulock  was  seen  alive  was  on  the 
morning  of  the  29th  of  December,  1864,  so  far  as  there  is 
any  evidence  in  the  case.  So  far  as  the  evidence  shows, 
he  was  not  seen  again  by  any  witness  until  his  body  was 
found  in  the  woods,  as  described  by  the  witness  called  on 
the  19th  day  of  March,  1865.  When  seen  in  the  morning 
of  the  29th  day  of  December,  he  was  apparently  in  good 
health,  for  aught  that  appears  by  the  evidence.  When  his 
body  was  found  on  the  19th  day  of  March,  1865,  no  marks 
of  violence  or  of  disease,  so  far  as  the  evidence  shows, 
were  discovered  upon  it;  but  according  to  the  testimony 
of  Dr.  Wey,  which  is  corroborated  by  other  witnesses  in 
the  case,  there  were  marks  of  violence  upon  his  head — 
several  of  them.  His  skull  was  broken  on  the  front  part, 
and  in  one  two  other  places.  Now,  gentlemen,  if  blows 
of  violence,  which  fractured  this  skull,  were  inflicted  before 
his  death,  I  apprehend  you  will  have  but  very  little  diffi- 
culty in  coming  to  the  conclusion  that  he  was  killed  by 
some  person,  and  that  he  did  not  die  a  natural  death.  In 
coming  to  a  conclusion  upon  this  question,  it  is  proper  for 
you  to  take  into  consideration  the  fact  of  his  apparent  good 
health  on  the  morning  of  the  29th  day  of  December,  1864, 
the  position  in  which  the  body  lay,  the  fact  that  there  was 
a  broken  gun  lying  near  the  body  when  found,  the  appear- 
ance of  the  gun,  and  the  wounds  which  have  been  described 
by  Dr.  Wey,  and  mentioned  by  some  of  the  other  witnesses. 
Now,  gentlemen,  if  you  come  to  the  conclusion  that  he  did 
not  die  a  natural  death,  but  was  killed  by  some  person, 
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the  next  question  for  you  to  determine  will  be,  whether 
the  prisoner  caused  the  death  of  Mulock.  It  is  hardly 
proper  that  I  should  go  over  the  evidence  in  the  case, 
repeat  it  to  you  from  recollection,  as  it  has  been  given  oil 
the  part  of  the  people,  or  the  evidence  which  has  been 
given  on  the  part  of  the  prisoner.  I  will  say  to  you,  gen- 
tlemen, that  it  is  incumbent  upon  the  district  attorney,  in 
the  first  place,  to  show  to  your  satisfaction  that  the 
prisoner  was  where  he  could  have  killed  Mulock;  to  show 
that  he  had  a  motive  for  doing  the  deed,  and  to  give  such 
other  evidence  in  the  case  as  satisfies  you,  beyond  a  reason- 
able doubt,  that  he  is  the  person  who  caused  Mulock's 
death.  I  have  been  requested  by  the  counsel  for  the 
prisoner  to  say  to  you,  if  you  find  the  money  and  watches 
in  the  prisoner's  possession  were  Mulock's,  that  is  not,  of 
itself,  sufficient  evidence  that  the  prisoner  committed  the 
homicide,  and  that  the  presumption  arising  from  the  pos- 
session of  the  property  and  money  by  the  prisoner  is  over- 
balanced by  the  proof  of  the  good  character  of  the 
prisoner.  Now,  gentlemen,  if  there  were  no  other  facts  or 
circumstances  in  the  case,  except  that  the  prisoner  was 
shown  to  be  in  possession  of  money  that  belonged  to 
Mulock,  or  of  the  watches  that  were  his  property,  and  he 
has  proved  his  character  was  good,  I  should  say  to  you 
that  the  evidence  would  be  insufficient  to  justify  you  in 
coming  to  the  conclusion  that  he  murdered  Mulock. 

It  is  not  claimed  on  the  part  of  the  district  attorney  that 
the  bare  fact  that  the  prisoner  had  possession  of  the  watches 
and  of  money  that  belonged  to  Mulock  is  sufficient  to  justify 
a  conviction;  but  it  is  claimed  that  these  facts,  with  other 
facts  and  circumstances  which  have  been  proved  on  the  part 
of  the  people,  are  sufficient  to  satisfy  you  that  the  prisoner 
is  actually  guilty  of  the  crime  charged  upon  him.  It  is  not 
necessary  that  I  should  call  your  attention  in  detail  to  the 
facts  and  circumstances  which  have  been  testified  to  here. 
They  have  been  sufficiently  alluded  to  by  the  prosecuting 
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attorney,  and  in  the  summing  up  of  the  case,  and  by  the 
counsel  for  the  prisoner  in  summing  up  his  side;  and  what 
facts  and  circumstances  have  been  claimed  to  show  the 
innocence  of  the  prisoner,  or  to  weaken  the  evidence  on 
the  part  of  the  people,  have  been  sufficiently  commented 
on  by  the  counsel  for  the  prisoner.  These  facts  are 
undoubtedly  in  your  recollection.  If  you  should  find  from 
the  evidence  that  Mulock  was  killed,  and  that  the  prisoner 
•caused  his  death,  it  is  necessary  that  you  should  consider 
other  questions  in  the  case,  to  which  I  shall  call  your 
attention.  And  allow  me  to  remark  here  that  I  shall  call 
your  attention  to  several  legal  propositions,  applicable  to 
cases  of  this  description.  Not  because  I  suppose  all  of 
them,  or  many  of  them,  are  applicable  to  this  case,  but 
for  the  reason  that  it  is  the  duty  of  the  court  to  fully 
explain  the  law  to  the  jury  that  is  applicable  to  cases  of 
this  description,  and  leave  it  to  the  jury  to  determine 
whether  the  prisoner  is  guilty  of  the  crime  charged  upon 
him  in  the  indictment,  or  of  any  offenses  of  which  the  jury 
may  find  him  guilty  under  the  indictment.  If  the  prisoner 
caused  Mulock's  death,  you  must  determine  whether  he 
committed  a  crime  in  causing  such  death,  and  if  so,  what 
crime.  The  definition  of  murder  which  has  been  furnished 
by  the  Legislature  is  as  follows:  The  killing  of  a  human 
being  without  the  authority  of  law,  by  poisoning,  shooting, 
stabbing,  or  any  other  means,  or  in  any  other  manner,  is 
either  murder  in  the  first  degree,  murder  in  the  second 
degree,  manslaughter,  or  excusable  or  justifiable  homicide, 
according  to  the  facts  and  circumstances  of  each  case. 

Now,  gentlemen,  you  will  perceive  by  this  statute,  that 
there  is  justifiable  killing  of  one  man  by  another.  If  the 
prisoner  killed  Mulock,  was  such  killing  justifiable?  The 
prisoner  had  a  right  to  kill  Mulock  if  it  was  necessary  to 
do  it  to  prevent  Mulock  from  murdering  him;  or  if  it  was 
necessary  in  the  lawful  defense  of  his  own  person,  when 
there  was  a  reasonable  ground  to  apprehend  that  there 
PAR.— VOL.  VI.  12 
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was  a  design  by  Mulock  to  do  him  some  great  personal 
injury,  and  there  was  imminent  danger  of  such  design  being 
accomplished.  No  witness  or  third  person  was  present, 
for  aught  that  appears  in  the  evidence,  when  Mulock 
was  killed,  if  he  was  killed  by  any  person.  Hence,  gen- 
tlemen, it  becomes  my  duty  to  call  your  attention  to  the 
law  respecting  justifiable  homicide,  and  I  have  read  to 
you  a  proposition  which  covers  the  case  in  question.  It 
is  proper  that,  as  you  are  not  lawyers,  I  should  repeat  it 
Miruiu.  If  the  prisoner  killed  Mulock,  was  such  killing 
justifiable?  The  prisoner  had  the  right  to  kill  Mulock, 
if  it  was  necessary  to  do  it  to  prevent  Mulock  from  mur- 
dering him,  or  if  necessary,  in  the  lawful  defense  of  his 
own  person,  when  there  was  reasonable  ground  for  him  to 
apprehend  a  design  by  Mulock  to  do  him  some  great  per- 
sonal injury,  and  there  was  imminent  danger  of  such  design 
being  accomplished. 

Gentlemen,  is  there  any  evidence  in  the  case  to  satisfy 
you  that  there  was  a  justifiable  killing  of  Mulock  by  the 
prisoner,  if  he  killed  him  in  these  woods?  Did  Mulock 
attack  him  and  render  it  necessary  for  him  to  slay  Mulock 
to  save  his  own  life,  or  did  he  attack  him  in  such  a  way  as 
placed  him  in  such  imminent  danger  as  justified  him  in 
taking  Mulock's  life?  Is  there  any  evidence  in  the  case 
to  satisfy  you  that  there  was  a  justifiable  killing  of  Mulock 
by  the  prisoner?  The  jury  must  determine  this  question. 
If  the  prisoner  .killed  Mulock,  was  the  killing  excusable? 
Such  killing  is  excusable  if  it  happened  "  by  accident  or 
misfortune,  in  the  heat  of  passion,  upon  any  sudden  and 
sufficient  provocation,  or  upon  a  sudden  combat,  without 
undue  advantage  being  taken,  and  without  any  dangerous 
weapon  being  used,  and  not  done  in  a  cruel  or  unusual 
manner."  Is  there  evidence  in  the  case,  gentlemen,  to 
satisfy  you  that  if  the  prisoner  killed  Mulock  it  was  excu- 
sable within  the  rules  I  have  stated  to  you?  Now,  gentle- 
men, if  the  prisoner  killed  Mulock,  and  if  it  was  neither 
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justifiable  nor  excusable,  you  will  determine  whether  the 
killing  was  murder.  I  will  repeat,  if  the  evidence  satis- 
fies you  that  Mulock  was  killed,  and  that  his  death  was 
caused  by  the  prisoner,  and  that  it  was  neither  a  justi- 
fiable nor  an  excusable  homicide,  it  will  become  your  duty 
to  determine  whether  the  killing  was  murder.  The  statute 
declares  that  "  such  killing,  unless  it  be  manslaughter, 
or  excusable  or  justifiable  homicide,  as  hereinafter  pro- 
vided, shall  be  murder  in  the  first  degree,  in  the  following 
cases :  First.  When  perpetrated  from  a  premeditated 
design  to  effect  the  death  of  the  person  killed,  or  of  any 
human  being.  Second.  When  perpetrated  by  any  act 
immediately  dangerous  to  others,  and  evincing  a  depraved 
mind,  regardless  of  human  life,  although  without  any  pre- 
meditated design  to  effect  the  death  of  any  particular 
individual.  Third.  When  perpetrated  in  committing  the 
crime  of  arson  in  the  first  degree,  such  killing,  unless  it 
be  murder  in  the  first  degree,  or  manslaughter,  or  excus- 
able or  justifiable  homicide,  as  hereinafter  provided,  or 
when  perpetrated  without  any  design  to  effect  death,  by  a 
person  engaged  in  the  commission  of  any  felony,  shall  be 
murder  in  the  second  degree."  The  jury  will  perceive 
there  are  two  degrees  of  murder.  The  prisoner  is 
indicted  and  on  trial  for  murder  in  the  first  degree.  It  is 
claimed  that  he  not  only  feloniously  killed  Mulock,  but 
that  he  premeditated  it.  That  he  knew  that  Mulock  had 
money  and  the  watches,  and  that  he,  by  conversation  with 
him,  induced  him  to  go  to  this  piece  of  woods  where 
Mulock's  body  was  found.  That  he  designed  and  started 
to  take  his  life,  and  that  he  enticed  him  to  these  woods 
for  the  purpose  of  taking  his  money  and  property,  and 
that  he  killed  him  so  that  he  could  obtain  his  money  and 
watches.  Clearly,  gentlemen,  if  this  be  the  truth  of  the 
case,  the  prisoner  is  guilty  of  murder  in  the  first  degree. 
He  is  guilty  of  murder  in  the  first  degree,  if  he  feloni- 
ously took  Mulock's  life,  although  he  did  not  form  the 
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intention  to  take  it  until  after  he  entered  the  woods,  and 
until  just  previous  to  the  time  he  did  take  it.  If  the 
prisoner  enticed  Mulock  into  the  woods  with  a  design  to 
rob  him,  or,  after  he  entered  the  woods,  formed  a  design 
to  take  his  life,  for  the  purpose  of  obtaining  his  property  or 
money,  and  he  did  take  his  life,  he  is  guilty  of  murder  in 
the  first  degree.  All  it  is  necessary  for  the  prosecution  to 
show  on  the  subject  of  premeditation,  is  that  there  was  a 
design  formed,  and  a  design  to  kill,  prior  to  the  fatal  blow 
that  took  the  life  of  Mulock.  Now,  gentlemen,  is  the  pri- 
soner guilty  of  murder  in  the  first  degree,  and  are  there 
circumstances  in  the  case  which  will  justify  you  in  finding 
him  guilty  of  murder  in  the  first  degree?  These  are  not 
questions  for  the  court  to  determine,  but  they  are  ques- 
tions for  you  to  determine  from  the  evidence,  after  you 
shall  have  heard  all  that  is  to  be  said  on  the  law  in  the 
case.  It  is  my  duty  to  go  further  in  this  case.  If  the 
evidence  fails  to  satisfy  you  that  the  prisoner  is  guilty  of 
murder,  you  will  inquire  whether  he  is  guilty  of  man- 
slaughter. There  are  four  degrees  of  manslaughter  defined 
by  statute,  but  I  shall  not  deem  it  my  duty  to  read  to  you, 
or  state  to  you  the  definitions  of  manslaughter  in  the  vari- 
ous degrees,  unless  the  counsel  for  the  prisoner  requests 
that  I  should  do  so. 

The  prisoner's  counsel  requested  that  the  statutes  be 
read. 

The  court  read  the  statutes. 

These,  gentlemen,  are  all  the  definitions  of  manslaugh- 
ter which,  I  presume,  the  counsel  desires  me  to  state  to 
you  in  this  case.  I  have  stated  to  you  the  definition  of 
murder  in  the  first  degree,  of  murder  in  the  second  degree, 
and  the  definitions  of  manslaughter  in  the  several  degrees, 
for  the  reason  that  I  am  not  permitted  to  say  to  you  as 
matter  of  law  that  you  cannot  or  have  not  thp  right  to 
find  the  prisoner  guilty  upon  the  evidence,  of  either  of  the 
particular  offenses  for  which  he  may  be  found  guilty  under 
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the  indictment.  Nor  have  I  the  right  to  say  to  you  that 
upon  this  evidence  the  prisoner  is  guilty  of  murder  in  the 
first  degree,  if  guilty  at  all;  or  of  murder  in  the  second 
degree  if  guilty  at  all;  or  of  manslaughter  in  any  or 
either  degree;  for  it  is  not  the  province  of  the  court  to 
construe  the  evidence.  It  is  the  duty  of  the  jury  to  con- 
strue the  evidence.  It  is  the  duty  of  the  court  to  state 
the  rules  of  law  to  the  jury,  and  the  definitions  of  the 
crimes  which  the  prisoner  may  be  found  guilty  of,  if  the 
evidence  authorize  his  conviction  under  the  indictment. 

Among  the  requests  which  have  been  handed  to  me  by 
the  counsel  for  the  prisoner,  to  charge  you,  is  one  in 
respect  to  confessions;  and  I  am  asked  to  charge  you  that 
a  confession  is  not  evidence  unless  it  is  voluntary.  Such 
is  the  law,  gentlemen.  It  is  claimed  by  the  prisoner's 
counsel,  that  if  the  confessions  of  the  prisoner  have  been 
proved,  that  you  should  be  satisfied  from  the  evidence 
that  they  were  not  voluntary,  but  were  obtained  from  him 
by  hopes  of  favor,  and  of  bettering  his  condition,  and  that 
there  were  inducements  held  out  to  him  to  make  such  con- 
fession. That  it  should  not  be  regarded  by  you  as  evi- 
dence, or  have  any  weight  in  the  case.  Now,  if  the 
prisoner  made  a  confession  upon  his  own  reasoning,  or 
upon  the  reasoning  of  other  persons  that  were  engaged 
in  a  conspiracy  with  him,  to  fasten  the  crime  upon  another, 
the  confession  is  evidence  against  him.  If  he  has  made 
confessions  in  the  case,  without  any  inducement  being 
held  out  to  him,  they  are  to  be  deemed  voluntary,  and  are 
evidence  against  him. 

Under  what  circumstances  did  he  make  these  statements 
while  in  jail  ?  Did  he  make  them  because  he  knew  he  was 
guilty,  and  for  the  reason  that  he  was  desirons  of  involving 
another  in  it;  and  was  he  engaged  with  other  persons  in 
concocting  a  plan  to  fasten  the  crime  upon  another  person, 
and  put  it  forth  with  that  view;  or  did  he  make  any  of 
the  confessions  in  jail  because  he  knew  they  were  true 
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when  he  made  them?  If  he  made  them  voluntarily,  and 
you  are  satisfied  that  they  were  true,  they  are  evidence  in 
the  case.  If  he  made  them  by  entering  into  a  conspiracy 
with  other  persons  in  the  jail,  although  they  may  have 
given  him  to  understand  that  if  he  made  these  statements, 
he  might  fasten  the  crime  upon  another,  they  are  evidence 
against  him  in  this  case.  There  is  a  general  rule  of  law, 
that  the  confessions  of  a  prisoner  are  a  dangerous  species 
of  evidence,  and  that  it  is  the  duty  of  a  jury  to  scrutinize 
them  carefully  If  the  witness  who  testifies  to  them  has  a 
defective  memory,  he  may  give  the  jury  an  impression 
entirely  different  from  the  statement  the  prisoner  made. 
If  he  is  a  witness  who  has  feeling  in  the  case,  it  is  a  very 
easy  matter  to  testify  in  such  a  manner  that  it  will  not  give 
exactly  such  an  idea  as  the  prisoner's  confession  would. 
But  if  the  witness  should  remember  a  confession  and  tes- 
tify to  it  carefully,  and  so  that  it  is  convincing,  and  satisfy 
the  jury  that  the  prisoner  actually  made  the  confession, 
and  that  it  was  made  because  it  was  true,  it  is  very  strong 
evidence  upon  which  the  jury  can  rely.  There  are  two 
views  which  are  taken  of  what  transpired  between  the 
prisoner  and  others  who  conversed  with  him  in  reference  to 
the  statement  which  he  swore  to,  and  which  has  been  read 
in  evidence  to  you.  If  he  made  the  statement  for  the  pur- 
pose of  fastening  the  crime  upon  an  innocent  person,  it  is 
evidence  for  the  jury  that  the  person  who  concocts  such  a 
story  is  guilty  of  the  crime  himself.  Now,  gentlemen,  it 
is  not  for  the  court  to  say  what  weight  shall  be  given  to 
any  of  these  statements,  or  how  they  shall  be  construed  by 
the  jury.  It  is  the  duty  of  the  jury  to  give  such  a  con- 
struction as  they  think  ought  to  be  put  upon  it  to  subserve 
the  ends  of  justice.  The  prisoner  had  the  right  to  intro- 
duce evidence  of  good  character  previous  to  the  time  it  is 
alleged  he  committed  the  offense  for  which  he  is  on  trial. 
He  has  introduced  witnesses  upon  this  subject.  None  of 
them  knew  him  until  about  the  time  he  entered  the  army 
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in  1861.  Now,  does  this  evidence  which  has  been  adduced 
here  satisfy  you  that  the  prisoner's  general  character  was 
good  at  the  time  that  Mulock  disappeared;  or  should  he 
have  gone  furtner  back  in  his  life,  and  called  witnesses 
who  knew  him  as  a  citizen  prior  to  the  time  he  entered  the 
army  ?  Gentlemen,  if  you  are  satisfied  from  the  evidence 
that  his  general  character  was  good  at  the  time  Mulock 
disappeared,  and  there  is  nothing  else  in  the  case,  except 
the  fact  that  he  had  possession  of  the  money  and  the  pro- 
perty which  belonged  to  Mulock,  the  evidence  would  be 
insufficient  to  justify  you  in  finding  him  guilty  of  murder. 
But  if  the  evidence  of  his  previous  good  character  is  insuffi- 
cient, or  if  there  are  other  facts  and  circumstances  in  the 
case  which  corroborate  the  inference  which  the  district 
attorney  claims  should  be  drawn  from  the  possession  by 
the  prisoner,  as  early  as  the  30th  of  December,  1864,  of 
the  watches  and  of  the  possession  of  the  money  at  the  time 
it  was  testified  to  by  the  witness — I  say,  gentlemen,  in  this 
connection,  that  if  these  facts  and  circumstances  overbal- 
ance the  evidence  of  character,  and  satisfy  you  that  the 
evidence  of  character  should  have  little  or  no  weight  in  the 
case,  it  would  be  your  duty  to  find  upon  the  evidence  which 
you  may  believe  is  true,  and  not  base  your  verdict  upon 
the  evidence  which  is  given  in  respect  to  the  prisoner's 
character.  It  is  my  duty  to  say  to  you,  that  in  criminal 
cases,  and  in  this  case,  you  are  to  give  the  prisoner  the 
benefit  of  doubts,  and  that  the  evidence  should  satisfy  the 
jury  beyond  a  reasonable  doubt  of  the  guilt  of  the  pri- 
soner. What  is  a  reasonable  doubt,  gentlemen  ?  It  is  not 
one  founded  upon  a  speculative  theory  in  the  case,  but 
when  you  have  canvassed  the  evidence  in  the  case,  fairly 
and  consistently,  and  given  due  weight  to  every  fact  and 
circumstance  in  it,  if  you  still  have  a  reasonable  doubt  as 
to  the  guilt  of  the  accused,  then  you  cannot  convict,  for  the 
prisoner  must  have  the  benefit  of  such  doubts  in  the  case. 
Now,  in  weighing  the  evidence  in  the  case,  you  will  take 
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into  consideration  all  the  facts  and  circumstances,  for  it  is 
seldom  that  a  deliberate,  premeditated  murder  is  proved, 
except  by  circumstances.  You  will  consider  all  the  facts 
and  circumstances  which  have  been  proven.  You  will 
consider  whether  the  prisoner  had  any  motive,  and  whether 
it  is  satisfactorily  shown  to  your  minds  that  he  had  a 
motive  for  taking  Mulock's  life.  If  he  had  a  motive,  it 
was  to  get  possession  of  Mulock's  money  and  watches. 
Are  you  satisfied  from  the  evidence  that  he  went  off  with 
Mulock  on  the  29th  of  December,  1864,  for  the  purpose 
of  getting  possession  of  his  money  and  property?  Are 
you  satisfied  that  he  carried  the  gun  which  was  found  by 
the  body  of  Mulock,  and  that  it  was  used  to  take  the  life 
of  Mulock  ?  That  he  used  the  gun,  and  that  he  took  his 
money  and  watches,  and  that  this  was  one  of  the  watches 
that  he  handed  to  Cook,  the  hack  driver,  on  the  30th  of 
December,  1864  ?  Are  you  satisfied  that  the  money  that 
he  paid  the  hackman,  for  taking  him  and  the  woman  to 
Horseheads  and  Pine  Woods,  and  the  money  which  he 
subsequently  had  in  the  jail — are  you  satisfied,  from  the 
evidence,  that  this  was  Mulock's  money  ?  Are  you  satisfied 
that  he  obtained  this  money  by  killing  Mulock,  and  then 
rifling  his  pockets  ?  Or  is  there  reason  to  doubt  as  to  how 
the  prisoner  became  possessed  of  this  property  or  money  ? 
Or  as  to  whether  this  gun  was  not  his,  or  as  to  whether 
he  took  this  gun  to  the  woods,  or  as  to  whether  the  act 
was  perpetrated  by  the  prisoner  ?  Look  them  all  over. 
In  determining  this  question,  you  will  take  into  considera- 
tion what  took  place  in  the  jail.  If  the  prisoner  volunta- 
rily aided  in  concocting  stories  for  the  purpose  of  fastening 
the  crime  upon  an  innocent  person,  it  is  evidence  against 
him.  Look  at  the  case  in  every  way  in  which  you  think 
the  evidence  ought  to  be  canvassed,  and  if  you  are  satisfied 
that  the  evidence  is  insufficient  to  justify  you  in  finding 
this  prisoner  guilty,  you  will  not  hesitate  to  find  him  not 
guilty.  But,  if  in  looking  at  every  fact  and  circumstance 
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in  the  case,  you  are  satisfied,  beyond  a  reasonable  doubt, 
that  the  prisoner  is  guilty  of  murdering  Mulock  in  these 
woods,  as  charged  in  the  indictment,  you  cannot  shrink 
from  the  duty  which  is  imposed  upon  you  by  your  oaths; 
but  it  will  be  your  duty  to  find  him  guilty,  whatever  the 
consequences  may  be.  But  if  the  evidence  fails  to  satisfy 
you,  beyond  a  reasonable  doubt,  that  he  is  guilty  of  murder 
in  the  first  degree,  but  satisfies  you  he  is  guilty  of  murder 
in  the  second  degree,  you  will  find  him  so.  But  if  you 
can,  by  proper  construction  of  the  evidence,  find  him 
guilty  of  either  degree  of  manslaughter,  you  will  so  find. 
You  have  a  very  unpleasant  duty  to  perform.  It  is  a  duty 
imposed  upon  you  as  citizens  of  Chemung  county.  It  is 
imposed  upon  you  by  the  law  of  the  State.  You  must 
discharge  your  duty  so  that,  when  you  return  to  your 
homes,  you  will  have  no  cause  to  regret  your  actions  here. 
Wo  must  all  reflect  in  after  life  on  duty  neglected,  or  duty 
discharged.  Render  such  a  verdict  in  this  case  that  you 
will  be  satisfied,  when  you  return  to  your  homes,  that  you 
have  discharged  your  duty  to  the  people  and  to  the 
prisoner. 

The  prisoner's  counsel  requested  the  court  to  charge  the 
jury  that  the  peculiar  susceptibility  of  the  prisoner  to  the 
influence  of  third  persons — if  the  jury  find  it  proven — 
and  of  the  conspiracy  in  jail,  to  procure  from  him  state- 
ments of  his  own  guilt,  should  be  taken  into  consideration 
by  the  jury  in  making  up  their  verdict. 

The  Court:  I  have  stated  all  that  I  deem  it  my  duty  to 
say,  except  that  a  person  of  weak  mind  might  do  acts  that 
a  person  of  stronger  mind  would  not  do.  It  is  not  claimed 
that  there  is  any  evidence  in  the  case  that  the  prisoner  is 
not  responsible  if  he  murdered  Mulock.  The  weight  to 
be  given  to  any  evidence  upon  this  question  is  for  you  to 
determine. 

The  prisoner's  counsel  asked  the  court  to  charge  the 
jury  that  the  fact  that  on  this  29th  day  of  December,  or 
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the  night  previous,  there  had  been  a  fall  of  snow,  and 
they  could  have  been  tracked  to  the  woods;  that  in  the 
woods  there  was  game,  and  the  fact  that  the  prisoner  left 
his  shoes  at  Mr.  Davis'  house  in  the  morning  are  all 
questions  to  be  taken  into  consideration  in  regard  to 
the  killing  of  Mulock,  whether  it  was  murder  in  the  first 
degree. 

The  Court:  I  have  not  undertaken  to  make  any  argu- 
ment upon  the  facts.  The  counsel  have  addressed  you 
upon  both  sides.  I  have  stated  legal  propositions,  and  you 
will  find  what  is  the  truth  of  the  case. 

The  district  attorney  asked  the  court  to  charge  the  jury 
that  a  blow  with  the  fist  will  not  justify  the  use  of  a 
deadly  weapon. 

The  Court:  I  do  not  think  there  is  anything  in  the  case 
to  call  for  a  charge  on  that  question. 

Also,  that  the  jury  are  at  liberty  to  believe  the  confes- 
sion made  by  the  prisoner. 

The  Court:  The  jury  are  to  give  weight  to  confessions 
which  they  believe,  in  view  of  all  the  evidence  in  the  case, 
and  not  to  those  which  they  do  not  believe,  in  view  of  all 
the  evidence  in  the  case. 

Also,  that  good  character  is  not  controlling  in  a  case 
otherwise  free  from  doubt. 

The  Court:  Certainly  not,  and  the  jury  will  give  the 
evidence  that  weight  they  think  it  deserves. 

The  jury  found  the  prisoner  guilty. 

The  following  record  of  conviction  was  made  up  and 
attached  to  the  indictment. 

CHEMUNG  OYER  AND  TERMINER. 


The  People 

v. 
Henry  Gardiner. 


And  afterwards,  to  wit:  on  the  6th  day  of  April,  1866, 
and  in  and  during  the  same  term  of  the  said  Court  of 
Oyer  and  Terminer,  before  RANSOM  BALCOM,  one  of  the 
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Justices  of  the  Supreme  Court,  presiding  justice,  G.  L. 
Smith,  county  judge  of  Chemung  county,  and  Noble  Wel- 
ler  and  John  S.  Gunterman,  justices  of  sessions  of  said 
county,  duly  designated  as  members  of  the  said  court, 
before  the  justices  aforesaid,  at  the  court  house  aforesaid, 
comes  the  said  Henry  Gardiner,  in  his  own  proper  person, 
and  being  brought  to  the  bar  here  in  his  own  proper  per- 
son, and  arraigned  upon  the  aforesaid  indictment,  and 
hearing  the  said  indictment  read,  and  being  asked  whether 
he  demanded  a  trial  upon  the  said  indictment,  refuses  to 
plead  or  answer  thereto,  whereupon  it  is  by  this  court 
ordered  that  a  plea  of  not  guilty  be  entered  to  said 
indictment,  and  therefore,  for  good  or  ill,  is  put  upon  the 
country. 

And  Erastus  F.  Babcock,  district  attorney  in  and  for 
the  said  county  of  Chemung,  who  prosecutes  on  behalf  of 
the  people  of  the  State  of  New  York,  in  their  behalf  doth 
the  like,  and  the  same  proceedings  were  in  all  respects 
had  as  if  the  said  Henry  Gardiner  had  pleaded  not  guilty 
to  the  said  indictment. 

And  afterwards,  to  wit:  on  the  9th  day  of  April,  1866, 
at  the  said  Court  of  Oyer  and  Terminer,  held  in  and  for 
the  said  county,  before  the  same  justices,  the  process  and 
proceedings  aforesaid,  before  the  court  aforesaid,  having 
been  continued  by  due  course  of  law,  being  as  yet  of  the 
same  term  of  the  said  Court  of  Oyer  and  Terminer,  held 
in  and  for  the  county  aforesaid,  on  which  said  last  men- 
tioned day  comes  the  said  Henry  Gardiner,  and  E.  F.  Bab- 
cock,  Esq.,  district  attorney  for  the  county  of  Chemung, 
likewise  comes. 

Therefore,  let  a  jury  thereupon  immediately  come  before 
the  court  last  above  mentioned,  of  free  and  lawful  men  of 
the  said  county,  each  of  whom  hath,  &c.,  by  whom  the 
truth  of  the  matter  may  be  better  known,  and  who  are  not 
of  kin  to  the  said  Henry  Gardiner,  to  recognize  upon  their 
oath  whether  the  said  Henry  Gardiner  be  guilty  of  the 
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murder  and  felony  in  the  indictment  aforesaid  above  speci- 
fied, or  not  guilty. 

And  the  jurors  of  the  said  jury,  by  Edwin  W.  Howell, 
Esq.,  sheriff  of  the  county  of  Chenmng,  for  this  purpose 
empanneled  and  returned,  to  wit:  Robert  C.  (Yam-,  Ros- 
well  Goff,  Franklin  C.  Bloomer,  William  Georgia,  Henry 
Reynolds,  Chauncey  Taylor,  Judah  Shriver,  Elijah  B. 
Georgia,  Ebenezer  S.  Lindsay,  John  S.  Jackson,  Orrin  II. 
Wheeler,  James  Cooper,  who,  being  called,  come,  and 
who,  being  then  and  there  elected,  tried  and  sworn,  well 
and  truly  to  try  and  true  deliverance  make,  between  the 
people  of  the  State  of  New  York  and  the  said  Henry 
Gardiner,  then  at  the  bar,  whom  they  should  have  in 
charge  upon  the  said  indictment,  and  a  true  verdict  give 
according  to  evidence,  who,  upon  their  oath  aforesaid,  say 
that  the  said  Henry  Gardiner  is  guilty  of  the  murder  and 
felony  above  charged  in  the  form  aforesaid,  as  by  the  said 
indictment  aforesaid  is  above  alleged  against  him. 

Whereupon,  a  day  is  given  to  the  said  Henry  Gardiner 
to  hear  judgment  upon  the  said  verdict,  to  wit:  on  Satur- 
day, the  14th  day  of  April,  1866,  in  the  same  term,  to 
which  day  the  proceedings  aforesaid  are  continued,  at 
which  day  and  place,  before  the  court  aforesaid,  and  before 
the  justices  aforesaid,  come  the  said  Henry  Gardiner  in 
his  proper  person,  and  Erastus  F.  Babcock,  Esq.,  district 
attorney  aforesaid,  who  thereupon  moves  for  judgment 
upon  the  said  Henry  Gardiner  according  to  law.  And 
upon  this  it  is  demanded  of  the  said  Henry  Gardiner 
whether  he  hath  or  knoweth  anything  to  say  wherefore  the 
said  justices  and  court  ought  not,  upon  the  premises  and 
verdict  aforesaid,  to  proceed  to  judgment  against  him,  who 
nothing  further  saith  unless  as  before  he  had  said. 

Whereupon,  all  and  singular,  the  premises  being  seen, 
and  by  the  said  court  here  fully  understood,  it  is  consid- 
ered, ordered  and  adjudged  by  the  said  court  that  the  said 
Henry  Gardiner,  for  the  murder  and  felony  aforesaid, 
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whereof  he  stands  convicted  as  aforesaid,  be  taken  hence 
to  the  county  jail  of  Chemung  county,  from  whence  he 
came,  and  on  Friday,  the  first  day  of  June  then  next 
ensuing,  and  then  and  there  be  hanged  by  the  neck  until 
he  be  dead. 

Judgment  signed  this  27th  day  of  April,  1866. 

RANSOM  BALCOM, 
Justice  of  the  Supreme  Court. 
NOBLE  WELLER, 

Justice  of  Sessions. 
JOHN  S.  GUNTERMAN, 

Justice  of  Sessions. 
G.  L.  SMITH, 

Chemung  County  Judge. 
E.  F.  BABCOCK, 

District  Attorney. 
S.  C.  TABER, 
Deputy  Clerk  Chemung  County 

(INDORSED.) 
« Filed  April  27,  1866. 

"S.  C.  TABER,  Dep.  Clerk." 

A  writ  of  error  was  issued  upon  which  was  indorsed  an 
allowance  and  stay  of  proceedings,  in  the  following  words: 

"  I  do  hereby  allow  the  within  writ  of  error,  and  do 
further  order  and  expressly  direct  that  the  said  writ  of 
error  and  this  allowance  thereof,  do  operate  as  a  stay  of 
proceedings  on  the  judgment  upon  which  such  writ  of 
error  is  brought;  and  the  sheriff  of  the  county  of  Che- 
mung is  therefore  hereby  ordered  to  stay  the  execution 
of  the  sentence  pronounced  against  the  said  Henry  Gardi- 
ner until  the  further  order  of  the  Supreme  Court  on  this 
writ  of  error. 

"  Dated  May  4,  1866. 

"  J.  M.  PARKER,  Justice  Supreme  Court.'' 

H.  B.  Smith,  for  the  plaintiff  in  error. 

Eraslus  F.  Babcock  (District  Attorney),  for  the  people. 

By  the  Court,  BALOOM,  J.  The  judgment  against  the 
prisoner  should  not  be  reversed  for  any  technical  error 
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that  was  committed  on  his  trial,  which  did  not  affect  the 
merits  of  the  case  to  his  prejudice.  (Shorter  v.  The 
People,  2  Comstock,  193;  People  v.  McCann,  16  JV.  Y. 
Reps.,  61;  People  v.  Wiley,  3  .flzY/,  194;  People  v.  (7tm- 
ningham,  1  Denio,  524;  Leven  v.  Smith  et  al.,  Id.,  571; 
TF»7foa  v.  PeopJe,  5  Parser,  621;  #.  a,  32  JV.  F. 
715;  Peoples.  Gray,  5  TFend.,  289;  4  Parker,  619; 
v.  Ransom,  1  Wend.,  418;  People  v.  Ferris,  1  -4&6.  JV^  $., 
193.) 

But  if  any  error  was  committed  on  his  trial,  that  mate- 
rially affected  the  case  to  his  prejudice,  it  will  be  the 
duty  of  this  court  to  grant  him  a  new  trial,  although  there 
may  be  no  doubt  of  his  guilt  upon  the  evidence  in  the 
case.  (16  N.  Y.  Rep.,  61.) 

The  prisoner's  special  plea  to  the  jurisdiction  of  the 
Chemung  court  of  Oyer  and  Terrniner  to  try  him,  because 
he  was  in  the  military  service  of  the  United  States  at  the 
time  he  murdered  Amasa  Mulock,  if  he  did  that  act,  was 
properly  overruled  for  reasons  assigned  by  Justice  MASON, 
in  delivering  the  opinion  of  this  court,  when  the  case  was 
at  the  general  term,  on  the  question  of  the  jurisdiction  of 
the  Oyer  and  Terminer. 

The  prisoner's  special  plea  in  bar,  of  "  once  in  jeopardy," 
was  properly  overruled.  His  plea  to  the  former  indict- 
ment was  to  the  jurisdiction  of  the  Oyer  and  Terminer,  to 
which  plea  the  district  attorney  demurred,  and  the  court 
sustained  the  demurrer,  and  ordered  the  prisoner  to  plead 
over  to  the  indictment;  that  was  the  situation  of  the  pro- 
ceedings on  the  former  indictment,  when  the  indictment  in 
this  case  was  found,  and  a  supersedeas  or  nolle  prosequi  was 
then  entered  on  the  former  indictment.  The  prisoner  had 
no  trial  upon  the  merits  on  the  former  indictment,  and  was 
never  in  jeopardy  thereon,  within  the  meaning  of  the  pro- 
vision in  our  State  and  national  Constitutions,  which 
protect  persons  from  being  twice  put  in  jeopardy  for  the 
same  offense.  (Laws  of  1847,  vol.  2,  p.  386,  §  6;  1  R.  8., 
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2d  ed.,p.  18,  art.  5;  2  R.  8.,  702,  §  25;  People  v.  Tarbox, 
and  People  v.  Loomis,  30  ^7ow.  JFV.  Rep.,  318  cmcZ  323; 
Commonwealth  v.  Gould,  12  Gray's  Rep.,  171.) 

A  nolle  prosequi  or  supersedeas  was  properly  entered  on 
the  first  indictment,  when  the  .one  in  this  case  was  presented 
by  the  grand  jury.  (2  ^.  #.,  726,  §  42.) 

After  the  prisoner's  plea  to  this  indictment,  of  once  in 
jeopardy,  was  overruled,  he  was  required  by  the  court  to 
plead  over  to  the  indictment,  and  on  refusing  so  to  plead, 
a  plea  of  not  guilty  thereto  was  entered  on  the  indictment 
by  order  of  the  court.  The  court  Avas  authorized  by 
statute  to  enter  this  plea  of  not  guilty  to  the  indictment. 
(2  R.  S.,  730,  §  70.) 

I  shall  not  consider  any  question,  raised  by  the  district 
attorney,  as  to  the  regularity  of  the  special  pleas  interposed 
to  the  indictment  in  this  case,  or  as  to  the  manner  in  which 
those  pleas  were  disposed  of;  for  I  am  of  the  opinion 
neither  of  those  pleas  presented  a  defense  to  the  indict- 
ment, and  that  each  was  properly  overruled. 

Only  seven  jurors  in  the  cause  were  obtained  from  the 
regular  panel  in  attendance  at  the  court.  The  court  then 
directed  the  sheriff  to  draw  from  the  box,  provided  by 
chapter  210  of  the  Laws  of  1861,  the  names  of  thirty-six 
jurors  (Laws  of  1861,  p.  528),  to  which  direction  the 
prisoner's  counsel  objected:  1.  That  the  statute  does  not 
apply  to  the  case.  2.  That  it  is  unconstitutional  and  void; 
which  objections  were  properly  overruled,  for  reasons  I 
shall  presently  state.  The  names  of  thirty-six  jurors  were 
then  drawn,  and  the  jurors  were  summoned,  according  to 
the  directions  contained  in  the  act  of  1861  (supra).  The 
prisoner's  counsel  then  interposed  a  challenge  to  the  array 
of  such  jurors,  in  these  words,  to  wit:  "He  is  entitled  by 
the  law  of  the  land  to  be  tried  by  a  jury  drawn  from  the 
body  of  the  county  of  Chemung,  and  not  alone  from  the 
town  of  Elmira;  and  said  array  of  jurors  have  not  been 
lawfully  drawn.  The  act  of  1861,  under  which  the  court 
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made  the  order  for  drawing  said  jurors,  does  not  authorize 
the  drawing  of  jurors  in  this  way  for  the  trial  of  this  indict- 
ment; and  if  such  was  the  intent  thereof,  it  is  unconstitu- 
tional and  void;  and  because,  since  the  passage  of  said  law, 
and  the  return  of  the  list  of  jurors  now  in  said  Elmira  box, 
and  from  which  said  list  was  drawn,  to  wit:  in  April,  1864, 
the  city  of  Elmira  has  been  erected  by  the  Legislature  out 
of  a  part  of  the  former  town  of  Southport,  and  the  jurors 
in  said  box  do  not  include  the  jurors  of  that  part  of  the 
city  taken  from  the  town  of  Southport,  and  do  include  the 
jurors  of  the  town  of  Elmira  out  of  the  limits  of  the  city 
of  Elmira;  and  because  the  list  s^  Hr«*-nm  contains  thr 
Kames  of  jurors  not  now  residing  either  in  said  city  or 
town  of  Elmira,  and  they  have  been  summoned  and  are  in 
attendance  as  a  part  of  said  panel,  and  this  he  is  ready  to 
verify."  The  court  rightfully  overruled  this  challenge  and 
sustained  the  district  attorney's  demurrer  to  it. 

I  think  it  is  clear  that  the  act  of  1861  applies  to  criminal 
cases.  There  was  a  Circuit  Court  that  was  held  at  the  same 
time  with  the  Oyer  and  Terminer,  at  which  the  prisoner 
was  tried;  and  it  is  provided  by  statute  that  "  where  any 
court  of  Oyer  and  Terminer  shall  be  held  at  the  same  time 
with  any  Circuit  Court,  the  jurors  returned  for  such  Circuit 
Court  shall  be  the  jurors  for  such  Oyer  and  Terminer." 
(2  R.  8.,  733,  §  2.)  In  most  cases  "  the  jury  for  the  trial 
of  any  indictment  shall  be  drawn  in  the  same  manner  as 
prescribed  by  law  for  the  trial  of  issues  of  fact  in  civil 
cases."  (2  R.  8.,  734,  §  5.)  The  clerk  is  directed  by  the 
Revised  Statutes  to  provide  a  box,  and  to  deposit  the 
names  of  all  petit  jurors  therein.  (2  R.  8.,  412,  §  16.) 
And  the  act  of  1861  (supra)  is  amendatory  of  the  Revised 
Statutes  in  relation  to  trials  by  jury.  That  act  requires 
that  the  clerk,  "in  addition  to  the  box  by  law  now  pro- 
vided and  kept  for  the  purpose  of  containing  the  names 
of  jurors  drawn  to  serve  at  any  court,  shall  provide  another 
box,  in  which  he  shall  deposit  the  names  of  all  persons 
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who  have  been  selected  and  returned  as  suitable  persons 
to  serve  as  jurors,  and  who  reside  in  the  city  or  town  where 
courts  are  appointed  by  law  to  be  held."  (Laws  of  1861, 
p.  528.)  The  second  section  of  that  act  shows  it  is  appli- 
cable to  all  cases  tried  in  any  court  of  record,  except  in 
the  counties  of  New  York  and  Kings.  It  was,  therefore, 
applicable  to  this  case. 

The  act  of  1861  does  not  in  any  manner  conflict  with  the 
provision  in  the  Constitution  of  the  United  States,  which 
secures  the  right  to  persons  accused  of  crime  to  a  trial 
"by  an  impartial  jury  of  the  State  and  district  wherein 
the  crime  shall  have  been  committed."  (1  R.  $.,  2d  ed., 
p.  18,  art.  6.)  Nor  is  such  act  repugnant  to  the  provision 
in  the  Constitution  of  this  State,  which  declares  that  "  the 
trial  by  jury,  in  all  cases  in  which  it  has  been  heretofore 
used,  shall  remain  inviolate  forever."  (Laws  of  1847,  vol. 
2,  p.  385,  art.  1,  §  2.)  It  is  clearly  within  the  scope  of 
legislation  to  regulate  such  trial.  (Walter  v.  The  People, 
32  N.  Y.  Rep.,  147.)  The  Legislature  could,  therefore, 
provide  for  summoning  jurors  from  any  place  in  the 
county,  as  well  as  from  "  bystanders,  or  from  the  county 
at  large,"  to  supply  a  deficiency  of  jurors  at  any  court  or 
on  any  trial. 

The  thirty-six  jurors  were  lawfully  drawn,  for  aught 
that  was  shown  to  the  court  at  the  time  the  array  thereof 
was  challenged.  The  court  had  the  right  to  presume  the 
clerk  had  discharged  his  duty  in  respect  to  putting  the 
names  of  jurors  on  the  list  for  the  town  of  Elmira  in  the 
year  1863,  in  the  box  provided  under  and  pursuant  to  the 
act  of  1861.  It  was  for  the  prisoner  to  prove  that  the  names 
in  that  box  were  taken  from  the  list  of  Elmira  jurors  for 
the  year  1860,  and  that  such  names  were  not  changed  when 
the  new  list  for  that  town  was  returned  and  filed  in  the 
year  1863. 

When  the  jury  lists  in  and  for  Chemung  county  were 
inacje  and  filed  in  1863,  Elmira  was  a  town,  but  a  portion 
PAR.— VOL.  VI.  13 
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of  that  town  was  incorporated  into  and  made  the  city  of 
Eluiira,  with  certain  territory  taken  from  the  town  of 
Southport,  by  an  act  of  the  Legislature  in  1864.  (Laws 
of  1864,  p.  248.)  But  that  act  declares  that  the  city  of 
Elmira  shall  be  regarded  as  a  town,  under  the  provisions 
of  the  Revised  Statutes,  which  declare  when  and  how  jury 
lists  shall  be  made,  returned  and  filed.  (Laws  of  1864,  p. 
269,  §  5.)  And  no  provision  was  made  in  the  city  charter 
for  the  return  of  any  new  list  of  jurors  for  the  city  or 
town  of  Elmira  to  the  clerk  of  Chemung  county  before  the 
time  fixed  in  the  Revised  Statutes,  which  time  had  not 
arrived  when  the  trial  in  question  was  had.  And  according 
to  those  statutes,  the  persons  whose  names  were  returned 
as  jurors  for-  the  town  of  Elmira  in  July,  1863,  were  com- 
petent to  "  serve  as  such  for  three  years,  and  until  other  lists 
shall  be  returned  and  fled."  (2  R.  8.,  333,  ^  17.)  It  was 
therefore  proper  for  the  court  to  cause  the  names  of  jurors 
to  be  drawn  from  the  box  containing  the  names  of  jurors 
on  the  list  returned  for  the  town  of  Elmira  in  the  ye"ar 
1863.  Though  I  do  not  doubt  that  the  names  on  the  list 
of  jurors  returned  and  filed  for  the  city  of  Elmira  in  July, 
1866,  are  those  that  should  now  be  deposited  in  the  box 
provided  by  the  clerk  of  Chemung  county,  pursuant  to  the 
act  of  1861.  (Supra.} 

Assuming  that  the  thirty-six  jurors,  whose  names  were 
drawn  as  above  stated,  were  on  the  list  of  jurors  for  the 
town  of  Elmira,  as  returned  in  July,  1863,  the  fact  that 
some  of  the  jurors  so  drawn  did  not  reside  in  either  the 
city  or  town  of  Elmira,  at  the  time  of  the  trial,  was  no 
ground  for  challenging  the  array  of  such  thirty-six  jurors. 

Having  shown  that  such  challenge  was  not  well  taken,  I 
shall  not  now  examine  the  point  made  by  the  district 
attorney,  that  the  prisoner's  counsel  could  not  challenge 
the  array  of  thirty-six  jurors  at  the  time  and  in  the  man- 
ner he  challenged  the  same. 

The  challenge  to  the  juror,  Hudson,  for  principal  cause, 
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on  the  ground  that  he  was  not  on  the  jury  list  of  1863, 
and  that  the  box  of  Elmira  jurors,  from  which  his  name 
was  drawn  was  made  in  1861,  and  not  after  the  new  list 
of  jurors  was  made  and  filed  in  1863,  was  properly  over- 
ruled, for  the  reason  that  that  objection  should  have  been 
taken  when  his  name  was  drawn  by  the  clerk  from  the  box 
provided  under  and  pursuant  to  the  act  of  1861.  If  that 
objection  had  then  been  taken,  an  inquiry  could  then  have 
been  made  as  to  what  list  the  names  in  that  box  were 
taken  from.  It  was  too  late  to  raise  that  objection  after 
several  of  the  thirty-six  jurors  had  been  drawn  as  jurors 
for  the  trial,  and  had  been  examined,  rejected  or  chal- 
lenged on  other  grounds,  &c.  But  Hudson  was  finally 
challenged  peremptorily  by  the  prisoner's  counsel,  and 
rejected;  and  the  case  shows  the  prisoner  was  subsequently 
informed  by  the  court  his  challenge  of  Hudson  would  not 
be  counted  as  one  of  the  peremptory  challenges  allowed 
him  by  statute.  Hence,  if  the  court  erred  in  overruling 
the  prisoner's  challenge  to  Hudson,  the  error  was  rendered 
harmless  by  what  subsequently  occurred;  and  it  furnishes 
no  good  ground  for  granting  the  prisoner  a  new  trial. 
(4  Dento,  9;  2  Dev.  N.  C.  Rep.,  217;  16  N.  Y.,  61;  7 
Wend.,  417;  I  Abb.  N.  8.,  193.) 

The  challenge  to  the  juror,  Lindsay,  was  properly  over- 
ruled, for  the  same  reasons  that  the  like  challenge  to  Hud- 
son was  overruled.  But  if  Lindsay  should  have  been  set 
aside,  and  was  irregularly  and  erroneously  empanneled  as 
a  juror  in  the  case,  the  prisoner  should  be  deemed  to  have 
subsequently  consented  to  his  sitting  in  the  case,  for  he 
was  informed  by  the  court  that  Lindsay  should  stand  aside 
and  not  sit  in  the  case,  if  he  desired  it,  and  that  what  had 
occurred  should  not  diminish  his  number  of  peremptory 
challenges  in  the  case;  and  he  chose  to  stand  mute.  I 
think  he  could  not  stand  mute,  when  informed  the  court 
would  construe  his  conduct  to  be  a  consent  on  his  part  to 
Lindsay's  sitting  as  a  juror  in  the  case,  and  afterwards 
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have  a  new  trial,  because  Lindsay  did  sit  as  a  juror  in  the 
case,  especially  as  Lindsay  possessed  all  the  requisite 
qualifications  for  a  juror  in  any  criminal  case  in  the  county 
of  Chemung.  If  the  court  had  directed  Lindsay  to  leave 
the  jury  box,  and  had  decided  he  could  not  sit  in  the  case 
after  he  was  sworn,  such  direction  and  ruling  would  have 
been  erroneous;  and  it  is  highly  probable  the  prisoner's 
counsel  would  have  excepted  to  the  same.  I  infer  he 
would'  have  so  excepted  from  what  previously  transpired 
in  the  case.  I  think  the  swearing  of  Lindsay  as  a  juror, 
if  irregular  and  erroneous,  does  not  render  the  prisoner's 
conviction  erroneous;  and  that,  whatever  irregularity  or 
error  was  committed  in  admitting  Lindsay  to  a  seat  as  a 
juror  in  the  case,  was  cured  by  what  was  subsequently 
said  and  done  by  the  court  and  district  attorney,  and  by 
the  conduct  of  the  prisoner  and  his  counsel  upon  the  ques- 
tion whether  Lindsay  should  remain  on  the  jury,  or  stand 
aside  'and  not  sit  in  the  case.  If  Lindsay  had  not  been 
summoned  or  drawn  as  a  juror,  but  the  prisoner  had  pro- 
posed he  should  be  one  of  the  jury  in  the  case,  and  the 
district  attorney  and  court  had  assented  to  the  proposition, 
and  he  had  then  been  sworn  as  a  juror,  his  admission  to  a 
seat  as  a  juror  would  not  have  been  erroneous.  I  think 
his  situation  as  a  juror  should  not  be  regarded  as  making 
the  case  any  different  in  legal  effect  from  what  it  would 
have  been  if  he  had  become  a  juror  by  being  first  pro- 
posed as  such  by  the  prisoner,  and  had  then  been  accepted 
and  sworn  in  the  manner  above  stated. 

John  S.  Jackson  was  drawn  from  said  thirty-six  jurors, 
and  sworn  as  a  juror  without  objection;  and  he  was  the 
last  of  the  list  of  thirty-six  jurors  whose  names  had  been 
drawn  from  the  Elmira  box,  provided  under  the  act  of 
1861;  and  down  to  this  time  in  the  trial,  the  court  had  no 
information  that  the  clerk  had  omitted,  in  1863,  to  take 
the  names  out  of  that  box  and  deposit  therein  the  names 
on  the  list  of  jurors  returned  and  filed  for  the  town  of 
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Elmira  in  that  year.  But  the  matter  was  investigated 
before  any  more  jurors  were  drawn;  and  the  fact  was  duly 
ascertained  by  the  court  that  the  clerk  had  omitted  to 
change  the  names  of  jurors  in  the  Elmira  box  in  1863,  and 
before  any  other  jurors  were  drawn,  the  clerk,  by  direction 
of  the  court,  took  the  names  out  of  such  box  that  had  been 
put  into  it  from  the  list  of  1860,  and  deposited  therein  the 
names  of  the  jurors  for  the  town  of  Elmira  on  the  list 
returned  and  filed  in  1863.  There  can  be  no  doubt  that 
the  clerk  had  the  right,  by  direction  of  the  court  on  the 
trial,  to  make  the  proper  change  of  the  names  of  the  jurors 
in  the  Elmira  box  that  the  clerk  should  have  made  in  1863. 
(The  People  v.  Allen,  6  Wend.,  486;  7  Wend.,  417;  1  Abb. 
M  8.,  193;  3  Hill,  42.) 

It  is  unnecessary  to  determine  whether  the  prisoner 
should  have  moved  for  a  new  trial  in  the  Oyer  and  Ter- 
miner  for  any  of  the  above  mentioned  alleged  errors  or 
irregularities  that  occurred  on  his  trial.  (Willis  v.  The 
People,  32  N.  Y.  Rep.,  715.) 

The  objections  of  the  prisoner's  counsel  to  the  drawing 
of  ithe  names  of  forty  jurors  from  the  Elmira  box,  after 
the  names  on  the  list  for  the  town  of  Elmira  in  1863  had 
been  deposited  in  such  box,  was  untenable,  for  reasons 
already  assigned;  and  because  the  prisoner  was  asked  by 
the  court  if  he  had  any  objection  to  the  three  jurors  sworn, 
who  had  been  drawn  from  the  above  mentioned  thirty-six, 
and  he  made  no  objection  to  either  of  them;  and  he  should 
be  deemed  to  have  assented  that  they  should  sit  as  jurors 
in  the  case. 

If  the  foregoing  conclusions  are  correct,  the  prisoner's 
challenge  to  the  array  of  the  forty  jurors  drawn  from  the 
Elmira  box  was  not  well  taken,  and  was  properly  over- 
ruled, unless  the  evidence  given  in  support  of  such  chal- 
lenge shows  it  should  have  been  sustained,  or  unless  the 
court  erred  in  some  ruling  upon  offers  of  evidence  upon 
the  same.  The  district  attorney  was  not  obliged  to  verify 
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his  answer  to  this  challenge;  and  if  any  answer  or  denial 
by  him  of  the  allegations  in  the  challenge  was  necessary, 
the  one  he  made  was  sufficient.  It  was  immaterial  whether 
either  of  the  forty  jurors  resided  out  of  the  city  of  Elinira, 
if  they  resided  in  the  town  of  Elmira  when  the  list  for  that 
town  was  made  and  filed  in  1863;  and  it  was  also  imma- 
terial, in  respect  to  this  challenge,  whether  either  of  the 
forty  jurors  had  changed  his  resdence  subsequent  to  July, 
1863.  The  matters  offered  respecting  the  Southport  list 
of  jurors,  and  the  residences  of  the  forty  jurors,  and  other 
rejected  matters,  were  immaterial  to  the  question  before 
the  court,  and  were  correctly  excluded. 

The  date  of  the  list  of  jurors  for  the  town  of  Elmira,  in 
1863,  was  immaterial.  The  list  was  dated  and  filed  the  4th 
day  of  July,  in  that  year.  The  presumption  is  that  the 
proper  town  officers  assembled  on  the  first  Monday  of  that 
month  for  the  purpose  of  making  the  list.  (2  R.  8.,  411, 
§  12.)  The  statutes  as  to  the  date  of  such  lists,  and  the 
time  they  shall  be  filed,  is  directory.  (2  R.  8.,  412,  §§  15, 
16  and  18;  7  Wend.,  417;  1  Abb.  N.  8.,  193.)  Such  lists 
are  valid,  though  made  and  filed  at  later  dates  than  those 
mentioned  in  the  statute.  (Sedgwick  on  8 tat.  and  Com. 
Law,  368  and  372.) 

The  offer  to  prove  that  the  town  clerk  was  not  present 
when  the  list  of  jurors  for  Elmira  was  signed  on  the  24th 
day  of  July,  1863,  was  immaterial.  Proof  that  he  was 
absent  at  that  time,  and  was  notified  to  attend  a  meeting 
of  the  other  town  officers  that  day,  to  sign  the  list,  would 
not  have  shown  he  did  not  meet  with  the  supervisor  and 
assessors  on  the  first  Monday  of  July  in  that  year,  and 
assist  in  making  such  list  of  jurors;  and  the  list  was  valid 
without  his  signature.  (2  R.  8.,  411,  §  12;  Id.,  412, 
^  15.)  And  I  am  of  the  opinion  the  prisoner  had  no  right 
to  impugn  the  list  of  jurors  returned  by  the  proper  town 
officers,  and  filed  in  the  office  of  the  county  clerk.  The 
list,  as  returned,  was  valid  on  its  face,  and  it  was  conclu- 
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sive  upon  the  prisoner  as  to  its  regularity.  (The  State  v. 
Brooks,  9  Alabama  Rep.  N~.  S.,  p.  9;  Rafe  v.  The  State 
of  Georgia,  20  Georgia  Rep.,  60;  Clarlcsorfs  Case,  3  Ala- 
bama Rep.,  388;  People  v.  Jewett,  3  Wend.,  314;  People 
v.  Ransom,  7  Id.,  418;  1  .466.  ^  #.,  193;  <7oz  Or.  Owes, 
395;  Forsythe  v.  J7*e  $fafe  o/"  Ohio,  6  Hammond's  Rep.,  20; 
<7am/  <w  Jwnes,  85;  3  Par&.  Or.  Rep.,  343;  5  /d,  310.) 

That  portion  of  this  challenge  which  related  to  what 
occurred  on  the  drawing  or  calling  of  the  thirty-six  jurors 
was  untrue,  to  the  knowledge  of  the  court,  which  the  case 
shows. 

If  any  challenge  to  the  array  of  jurors  would  lie  for  any 
irregularity  in  the  lists  of  jurors,  as  returned  by  the  town 
officers,  it  should  have  been  interposed  before  any  juror 
was  drawn  from  the  regular  panel,  which  was  partly  made 
up  from  the  Elmira  list.  I  think  it  was  too  late  to  inter- 
pose a  challenge  to  the  array  of  the  forty  jurors  for  any 
such  irregularity,  after  such  jurors  had  been  drawn  and 
summoned. 

It  follows  that  the  challenge  to  the  array  of  forty  jurors, 
drawn  from  the  Elmira  box,  was  properly  overruled. 

It  is  proper  to  say  in  passing,  that  before  any  juror  was 
drawn  from  the  forty  Elmira  jurors,  the  prisoner  was 
informed  by  the  court  that  he  had  the  same  number  of 
peremptory  challenges  remaining  he  had  before  the  thirty- 
six  jurors  were  drawn  from  the  Elmira  box,  or  that  he 
would  yet  have  the  privilege  of  making  that  number  of 
peremptory  challenges  to  jurors  as  they  should  be  drawn 
for  the  jury  in  the  case,  to  which  the  district  attorney 
assented. 

The  foregoing  views  show  that  the  challenge  and  objec- 
tions to  the  juror,  Cooper,  who  was  one  of  the  above  men- 
tioned forty,  were  properly  overruled;  also,  that  the 
rulings  of  the  court  were  correct,  respecting  the  offers  and 
objections  upon  his  challenge  by  the  prisoner. 

The   objection  made  by  the  prisoner's   counsel,  after 


200  DECISIONS  IN  CRIMINAL  CASES 

Gardiner  v.  The  People. 


twelve  jurors  had  been  empanneled,  to  .the  prisoner  being 
tried  by  such  jury,  on  the  ground  that  the  same  was  ille- 
gally empanneled,  was  untenable;  but  if  tenable  at  first, 
the  difficulty  was  obviated  by  the  statement  of  the  court 
(to  which  the  district  attorney  assented),  that  the  three 
jurors  drawn  from  the  above  mentioned  thirty-six,  might 
stand  aside  from  the  panel,  and  that  three  other  jurors 
might  be  drawn  in  their  places,  if  the  prisoner  desired  it, 
and  that  he  could  have  the  same  number  of  peremptory 
challenges  he  was  entitled  to  before  either  of  the  thirty- 
six  jurors  was  drawn;  and  the  prisoner  should  be  deemed 
to  have  waived  any  error  or  irregularity  there  was  in 
drawing,  summoning  or  empanneling  the  jury. 

The  twelve  persons  who  constituted  the  jury  that  was 
obtained  in  the  case,  were  all  residents  of  Chemung  county, 
and  each  possessed  the  requisite  qualifications  for  a  juror 
in  the  case;  and  I  am  of  the  opinion  no  error  was  com- 
mitted in  obtaining  the  jury  which  can  be  said  to  have 
prejudiced  the  prisoner  in  the  least,  or  that  was  not  cured 
by  what  subsequently  occurred  on  the  trial.  Great  pains 
were  taken  by  the  court,  to  secure  an  impartial  jury  in  the 
case,  and  I  think  a  better  or  more  impartial  jury  was  never 
empaimeled  in  a  capital  case  than  the  one  in  this  case.  It 
seems  to  me  a  holding  that  a  new  trial  should  be  granted 
in  the  case,  for  anything  that  occurred  in  empanneling  the 
jury,  would  be  a  confession  that  justice  has  been  ensnared 
in  technicalities,  and  must  be  thwarted  by  immaterial  mat- 
ters that  did  not  affect  the  merits  of  the  case.  I  think 
there  is  no  such  cause  for  reproaching  the  law,  and  that 
our  decision  upon  the  foregoing  questions  should  not  be 
such  as  to  invite  counsel  to  defend  prisoners  upon  techni- 
calities instead  of  the  merits  of  cases.  (Ferris  v.  People, 
31  How.  Pr.  Rep.,  140.) 

The  court  did  not  err  in  permitting  the  district  attorney 
to  produce  in  court  and  show  to  witnesses,  in  the  presence 
of  the  jury,  articles  of  clothing  found  on  the  dead  body 
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of  Mulock,  whom  it  was  alleged  the  prisoner  murdered, 
or  in  permitting  the  district  attorney  to  produce  in  court 
and  show  to  witnesses,  in  the  presence  of  the  jury,  the  hat 
and  gun  found  near  Mulock's  dead  body,  or  a  watch  it 
was  claimed  Mulock  had  on  his  person  the  morning  he 
disappeared,  or  any  other  article  found  on  or  near  his  dead 
body,  or  in  permitting  the  district  attorney  to  produce 
Mulock's  skull  in  court.  (People  v.  Lamed,  3  Selden, 
445;  Mulhado  v.  The  Brooklyn  City  Railroad  Co.,  30  N. 
Y.  Rep.,  370;  People  v.  Kennedy,  32  Id.,  141;  5  Gushing ; 
295;  Burrill  on  Circumstantial  Evidence,  2d  ed.,  135,  137, 
259,  264;  Starkie  on  Ev.  (by  Sharswood),  90  and  91;  Peo- 
ple v.  /Salvador,  1866;  Same  v.  Gonzales,  MS.  Court  of 
Appeals.} 

I  think  it  was  proper  for  the  district  attorney  to  show 
the  watch  to  the  jury,  he  claimed  was  one  Mulock  had 
upon  his  person  at  the  time  he  disappeared,  and  which 
was  subsequently  disposed  of  by  the  prisoner,'  and  iden- 
tified by  witnesses  by  marks  that  were  on  it.  It  was  not 
erroneous  to  allow  the  jury  to  inspect  the  watch  and  judge 
whether  it  was  probable  that  witnesses  could  identify  it 
by  such  marks  as  were  on  it.  It  was  also  proper,  in  my 
judgment,  to  allow  Dr.  Wey  to  examine  the  skull  of 
Mulock  in  court,  with  the  broken  gun  that  was  found 
beside  Mulock's  dead  body,  and  explain  the  fractures  in 
the  skull  and  the  marks  on  it  to  the  jury,  and  to  show  to 
them  how  nicely  parts  of  the  gun-lock  and  sight  on  the 
gun  fitted  the  indentations  or  fractures  in  the  skull.  (See 
authorities,  supra.} 

I  am  of  the  opinion  the  court  did  not  err  in  allowing 
Dr.  Wey  to  state  what  would  cause  the  wounds  or  frac- 
tures on  Mulock's  skull,  or  how  they  could  be  made,  or  in 
subsequently  permitting  the  district  attorney  to  ask  him 
this  question,  viz:  "Are  you  able  to  state  whether  the 
wounds  upon  this  head  (Mulock's  skull)  might  have  been 
produced  by  blows  from  this  musket "  (meaning  the  mus- 
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ket  found  near  Mulock's  dead  body)?  His  answer  was: 
"  They  might  have  been."  He  said  his  reasons  for  this 
opinion  were  "that  certain  prominences  upon  that  musket 
correspond  with  certain  fractures  upon  this  skull."  He 
then  described  how  they  corresponded.  Wey  was  a  physi- 
cian and  surgeon,  and  made  the  post  mortem  examination 
of  Mulock's  body.  He  was  competent  to  give  opinions, 
where  opinions  of  a  medical  witness  were  admissible;  and 
I  think  he  was  competent  to  answer  the  questions  put  to 
him  as  to  what  would  cause  the  wounds  or  fractures  found 
on  Mulock's  skull,  and  that  his  opinions  were  admissible 
as  evidence  against  the  prisoner.  (19  Wend.,  572 ;  5 
JSelden,  194;  31  JV.  T.  Rep.,  320;  4  Barbour,  615.)  I  am 
not  entirely  satisfied  with  the  decision  in  Wilson  v.  The 
People  (4  Parker,  619).  But  if  that  case  was  correctly 
decided,  it  does  not  control  this.  The  questions  and 
answers  in  this  case  differ  from  the  questions  and  answers 
in  Wilson  v.  The  People.  And  I  think  we  need  not  over- 
rule that  case  to  sustain  the  rulings  above  mentioned  in 
this  case.  But  before  I  would  agree  that  those  rulings  in 
this  case  were  erroneous,  I  should  vote  to  overrule  Wilson 
v.  The  People.  For  I  think  medical  witnesses  are  compe- 
tent to  testify  as  to  the  kind  of  an  instrument  or  weapon 
that  would  produce  a  particular  wound  or  fracture,  and 
whether  a  particular  wound  or  fracture  might  not  be  made 
with  an  instrument  or  weapon  mentioned  to  the  witnesses. 
And  this  was  the  kind  of  evidence  Dr.  Wey  gave  as  an 
expert  -in  this  case.  The  question  put  to  him,  whether  he 
was  able  to  state  the  direction  from  which  Mulock's  head 
received  the  injury,  was  not  materially  different  from  the 
others,  and  was  therefore  admissible. 

The  prisoner's  counsel  put  this  question  to  the  witness, 
Howell,  on  his  cross-examination,  viz:  "Have  you  discov- 
ered Mr.  Gardiner,  while  he  has  been  in  jail,  to  be  a  man 
of  very  weak  mind?"  It  was  objected  to,  and  the  objec- 
tion was  sustained.  I  think  the  objection  was  correctly 
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sustained.  The  question  was  not  upon  a  point  inquired 
about  by  the  district  attorney,  and  it  was  leading.  It 
called  for  the  opinion  of  an  unprofessional  witness,  which 
no  one  but  an  expert  could  give,  and  the  question  called 
for  an  opinion  as  to  a  matter  immaterial  to  the  issues  tried. 

The  prisoner  wrote  a  letter  to  the  district  attorney, 
dated  the  17th  day  of  July,  1865,  which  was  while  the 
prisoner  was  confined  in  jail  on  the  charge  of  murdering 
Mulock,  to  which  letter  he  made  oath  before  a  justice  of 
the  peace,  on  the  18th  day  of  the  same  month.  This  let- 
ter stated,  among  other  things,  the  prisoner  was  near 
Mulock  when  he  was  killed,  and  that  one  Eobert  Main 
killed  him  with  a  gun,  and  then  took  his  watches  and  money 
from  his  pockets. 

The  district  attorney  did  not  ciaim  the  right  to  put  this 
letter  in  evidence  until  he  proved  it  was  voluntarily  writ- 
ten by  the  prisoner,  and  sent  to  him  under  circumstances 
that  would  render  it  admissible.  He  then  calle'd  Ransom 
and  other  witnesses  to  satisfy  the  court  the  letter  was  com- 
petent evidence  against  the  prisoner. 

The  district  attorney  examined  Eansom,  who  adminis- 
tered the  oath  to  the  prisoner  attached  to  the  letter.  He 
also  examined  the  sheriff,  Ho  well,  as  to  the  circumstances 
under  which  the  prisoner  signed  the  letter  and  made  oath 
to  it.  He  then  called  William  Halliday,  and  was  exam- 
ining him  as  to  his  being  present  when  the  district  attor- 
ney read  the  letter  to  the  prisoner  in  the  sheriff's  parlor, 
and  as  to  what  the  prisoner  said  concerning  it,  for  the  pur- 
pose of  showing  the  letter  was  written,  signed  and  sworn 
to  under  such  circumstances  as  to  make  it  evidence  in  the 
case  against  the  prisoner,  when  the  court  informed  the 
witness  he  might  tell  precisely  what  was  said  between 
him,  the  district  attorney  and  the  prisoner.  The  prisoner's 
counsel  then  offered  to  show  that  the  repetition  of  the 
contents  of  the  letter  was  made  under  inducements,  by 
proof  aliunde,  that  this  statement  was  thus  made  by  the 
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prisoner;  and  to  prove  that  that  confession  was  not  volun 
tarily  made,  but  was  extorted  by  inducements,  which  ofl'ci 
the  court  rejected,  and  the  prisoner's  counsel  excepted. 
The  court  then  ruled  that  the  district  attorney  had  the 
right  to  proceed  in  the  case,  and  said  to  the  witness: 
"  Go  on." 

This  was  a  ruling  controliug  the  order  of  giving  evidence 
for  the  information  of  the  court,  which  rested  in  discretion. 
(1  Greenl.  Ev.,  §  219.)  The  question  was  whether  the 
court  would  permit  the  district  attorney  to  give  evidence 
to  show  the  letter  was  a  voluntary  statement  of  the 
prisoner  before  permitting  the  prisoner  to  attempt  to  prove 
it  was  not  a  voluntary  statement;  and  the  court  had  the 
right  to  permit  the  district  attorney  to  give  the  first  evidence 
upon  the  question.  The  court  did  not  allow  the  letter  to 
be  read  to  the  jury  until  the  prisoner  gave  evidence  on 
his  part  which  his  counsel  claimed  showed  it  was  not  a 
voluntary  statement.  I  think  this  ruling,  repecting  which 
party  should  first  give  evidence,  was  not  the  subject  of  an 
exception  which  is  reviewable.  (People  v.  Rector,  19 
Wend.,  578.) 

The  court  did  not  permit  the  district  attorney  to  prove 
the  contents  of  the  letter  by  the  confessions  of  the  pris- 
oner; and  when  Halliday  was  asked  to  state  what  the 
prisoner  said  "  in  relation  to  the  facts  in  the  case,"  the 
prisoner's  counsel  did  not  object  to  the  question;  and 
none  of  the  evidence  Halliday  subsequently  gave  on  his 
direct  examination  was  objected  to  by  the  prisoner's  coun- 
sel. The  questions  put  to  him  on  his  direct  examination, 
which  were  objected  to  by  the  prisoner's  counsel,  were  not 
answered. 

If  the  court  erred  when  the  prisoner's  counsel  was 
refused  the  privilege  of  asking  Howell  if  he  had  discovered 
the  prisoner,  while  he  had  been  in  jail,  to  be  a  man  of 
very  weak  mind,  the  error  was  cured  before  that  branch 
of  the  case  was  finished,  by  the  court  ruling  that  the  pris 
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oner's  counsel  might  show  the  prisoner  was  an  impressible 
man,  and  would  do  anything  that  was  told  him;  and  wit- 
nesses were  allowed  to  testify  to  any  facts,  or  circumstances, 
or  peculiarities,  tending  to  show  his  mind  was  weak  or 
unsound,  though  an  unprofessional  witness  was  not  per- 
mitted to  give  his  opinion  from  his  observation  of  the 
prisoner  whether  he  was  of  sound  mind,  which  ruling  was 
correct. 

The  court,  after  hearing  the  evidence  on  both  sides  as 
to  when  and  how  the  letter  was  written  and  verified,  ruled 
that  the  letter  was  competent  evidence  for  the  people 
against  the  prisoner,  to  which  ruling  the  prisoner's  counsel 
excepted.  The  letter  and  affidavit  or  jurat,  signed  by  the 
justice  who  administered  the  oath  to  the  prisoner,  were 
read  in  evidence  by  the  district  attorney;  and  the  prisoner's 
counsel  seems  to  regard  the  question,  as  to  the  admissibility 
of  this  letter,  the  most  important  one  in  the  case.  It  is 
the  only  question  he  spent  much  time  in  arguing.  He  did 
little  more,  than  state  his  other  points  in  the  case. 

The  evidence  given  by  persons  confined  in  jail,  charged 
with  crime,  in  regard  to  the  manner  the  letter  was  written 
and  delivered  to  the  district  attorney,  and  touching  the 
purpose  for  which  it  was  put  forth,  was  not  entitled  to 
much  weight.  The  whole  of  the  evidence  on  the  question, 
considered  together,  justified  the  conclusion  that  the  letter 
was  written,  sworn  to  and  delivered  to  the  district  attor- 
ney, with  the  intention  of  clearing  the  prisoner,  by  charg- 
ing the  murder  he  had  perpetrated  upon  Main,  who  was 
his  tent-mate  at  the  time  the  murder  was  committed.  I 
think  the  letter  should  be  deemed  the  production  or  com- 
position of  the  prisoner,  whether  he  concocted  it,  or  only 
adopted  it  after  it  was  composed  and  writted  by  a  fellow 
prisoner.  It  was  a  device  of  the  prisoner,  whether  original 
or  second-handed,  to  fasten  his  own  crime  upon  his  inno- 
cent tent-mate.  And  the  general  rule  is,  that  whatever 
falsehood  a  person  charged  with  crime  concocts,  to  avert 
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suspicion  from  himself,  is  admissible  evidence  against  him. 
(3  Grecnl.  Ev.,  §  137.)  And  on  the  same  principle,  what- 
ever falsehood  a  person  thus  situated  puts  forth,  to  charge 
his  own  offense  upon  another  who  is  innocent,  must  be 
competent  evidence  against  himself. 

If  the  prisoner's  letter  should  be  regarded  as  a  confes- 
sion, I  think  it  was  competent  evidence  against  him.  No 
promise  was  made  or  inducement  was  held  out  to  him  to 
write  the  letter  or  to  speak  of /its  contents,  by  any  person 
who  had  anything  to  do  with  his  apprehension,  imprison- 
ment or  prosecution;  and  he  voluntarily  signed  the  letter, 
if  he  did  not  write  the  whole  of  it,  and  voluntarily  sent  it 
to  the  district  attorney;  and  he  was  sworn  to  it  at  his  own 
request,  for  the  purpose  of  having  Main  arrested,  and  he 
should  be  regarded  as  acting  as  complainant  against  Main, 
with  the  view  of  fastening  his  own  crime  upon  him,  and  all 
he  did  for  that  purpose  was  voluntarily  done.  (Rex  v. 
Row,  1  British  Crown  Cases,  152;  Joy  on  Confessions,  Law 
Library,  ±th  series,  vol.  15,  pp.  22  and  23;  1  Greenl.  Ev., 
§  223;  3  Id.,  §  137;  1  Parker,  406;  HendricJcson  v.  The 
People,  6  Selden,  9.) 

In  The  People  v.  McMahon  (15  N.  T.  Rep.,  384),  the 
prisoner  did  not  testify  at  his  own  request,  but  he  was 
taken  before  the  coroner  by  a  constable,  and  sworn  and 
examined  as  a  witness  (and  as  I  understand  the  case),  at  the 
request  of  the  coroner,  or  on  the  suggestion  of  some  per- 
son who  was  aiding  in  making  the  investigation,  as  to  how 
and  in  what  manner  the  wife  of  the  prisoner  came  to  her 
death;  and  the  Court  of  Appeals  held  his  evidence,  given 
on  his  examination  before  the  coroner,  was  not  admissible 
against  him  on  his  trial  for  the  murder  of  his  wife.  That 
case  differs  widely  from  this,  in  which  the  prisoner,  upon 
his  own  reasoning,  or  with  the  advice  of  some  of  his  fellow 
prisoners,  voluntarily  prepared  a  letter,  and  voluntarily 
verified  it  on  oath,  with  the  hope  of  saving  his  own  life 
by  charging  his  crime  upon  another. 
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In  The  People  v.  McMahon,  the  prisoner  was  obliged  to 
testify  before  the  coroner,  or  refuse  on  the  ground  he  could 
not  testify  without  criminating  himself,  which  would  have 
been  very  prejudicial  to  him.  But  the  prisoner  in  this 
case  was  not  requested  by  any  person  who  had,  or  ever 
had  had,  any  control  over  him,  or  connection  with  the  case, 
to  write  the  letter  in  question,  or  to  send  it  out  of  jail; 
and  he  was  not  obliged  to  swear  to  it  to  avoid  any  sus- 
picion prejudicial  to  himself.  His  entire  connection  with 
the  letter  was  purely  voluntary;  for  whatever  part  his 
fellow  prisoners  took  in  the  conspiracy,  if  there  was  one, 
to  fasten  the  murder  of  Mulock  upon  Main,  he  was  a  prin- 
cipal in  it.  The  false  oath  he  took,  when  he  verified  the 
letter,  was  taken  without  the  shadow  of  an  excuse.  It 
seems  to  me  any  court  would  stultify  itself  to  hold  that  a 
statement  made  by  a  prisoner,  as  this  letter  was  written, 
sworn  to  and  made  public,  was  not  voluntary,  or  that  it  is 
not  competent  evidence  against  the  author  on  his  trial  for 
the  crime  wickedly  charged  in  it  upon  an  innocent  person, 
whether  the  statement  be  called  a  confession  or  not.  I 
think  the  time  has  not  come  when  a  person,  indicted  for 
murder,  can  voluntarily  make  and  publish  a  statement  for 
the  purpose  of  falsely  charging  such  crime  upon  another, 
which  fails  to  effect  the  object  intended,  but  through  inad- 
vertence, or  for  want  of  foresight,  shows  the  author  to  be 
the  real  murderer,  and  have  such  statement  excluded  as 
evidence  on  his  trial. 

I  am  of  the  opinion  the  prisoner's  letter  in  this  case,  if 
it  can  properly  be  called  a  confession,  was  admissible  as 
evidence  against  him,  not  for  the  reason  that  it  was  sup- 
posed to  be  entirely  true,  but  because  most  of  it  wag  false, 
and  yet  showed,  or  strongly  tended  to  show,  the  prisoner 
was  guilty,  when  he  intended  it  should  have  the  contrary 
effect. 

The  court  charged  the  jury  that  the  confessions  of  the 
prisoner  were  not  evidence  against  him  unless  they  were 
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voluntary;  and  I  am  of  the  opinion  the  part  of  the  charge 
respecting  the  letter  was  correct. 

The  prisoner's  counsel  offered  to  prove  that  other  pris- 
oners broke  out  of  the  jail  in  which  he  was  confined  after 
he  was  indicted,  and  that  certain  fellow  prisoners  tried  to 
induce  him  to  go  out,  and  he  would  not  do  so.  This  offer 
was  properly  excluded  upon  the  authority  of  The  People 
v.  Rathbun  (21  Wend.,  509). 

Mulock  was  as  well  known  by  the  name  of  Amasa 
Mulock  as  he  was  by  the  name  of  Amsey  Mulock,  as  he 
spelled  his  name  and  wrote  it.  There  was,  therefore,  no 
misnomer  of  him  in  the  indictment,  though  his  name  is 
only  given  therein  as  Amasa  Mulock,  The  rule  is,  if  a 
party  or  person  be  known  by  one  name  as  well  as  another, 
he  may  be  described  by  either.  (Barb.  Or.  Tr.,  287; 
State  v.  Gardiner,  Wrights  Ohio  Rep.,  392.) 

Whether  the  name  of  the  murdered  person  was  correctly 
stated  in  the  indictment,  was  a  question  for  the  court  to 
determine  upon  the  evidence;  and  it  was  correctly  decided 
by  the  court. 

I  am  satisfied  the  charge  to  the  jury  was  as  favorable  to 
to  the  prisoner  as  it  should  have  been.  I  think  none  of 
the  exceptions  to  it,  or  to  the  alleged  refusals  to  charge 
the  jury  are  well  taken;  and  I  do  not  think  it  necessary 
or  expedient  to  discuss  any  of  such  exceptions. 

There  are  exceptions  in  the  case  that  were  taken  by  the 
prisoner's  counsel,  which  I  have  not  deemed  of  sufficient 
importance  to  notice  in  this  opinion;  but  I  have  examined 
all  of  them,  and  I  think  neither  of  them  was  well  taken. 

The  evidence  leaves  no  reasonable  doubt  that  the  prisoner 
is  guilty  of  the  crime  of  which  he  has  been  convicted;  and  I 
am  unable  to  see  how  he  could  be  benefited  by  a  new  trial, 
unless  the  people  should  be  unable  to  procure  the  attend- 
ance of  their  witnesses  on  such  trial,  or  this  court  or  the 
Court  of  Appeals  should  hold  that  one  of  his  special  pleas 
was  improperly  overruled;  yet  I  should  vote  for  granting 
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him  a  new  trial  if  I  were  of  the  opinion  any  error,  affecting 
the  merits  of  the  case  to  his  prejudice,  had  been  committed 
on  the  trial  he  has  already  had. 

My  conclusion  is  that  no  error  affecting  the  merits  of  the 
case,  prejudicial  to  the  prisoner,  was  committed  on  his 
trial,  and  that  the  judgment  against  him  should  be  affirmed 
and  executed,  according  to  the  statute  applicable  to  the 
case. 

PARKER,  MASON  and  BOARDMAN  JJ.,  concurred. 

Judgment  affirmed. 

NOTE. — The  prisoner  was  brought  before  the  Broome  General  Term  in 
January,  1867,  by  habeas  corpus,  and  sentenced  to  be  hung  at  Elmira  on  the 
first  day  of  March,  1867  (3  X.  S.,  6th  ed.,  937,  §§  23,  24),  and  he  was 
executed  on  that  day  at  Elmira.  He  made  a  full  confession  of  the  crime 
charged  upon  him,  before  he  was  executed,  but  attributed  it  to  the  influence 
of  bad  women  and  intoxicating  liquor. 


COURT  OP  APPEALS.  June  Term,  1863.  Hunt,  Woodruff,  Mason, 
Grover,  Dwight,  Miller,  Bacon  and  Clerke,  Justices. 

MAURICE  LANERGAN,  Plaintiff  in  Error,  v.  THE  PEOPLE, 
&c.,  Defendants  in  Error. 

A  felony  may  be  charged  in  an  indictment  in  different  ways  in  several  counts, 
for  the  purpose  of  meeting  the  evidence  as  it  appears  on  the  trial,  and  if 
the  different  counts  are  inserted  in  good  faith,  for  the  purpose  of  making 
a  single  charge,  the  court  will  not  compel  the  prosecution  to  elect. 

Conversations  between  parties,  in  order  to  be  admissible  as  evidence  against 
an  accused  person,  must  have  been  not  merely  in  his  bodily  presence,  but 
in'  his  hearing  and  understanding.  A  declaration  made  in  the  presence 
of  one  unconscious  from  sleep  or  stupor,  cannot  be  given  in  evidence 
against  him* 

The  Court  of  General  Sessions  of  the  Peace,  In  and  for  the  city  and  county 
of  New  York,  is  a  "Court  of  Sessions  "  of  the  county  of  New  Tork,  within 
the  meaning  of  the  act  of  1859  (Laws  of  1859,  chap.  339,  §  4),  it  being 
within  the  description  of  the  words  "  The  Court  of  Sessions  of  any  county 
of  this  State." 

An  intent  to  kill,  formed  on  the  instant  of  the  killing,  is  within  the  meaning 
PAR.— VOL.  VI.  14 
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of  the  word  "  premeditated,"  under  the  act  of  1862,  amending  the  law  of 

murder,  as  well  as  under  the  Revised  Sfatntes. 
Drunkenness  is  no  excuse  for  crime,  and  a  person  who  is  voluntarily  in  that 

condition,  is  resposible  for  the  consequences  of  his  acts. 
Evidence  of  intoxication  is  admissible  on  trials  for  murder,  because  it  may 

tend  to  cast  light  upon  the  acts,  observations  or  circumstances  attending 

the  killing;  but  intoxication  must  result  in  a  fixed  mental  disease,  of  some 

continuance  or  duration,  before  it  will  have  the  effect  to  relieve  from 

responsibility  for  crime. 
Concealment  is  evidence  of  malice,  and  tends  to  establish  a  premeditated 

design  to  commit  the  deed. 

THE  plaintiff  in  error  was  indicted  in  the  Court  of  Gene- 
ral Sessions  of  New  York,  at  the  April  term,  1868,  for 
murder,  in  taking  the  life  of  his  wife  Delia,  on  the  26th 
day  of  March,  1866.  The  indictment  contained  three 
counts,  alleging  severally  a  killing:  first,  with  an  axe; 
secondly,  with  a  knife ;  and,  thirdly,  by  beating  and 
choking.  He  was  tried  at  the  June  term,  1867,  the  Hon. 
John  K.  Hackett.  recorder,  presiding. 

The  evidence,  as  given  on  the  trial,  tended  to  show  that 
the  prisoner  and  the  deceased  occupied  two  rooms  on  the 
second  floor  of  a  tenement  house  at  No.  135  Washington 
street,  in  the  First  ward  of  the  city  of  New  York.  That 
they  were  both  of  very  intemperate  habits,  and  frequently 
quarreled. 

The  deceased  commenced  to  drink  freely  of  liquor  on 
St.  Patrick's  day,  and  continued  more  or  less  under  its 
influence  down  to  the  time  of  her  death.  Upon  the  26th 
of  March  the  prisoner,  in  company  with  one  George  Cram, 
visited  the  premises  of  John  Hickey,  brother-in-law  of 
deceased.  They  were  both  under  the  influence  of  liquor. 
While  there,  the  prisoner  spoke  about  his  wife,  and  swore 
he  would  kill  her.  Later  in  the  day  Cram  induced  the 
prisoner  to  go  home,  and  accompanied  him  to  his  house  in 
Washington  street.  Upon  arriving  there  and  going  into 
the  prisoner's  room,  the  deceased  was  found  there  consid- 
erably under  the  influence  of  liquor,  and  upon  going  in 
the  prisoner  made  a  rush  at  his  wife  to  strike  her,  but  was 
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prevented  by  Cram,  and  the  prisoner  then  fell  over  into  a 
rocking  chair  and  went  to  sleep.  While  in  this  condition, 
the  deceased  was  informed  by  Cram  that  he  must  leave 
and  go  to  his  work,  whereupon  the  deceased  inquired  of 
Cram  whether  he  thought  "  he  would  kill  her,"  and  begged 
Cram  not  to  leave,  to  which  Cram  replied:  "No;  what 
humbug!"  Afterwards  Cram  raised  Lanergan,  and  after 
putting  him  to  bed  left  the  premises.  At  the  time,  Cram 
noticed  no  marks  or  bruises  on  the  person  of  the  deceased. 

About  six  o'clock  in  the  evening,  a  little  boy  living  on 
the  third  floor  saw  the  piisoner  have  the  deceased  down 
on  the  floor,  and  beating  her  with  something,  after  which 
a  man  by  the  name  of  Carron  testified  that  he  heard  three 
heavy  knocks  on  the  wall  of  the  room  occupied  by  Lan- 
ergan. Carron,  occupying  the  adjoining  room  to  the 
prisoner,  heard  no  screams.  Lanergan  was  afterwards 
seen  to  come  out  of  his  room,  lock  the  door  and  leave. 

About  nine  o'clock  in  the  evening,  Michael  Tully,  who 
sometimes  lodged  with  the  prisoner,  came  to  his  rooms, 
found  the  door  locked,  and,  having  a  key,  opened  the  door, 
and  upon  going  in  found  the  dead  body  of  Mrs.  Lanergan 
lying  on  the  bed  in  a  nude  condition.  The  alarm  was 
given,  and  the  officers  of  the  law  summoned.  Upon 
examination  of  the  room  occupied  by  the  prisoner  and  his 
wife,  a  number  of  cuts  were  found  on  the  wall  by  the  side 
of  the  bed,  as  if  made  by  an  axe,  on  which  was  blood,  and 
by  the  mantel-piece  stood  an  axe,  upon  the  blade  and 
handle  of  which  were  stains  of  blood.  Upon  the  examina- 
tion of  the  body  of  the  deceased,  a  number  of  incised  and 
lacerated  wounds  were  found.  The  body  was  very  much 
ecchymosed,  and  presented  the  appearance  of  having  been 
badly  beaten. 

Search  was  made  for  the  prisoner  after  the  discovery  of 
the  body  of  his  wife,  and  he  was  shortly  afterwards 
arrested  in  the  vicinity  of  the  occurrence,  in  a  porter 
house.  Upon  his  arrest  a  pocket  knife  was  taken  out  of 
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his  pocket,  having  the  appearance  of  having  been  recently 
sharpened,  and  upon  the  blade  of  which  were  stains  of 
blood.  Upon  being  interrogated  as  to  why  he  beat  his  wife, 
he  replied:  "  I  did  not  beat  her  this  week,  but  last  week." 

Upon  the  post  mortem  examination,  it  appeared,  as  testi- 
fied to  by  the  doctors,  that  she  died  from  concussion  of  the 
brain,  the  skull  being  fractured.  Upon  the  part  of  the 
defence,  it  was  contended  that  the  concussion  of  the  brain 
was  produced  in  consequence  of  her  having  received  a  fall 
while  under  the  influence  of  liquor;  and  they  also  proved 
the  good  character  of  the  accused  for  peace  and  quietness, 
and  the  improbability  of  the  deceased  having  died  from 
the  efiect  of  violence  at  the  hands  of  the  prisoner;  and  as 
explanatory  of  his  conduct  as  to  the  threats  of  taking  his 
wife's  life,  showed  his  drunkenness  during  the  day  of  the 
alleged  occurrence.  After  the  testimony  closed,  counsel 
for  the  prisoner  moved  the  court  that  the  prosecution  elect 
before  going  to  the  jury,  upon  which  count  of  the  indict- 
meet  they  would  claim  a  conviction.  The  court  refused  to 
compel  an  election,  to  which  refusal  counsel  for  the  pris- 
oner excepted,  after  which  counsel  for  prisoner  requested 
the  court  to  charge  the  jury  in  the  affirmative  upon  the 
following  propositions  of  law: 

"  That  in  order  to  constitute  murder  in  the  first  degree, 
the  premeditation  must  have  existed  prior  to  the  imme- 
diate occurrence,  which  resulted  in  death. 

"  That  if  upon  a  sudden  quarrel  or  meeting  between  both 
parties,  one  kills  another  designedly  and  with  malice,  there 
being  no  previous  deliberation,  it  is  the  duty  of  the  jury 
to  treat  such  as  a  case  of  murder  in  the  second  degree. 

"  That  the  fact  of  the  intoxication  of  the  prisoner,  if 
proved  to  the  satisfaction  of  the  jury,  is  a  proper  matter 
to  be  considered  by  the  jury  in  determining  the  question 
as  to  whether  his  mind  was  in  such  a  condition  as  to  be 
able  to  form  an  intent  to  kill,  or  a  premeditated  design  to 
affect  death." 
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The  court  refused  so  to  charge,  to  which  refusal  counsel 
excepted.  The  jury  rendered  a  verdict  of  guilty  of  mur- 
der in  the  first  degree.  A  motion  for  a  new  trial  was 
made,  on  the  ground  of  the  verdict  being  against  the  law 
and  the  evidence;  but  the  court  refused  to  entertain  the 
same,  on  the  ground  that  no  such  power  was  vested  in  the 
court,  to  which  ruling  an  exception  was  taken  on  writ  of 
error.  The  general  term  of  the  Supreme  Court  affirmed 
the  judgment,  and  the  case  was  then  brought  into  this 
court. 

The  following  opinion  was  given  in  the  Supreme  Court, 
which  is  reported,  because  it  decides  several  questions  not 
noticed  in  the  opinion  in  the  Court  of  Appeals. 

The  case  was  heard  at  the  New  York  General  Term, 
before  Leonard,  ClerJce  and  Sutherland,  Justices,  and 
decided  November,  1867. 

i  t 

LEONARD,  P.  J.  Maurice  Lanergan  was  indicted,  tried, 
and  convicted  in  the  Court  of  General  Sessions  of  the  city 
of  New  York  of  murder  in  the  first  degree,  and  sentenced 
to  be  executed.  The  case  comes  up  before  this  court  upon 
a  writ  of  error. 

The  indictment  charges  Lanergan  on  three  counts,  with 
killing  Delia  Lanergan:  first,  with  a  knife;  second,  with 
an  axe ;  third,  by  beating  and  choking.  The  deceased  was 
the  wife  of  the  accused.  Both  began  to  use  intoxicating 
liquors  excessively  on  St.  Patrick's  day,  and  continued  to 
do  so,  becoming  more  and  more  subjected  to  intoxication, 
till  the  evening  of  March  26,  1867,  when  the  death  of 
Delia  occurred  by  violence. 

They  occupied  two  rooms  in  a  tenement  house  in  Wash- 
ington street,  on  the  second  floor;  one  of  which  they  let 
for  a  lodging  room  to  Tully  and  Cram,  who  were  witnesses 
at  the  trial. 

John  Sullivan  (stated  in  the  charge  of  the  recorder,  to 
be  a  lad  of  thirteen  years),  testified  that  he  resided  in  the 
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same  house.  That  towards  evening,  about  two  hours  and 
a  half  after  the  school,  which  he  attended,  had  closed  for 
the  day,  or  about  five  and  one-half  o'clock,  p.  M.,  he  was 
going  down  stairs,  and  saw  Mrs.  Lauergan  on  the  floor, 
near  the  door  of  the  rooms,  which  the  accused,  with  his 
wife,  occupied,  and  the  accused  then  beating  her  with  some- 
thing he  had  in  his  hand.  He  could  not  see  what  the 
accused  had  in  his  hand.  When  Lanergan  saw  the  boy, 
he  "drew  the  thing  back,"  and  put  his  hand  over  the  mouth 
of  the  deceased.  Tully,  one  of  the  lodgers,  came  out  of 
the  door,  and  went  down  stairs,  passing  the  witness.  Lan- 
ergan closed  the  door.  Nothing  appears  to  have  been 
spoken  by  any  one  at  this  time.  He  does  not  mention  any 
noise.  Thomas  Carron  testified  that  he  occupied  a  room 
adjoining  that  of  Lanergan.  A  little  before  night,  half  an 
hour  or  so,  on  the  day  of  the  occurrence,  he  heard  three 
knocks,  as  jt  might  be  of  an  axe  or  sledge,  in  Lanergan's 
room.  In  less  than  an  hour  he  saw  Lanergan  come  out 
of  the  room,  go  down  stairs,  and  out  of  the  house.  When 
Carron  left  his  own  room,  the  door  of  Lanergan's  room 
was  closed.  Nothing  was  said  by  either  of  them.  Later 
in  the  evening  he  heard  Tully  in  Lanergan's  room  halloo- 
ing and  clapping  his  hands.  He  thinks  it  was  about  ten 
o'clock.  He  went  into  the  room,  and  saw  the  deceased 
lying  upon  the  bed,  dead.  He  heard  no  scream  when  he 
heard  the  knocks.  After  this  he  went  at  once  for  the  sister 
of  the  deceased,  Mrs.  Hickey,  and  met  Lanergan  on  the 
way  to  his  rooms.  Lanergan  was  then  returning  from  Mrs. 
Hickey's  residence,  where  he  had  been,  and  informed  her 
that  his  wife  was  dead. 

Tully  testified  that  Lanergan  and  his  wife  were  in  bed 
when  he  left  the  house  to  go  to  his  business,  on  the  morn- 
ing of  the  26th  of  March.  He  returned  between  six  and 
six  and  one-half  o'clock,  p.  M.,  and  saw  Mrs.  Lanergan  then 
in  bed.  Lanergan  told  the  witness  he  had  better  get  his 
supper.  He  left  the  house,  got  his  supper,  and  appears 
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to  have  met  Lanergan  at  about  eight  o'clock,  when  the 
two,  together  with  John  Hickey,  the  brother-in-law  of  Lan- 
ergan, took  a  drink  at  a  public  house.  They  played  domi- 
noes at  another  public  house,  near  by,  till  after  ten  o'clock. 
Tully  then  went  to  his  room  at  Lanergan's  house,  having 
a  night  key,  with  which  Lanergan  had  supplied  him.  He 
thought  Lanergan  under  the  influence  of  liquor  when  he 
left  him.  Tully  went  to  the  rooms,  went  in,  lit  a  light, 
saw  Mrs.  Lanergan  in  bed;  called,  got  no  answer;  went 
over,  and  listened  to  hear  her  breathe;  laid  his  hand  on 
her  chest,  and  found  it  cold.  He  then  gave  the  alarm, 
and  called  the  neighbors. 

The  week  previous,  Tully  saw  Lanergan  strike  the 
deceased  (who  was  under  the  influence  of  liquor,  and  in 
bed),  with  a  broom  handle  upon  her  hip  to  keep  her  quiet. 
She  was  striving  to  get  up,  and  made  a  racket,  and  Lan- 
ergan struck  her  to  keep  her  quiet. 

Tully  testified  that  he  left  the  house  at  seven  and  one- 
half  that  morning,  and  did  not  return  until  six  and  one- 
half  P.  M.  Was  not  at  the  room  at  five  and  one-half  p.  M. 
Did  not  see  Lanergan  beat  his  wife,  while  she  was  on  the 
floor.  He  knows  the  boy  Sullivan  by  sight.  Did  not 
pass  him  at  the  time  of  such  an  occurrence  as  the  lad  tes- 
tified to. 

Cram,  who  occupied  the  room  with  Tully,  as  a  lodger, 
testified  that  he  took  Lanergan  home  about  one  o'clock,  on 
the  day  of  the  occurrence,  from  the  residence  of  Hickey, 
where  they  had  dinner.  That  Lanergan  was  very  drunk 
and  staggered  against  his  wife  when  he  went  in,  grabbed 
her,  and  "went  to  strike  her,"  but  Cram  calling  to  him, 
not  to  strike  her  for  God's  sake,  and  the  deceased  repeat- 
ing the  words,  he  staggered  into  the  rocking-chair.  From 
his  actions,  Cram  was  satisfied  that  Lanergan  was  so  drunk 
that  he  did  not  know  anything.  Cram  then  advised  her  to 
lie  down.  She  inquired  of  Cram  if  he  thought  Lanergan 
would  kill  her.  He  replied,  "no!  what  humbug!"  Cram 
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says,  that  Lanergan  was  then  asleep  in  the  rocking- 
chair. 

The  prisoner's  counsel  objected  to  this  evidence.  The 
court  overruled  the  objection,  and  an  exception  was  taken. 
The  witness  then  further  testified,  "  I  told  her  it  was  hum- 
bug, or  something  to  that  effect;  Mrs.  Lanergan  asked  me 
not  to  go  out,  but  to  put  him  to  bed.  I  went  and  asked  him, 
said  I,  '  Maurice,  get  into  bed.'  I  then  assisted  him  to  get 
into  the  bed.  I  then  left  the  house." 

Lanergan  took  his  dinner  that  day  at  Hickey's  and  was 
then  quite  intoxicated.  Referring  to  the  drunken  condi- 
tion of  his  wife,  he  said  with  an  oath,  while  at  Hickey's 
that  he  would  kill  her.  Hickey  did  not  think  that  he 
meant  any  harm  by  this  threat.  Mrs.  Hickey  said,  "  Lan- 
ergan, you  know  you  have  a  good  wife."  Lanergan  cried 
and  praised  the  goodness  of  the  deceased. 

On  an  examination  of  the  room  occupied  by  Lanergan, 
made  the  next  morning,  an  axe  was  found  there  with  blood 
on  it. 

The  post-mortem  examination  showed  a  contusion  upon 
the  side  of  the  head,  made  with  some  blunt  instrument. 
The  dura-mater,  or  membraneous  covering  of  the  brain, 
was  ruptured,  immediately  under  the  contusion,  but  the 
skull  was  not  fractured.  There  was  also  a  broken  broom- 
handle  in  the  room.  A  knife  was  taken  from  the  pocket 
of  the  prisoner  at  the  station  house,  and  the  policeman 
who  made  the  arrest  and  was  examined  as  a  witness,  testi- 
fied that  he  thought  the  blade  appeared  to  have  been 
recently  rubbed. 

It  should  be  further  observed,  that  the  post-mortem 
examination  disclosed  only  a  local  extravasation  of  blood 
at  the  place  where  the  skull  and  dura-mater  were  bruised, 
but  there  was  nothing  showing  that  the  brain  was  not 
otherwise  in  a  healthy  condition. 

The  face,  arms  and  legs  of  the  deceased  appeared  to  be 
black  and  blue,  and  exhibited  signs  of  bruising. 
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The  witness  also  speaks  of  her  face  as  swollen  and  dis- 
colored before  the  fatal  occurrence  took  place.  It  is  also 
proven  that  she  had  fallen  down  a  flight  of  stairs.  Several 
witnesses  testified  to  the  general  good  character  of  Laner- 
gan, as  a  quiet,  peaceable  and  inoffensive  person,  not 
quarrelsome,  but  very  peaceable  in  his  disposition. 

After  the  evidence  was  closed,  the  prisoner's  counsel 
requested  the  recorder  to  charge  the  jury. 

"That  in  order  to  constitute  murder  in  the  first  degree, 
the  premeditation  must  have  existed  prior  to  the  imme- 
diate occurrence  which  resulted  in  death;"  also,  "that  if 
upon  a  sudden  quarrel  or  meeting  between  both  parties, 
one  kills  another  designedly  and  with  malice,  there  being 
no  previous  deliberation,  it  is  the  duty  of  the  jury  to  treat 
such  as  a  case  of  murder  in  the  second  degree." 

Also,  "  that  the  fact  of  the  intoxication  of  the  prisoner, 
if  proved  to  the  satisfaction  of  the  jury,  is  a  proper  mat- 
ter to  be  considered  by  the  jury  in  determining  the  ques- 
tion as  to  whether  his  mind  was  in  such  a  condition  as  to 
be  able  to  form  an  intent  to  kill,  or  a  premeditated  design 
to  effect  death. 

There  were  other  requests  made  to  charge  as  to  the  law, 
but  no  question  has  been  raised  here  in  respect  to  any  other. 

The  recorder  refused  to  compel  the  district  attorney  to 
elect  upon  which  of  the  three  counts  in  the  indictment  he 
would  claim  a  conviction,  and  to  his  refusal  there  was  an 
exception. 

The  prisoner's  counsel  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  law  and  the  evi- 
dence. Argument  was  then  had  by  the  prisoner's  counsel 
and  the  district  attorney,  as  to  the  power  of  the  court  to 
entertain  the  motion.  The  recorder  said,  that  assuming 
that  he  had  the  power  to  hear  the  motion  (but  not  passing 
upon  that  question),  no  argument  would  induce  him,  to 
grant  a  new  trial,  either  upon  errors  of  law  or  of  fact,  and 
thereupon  denied  the  motion. 
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Upon  being  further  requested  to  decide  whether  the 
prisoner  had  the  right  to  move  for  a  new  trial  in  that  court, 
upon  the  merits,  the  recorder  further  said  "I  decide  that 
this  court  has  not  that  power."  The  counsel  for  the  pris- 
oner then  said:  "We  except  to  your  Honor's  refusal  to 
entertain  the  motion  for  a  new  trial." 

The  prisoner's  counsel  also  insists  before  this  court,  upon 
the  present  appeal,  that  the  verdict  is  against  the  evidence, 
The  recorder  did  not,  in  his  charge,  declare  the  law  in  con- 
formity with  the  requests  above  stated,  made  by  the  coun 
sel  for  the  prisoner. 

Previous  to  the  act  of  1860,  the  law  was  well  settled 
that  an  intent  to  kill,  formed  on  the  instant  of  the  killing, 
was  proof  of  premeditation,  and  established  the  malicious 
intent  necessary  to  constitute  the  crime  of  murder. 

The  use  of  numerous  adjectives  in  the  act  of  1860, 
defining  murder  in  the  first  degree,  as  "willful,  deliberate 
and  premeditated  "  killing,  and  the  enactment  of  a  second 
degree  of  murder  not  punishable  by  death,  induced  the 
judges  of  the  first  district,  or  some  of  them  at  least,  to 
hold,  that  an  intent  to  kill,  formed  at  the  instant  of  killing, 
was  not  such  premeditation  as  the  new  statute  contem- 
plated. This  construction  was  further  confirmed  by  the 
immediate  conjunction  of  the  adjectives  cited  above,  with 
a  reference  to  specific  acts  of  murder  in  the  first  degree, 
by  poison  and  lying  in  wait,  involving  a  premeditation  of 
some  considerable  time,  and  embodying  the  idea  of  a  pre- 
conceived plan.  Certain  other  acts  of  killing  while  in  the 
commission  of  specific  crimes,  were  also  declared  to  be 
murder  in  the  first  degree,  without  any  reference  to  malice 
or  premeditation.  It  is  not  necessary  now  to  decide 
whether  the  construction  given  to  the  act  of  1860  was  cor- 
rect or  not.  The  act  of  1862,  while  retaining  the  division 
of  two  degrees  in  the  crime  of  murder,  has  provided  three 
very  distinct  definitions  of  murder  in  the  first  degree.  The 
first  declares  that  the  killing  of  a  human  being  with  a  pro- 
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meditated  design  to  effect  death,  shall  be  murder  in  the 
first  degree.  This  definition  is  the  same  as  the  first  defini- 
tion of  the  crime  in  the  statutes  prior  to  1860.  The  appli- 
cation of  the  term  "premeditated"  to  an  intent,  formed  on 
the  instant  of  the  killing,  so  well  established  by  the  courts 
as  proof  of  a  malicious  intent  to  commit  murder,  must  be 
deemed  to  have  been  understood  by  the  Legislature,  and 
that  it  was  intended  that  there  should  be  no  change  in  the 
meaning  or  application  of  that  term,  as  applied  to  the  kill- 
ing of  a  human  being. 

Premeditation  proves  a  malicious  intention,  when  applied 
to  a  homicide;  and  when  the  killing  occurs  with  an  intent 
to  effect  death,  however  instantaneously  the  intent  is  formed 
prior  to  the  commission  of  the  deed,  the  crime  is  murder. 
Under  the  law,  as  it  existed  prior  to  1860,  the  penalty  of 
that  crime  was  death.  Since  the  act  of  1862,  such  killing 
is  murder  in  the  first  degree,  and  the  penalty  is  the  same. 
The  word  "  premeditated"  is  used  in  the  same  connection 
in  the  old  and  in  the  present  statute,  and  must  have  the 
same  meaning  and  construction.  The  definition  of  murder 
in  the  second  degree  is  exceedingly  obscure  under  the  act 
of  1862.  A  slight  verbal  alteration  will  make  it  definite 
and  certain,  and  not  unreasonable,  or,  perhaps  it  is  better 
to  say,  not  without  reason.  As  it  reads  literally,  there  is 
no  affirmative  definition  of  murder  in  the  second  degree. 
The  second  degree  is  such  murder  as  is  not  within  the 
definition  of  murder  in  the  first  degree. 

The  last  sentence  of  section  five,  defining  the  crime  of 
murder,  as  contained  in  the  act  of  1862,  reads  as  follows: 
"  Such  killing,  unless  it  be  murder  in  the  first  degree,  or 
manslaughter,  or  excusable  or  justifiable  homicide,  as  here- 
inafter provided,  or  when  perpetrated  without  any  design 
to  effect  death,  by  a  person  engaged  in  the  commission  of 
any  felony,  shall  be  murder  in  the  second  degree." 

The  inquiry  occurs,  why,  except  from  the  definition  of 
murder  in  the  second  degree,  the  killing  of  a  human  being 
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by  a  person  engaged  in  the  commission  of  a  felony,  although 
perpetrated  without  any  design  to  effect  death  ?  Such 
killing  was  formerly  murder,  and  the  penalty  death,  when 
no  division  of  the  crime  of  murder  into  first  and  second 
degrees  existed.  Under  the  statute,  as  it  existed  prior  to 
I860,  such  killing  was  embraced  in  the  third  definition  of 
murder  in  express  language.  The  first  and  second  defini- 
tions of  murder  in  the  first  degree,  as  contained  in  the  act 
of  1862,  are  the  same,  verbatim,  as  contained  in  the  defini- 
tion of  murder  by  the  statute  before  the  division  of  that 
crime  into  two  degrees.  The  third  definition  of  murder 
in  the  first  degree,  by  the  act  of  1862,  includes  killing  only 
when  perpetrated  in  committing  arson  in  the  first  degree. 
The  third  definition  of  murder  by  the  statute,  in  force  prior 
to  1860,  was  in  these  words:  "When  perpetrated  without 
any  design  to  effect  death,  by  a  person  engaged  in  the 
commission  of  any  felony."  The  third  definition  of  mur- 
der is  the  only  part  of  the  former  law  that  has  been  modi- 
fied. In  other  respects,  the  three  definitions  of  murder  in 
the  first  degree  are  the  same  now  as  those  of  murder,  con- 
tained in  the  statute  before  1860.  A  further  reference  to 
the  statutes  is  in  vain  to  find  what  crime  is  committed  by 
the  killing  of  a  human  being,  "  when  perpetrated  without 
any  design  to  effect  death,  by  a  person  engaged  in  the 
commission  of  any  felony."  As  the  statute  now  reads, 
such  killing  is  not  murder  in  the  first  degree,  and  it  is 
excepted  from  the  definition  of  murder  in  the  second 
degree,  nor  is  it  found  in  any  other  portion  of  the  statutes 
punishable  as  a  crime.  Clearly,  it  could  not  have  been  the 
intention  of  the  Legislature  to  exempt  such  a  class  of  crime 
from  any  punishment.  I  will  not  undertake  to  declare  in 
this  case  that  the  statute,  as  now  existing,  can  be  amended 
by  any  judicial  construction.  It  is  not  necessary  so  to  do. 
I  will  barely  suggest  that  an  obliteration  of  the  last  "  or," 
occurring  in  the  sentence  of  section  five  in  the  act  of  1862, 
defining  murder  in  the  second  degree,  will  remove  the 
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obscurity  now  existing,  and  give  an  express  affirmative 
definition  to  murder  in  the  second  degree,  in  harmony 
with  the  modification  of  the  third  definition  of  murder,  as 
contained  in  the  statutes  prior  to  1860,  into  murder  in  the 
second  degree,  except  in  the  single  instance  of  killing  when 
perpetrated  in  committing  arson  in  the  first  degree.  It 
will,  perhaps,  not  be  too  much  to  say  that,  in  my  opinion, 
such  an  amendment,  by  judicial  construction,  will  be  in 
harmony  with  the  intention  of  the  Legislature.  It  will,  I 
think,  be  impossible  to  conceive  of  any  definition  of  mur» 
der,  as  embraced  in  the  law  prior  to  1860,  not  now  defined 
to  be  murder  in  the  first  degree,  except  killing,  without 
premeditation  or  design,  by  a  person  in  the  commission  of 
a  felony  other  than  arson  in  the  first  degree.  The  conclu- 
sion is  entirely  satisfactory  to  my  mind  that  it  was  intended 
to  embrace  killing,  under  the  circumstances  last  mentioned, 
within  the  definition  of  murder  in  the  second  degree,  by 
the  act  of  1862.  Unless  this  class  of  homicide  be  included, 
there  is  no  crime  embraced  in  the  present  definition  of 
murder  in  the  second  degree. 

I  expressed  the  same  opinion  substantially  in  the  case 
of  The  People  v.  tSkeehan,  recently  decided  by  the  general 
term  in  this  district,  without  any  elaboration  or  course  of 
reasoning  by  which  I  had  reached  that  conclusion.  A 
reference  to  that  opinion  by  the  counsel  for  the  prisoner 
has  induced  me  to  make  this  explanation.  My  reasons 
have  now  been  given,  as  they  ought  to  have  been  in  the 
former  case,  that  the  conclusion  there  stated  may  stand 
only  for  so  much  as  it  shall  prove  to  be  judicially  worth. 
No  doubt  it  would  be  better  that  the  amendment  should 
be  made  by  the  Legislature,  rather  than  left  to  the  con- 
struction of  the  judiciary. 

It  is  evident  from  the  previous  observations,  that  the 
recorder  committed  no  error  in  declining  to  charge  in  con- 
formity with  the  first  two  requests  of  the  prisoner's  counsel, 
relating  to  premeditation  and  deliberation,  as  applicable 
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to  murder  in  the  first  and  second  degrees.  Both  requests 
assume  that  an  intent  to  kill,  formed  at  the  time  of  the 
commission  of  the  act,  will  not  be  evidence  of  premedita- 
tion. The  rule  of  law  is  otherwise,  and  the  requests  are 
not  consistent  with  the  rule. 

The  remaining  request  is  in  reference  to  the  mental  con- 
dition of  the  prisoner,  arising  from  intoxication,  which  the 
recorder  was  requested  to  instruct  the  jury,  they  might 
take  into  consideration  in  determining  whether  he  was 
able  to  form  an  intent  to  kill,  or  a  premeditated  design  to 
effect  death. 

The  evidence  established  that  the  prisoner  had  been 
drinking  intoxicating  liquors  for  some  days;  and  that  he 
was  very  much  intoxicated  at  one  o'clock,  some  four  or  five 
hours  before  the  probable  time  when  the  killing  occurred. 
Carron,  one  of  the  witnesses,  saw  him  go  out  of  the  house, 
leaving  his  wife  there  dead,  from  violence  which  he  had 
inflicted,  and  he  required  no  assistance  to  walk;  neither 
doing  anything  to  call  for  a  remark,  so  far  as  it  appears 
from  the  evidence,  nor  making  any  observation,  but  know- 
ing sufficient  to  conceal  his  crime  for  several  hours,  and 
until  her  death  was  discovered,  and  the  alarm  given  at  or 
about  ten  o'clock  in  the  evening.  After  passing  the  evening 
at  different  public  houses,  from  the  time  he  left  his  own 
rooms,  after  the  murder  (between  six  and  seven  o'clock), 
until  ten  o'clock,  when  he  went  to  the  residence  of  the 
sister  of  his  deceased  wife,  and  informed  her  that  his  wife 
was  dead.  He  then  returned  to  his  own  rooms,  and -neither 
did  or  said  anything  tending  to  show  any  want  of  his  usual 
intelligence  or  understanding,  so  far  as  appears  from  the 
evidence.  There  are  few  instances  of  persons  who  have, 
in  a  state  of  intoxication,  taken  the  life  of  another,  who 
could  refrain  from  saying  or  doing  something  which  would 
tend  to  inculpation  for  nearly  four  hours  after  the  commis- 
sion of  the  act. 

There  is  no  evidence  tending  to  establish  the  existence 
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of  any  mental  disorder  or  aberration  at  the  time  of  the 
offense  committed.  There  was  no  evidence  to  show  that 
the  will  of  the  prisoner  was  not  entirely  the  regulator  of 
his  conduct. 

The  rule  appears  to  be  that  drunkenness  is  no  excuse 
for  crime,  and  that  the  person  who  is  voluntarily  in  that 
condition,  must  take  the  consequences  of  his  own  acts. 
(People  v.  Rogers,  18  N.  Y.) 

It  appears,  too,  from  the  same  case,  that  intoxication 
may  be  adverted  to  where  "  you  would  not  infer  a  mali- 
cious intent/'  or  where  the  accused  has  been  aggravated 
by  the  conduct  of  the  deceased,  but  not  where  the  killing 
was  caused  by  the  use  of  a  dangerous  instrument. 

The  evidence  of  intoxication  is  admissible  in  every  trial 
for  murder,  because  it  may  tend  to  cast  light  upon  the  acts, 
observations  or  circumstances  attending  the  killing. 

Intoxication  must  result  in  a  fixed  mental  disease,  of  some 
continuance  or  duration,  before  it  will  have  the  effect  to 
relieve  from  responsibility  for  crime. 

There  was  no  error  in  refusing  to  charge,  as  requested, 
upon  the  subject  of  intoxication.  Nor  was  there  any  error 
in  refusing  to  require  the  public  prosecutor  to  elect  between 
the  three  counts  in  the  indictment. 

The  prisoner  was  apprised  of  the  charge,  and  that  proof 
would  be  produced  to  show  that  the  crime  was  committed 
in  one  of  the  several  ways  in  which  it  was  charged. 

The  conviction  is  for  murder  in  the  first  degree,  the  crime 
charged  in  each  count,  and  not  of  the  facts  which  constitute 
the  offense. 

In  Colt's  Case,  the  indictment  charged  the  killing  with 
an  instrument  unknown  in  one  count,  and  in  another  with 
a  hatchet. 

The  indictment  was  sustained  upon  appeal,  and  also  the 
admission  of  evidence  tending  to  show  that  the  killing  was 
committed  by  a  ball  from  a  pistol,  a  weapon  not  mentioned 
in  the  indictment,  and  the  evidence  was  admissible  only 
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under  the  general  count,  of  killing  with  an  unknown  instru- 
ment 

In  the  present  case,  there  was  evidence  tending  to  prove 
that  the  offense  was  committed  with  an  axe. 

The  prisoner  also  had  a  pocket  knife r  which  the  police- 
man thought  had  been  recently  rubbed,  leaving  a  possible 
inference  that  an  attempt  had  been  made  to  remove  the 
stain  of  blood. 

The  evidence,  or  rather  the  probability,  of  the  commis- 
sion of  the  offense  with  a  knife  was  very  slight. 

From  the  evidence  of  the  boy  Sullivan,  there  was  more 
probability  that  the  offense  was  committed  by  beating  or 
choking. 

I  can  perceive  no  inconsistency  in  the  conviction  had 
under  these  counts,  and  no  injury  to  the  defense  or  the 
fairness  of  the  trial. 

The  recorder  denied  the  motion  for  a  new  trial  upon  the 
merits.  He  declared  that  he  would  not  grant  a  new  trial 
for  any  error  of  law  or  fact  appearing  in  the  case,  assuming 
that  he  had  the  power  to  hear  the  motion.  He  was  after 
wards  invited  to  declare  whether  he  had  the  power  to 
entertain  the  motion,  and  he  gave  his  opinion  that  he  had 
not  the  poweac. 

I  thiak  upon  the  authority  of  Lowenburg*s  Case,  in  the 
Court  of  Appeals  (27  JV.  Y.  Rep.,  336),  that  the  recorder 
was  mistaken  in  his  opinion,  but  if  he  had  granted  a  new 
trial,  his  mistake  would  have  been  much  greater;  it  would 
have  been  an  'error. 

There  was  no  -error  in  admitting  the  evidence  of  the  con- 
Tersation  between  the  witness  Cram  and  the  deceased. 

Lanergan  was  present,  and  although  very  drunk,  it 
appears  that  he  was  not  wholly  insensible,  although  Cram 
says  he  was  satisfied  that  Lanergan  was  so  drunk  he  did 
not  know  anythioag;  for  it  appears  that  he  immediately 
afterwards  asked  Lanergan  to  get  into  bed,  and  he  com- 
plied, with  the  assistance  of  Cram. 
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The  conversation  was  wholly  immaterial,  as  affecting  the 
result.  It  showed  that  Cram  did  not  not  believe  Lauergan 
would  kill  her,  while  she  had  so  much  apprehension  as  to 
ask  the  opinion  of  Cram  about  it. 

The  evidence  tended  to  prove  an  absence  of  malice, 
rather  than  the  contrary. 

There  was  also  some  reason  to  doubt  the  exact  truth  of 
the  evidence  that  the  prisoner  "  was  so  drunk  that  he  did 
not  know  anything,"  and  that  "  he  was  asleep,"  and  in  that 
aspect  it  was  admissible,  and  competent  for  the  jury  to 
pass  upon  its  weight  or  sufficiency  as  evidence. 

Upon  the  merits,  the  judgment  is,  in  my  opinion,  cor- 
rect. I  am  unable  to  perceive  that  there  is  any  error  of 
law  or  fact,  or  that  any  injustice  had  been  done  by  the 
conviction. 

There  appears  to  be  no  evidence  showing  any  motive  to 
induce  the  commission  of  the  crime. 

The  evidence  of  the  lad,  Sullivan,  proved  that  Lanergan 
attempted  to  conceal  the  act  which  he  was  committing, 
and  suppress  any  attempt  his  wife  might  make  with  her 
voice  to  give  an  alarm. 

It  is  true  that  the  evidence  of  the  lad  was  contradicted 
by  Tully,  but  both  were  before  the  jury,  and  it  was  their 
province  to  decide  upon  the  credibility  of  the  two  wit- 
nesses. 

The  prisoner  also  concealed  the  killing  for  several  hours. 
He  has  never  admitted  the  killing  by  himself,  and  claimed 
that  it  was  an  accident,  or  for  any  cause  excusable;  at  least 
there  is  no  evidence  of  any  such  admission. 

Concealment,  it  is  well  settled,  is  evidence  of  malice — of 
a  premeditated  design  to  commit  the  deed. 

If  he  had  not  intentionally  committed  the  killing,  some 
human  emotion  would  have  induced  him  to  betray  his 
sorrow  or  his  consciousness  of  his  own  overwhelming 
disaster. 

The  evidence  of  the  sounds  heard  in  the  room  of  Laner- 
PAR.— VOL.  VI.  15 
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gan  by  Carron;  the  axe  found  there  with  marks  of  blood 
on  it;  the  contusion  upon  the  head  of  the  deceased  with  a 
blunt  instrument;  the  fact  that  the  deceased  and  the 
accused  were  left  together  in  their  rooms  at  one  o'clock  by 
Cram,  when  she  was  last  seen  alive;  that  he  was  seen  to 
leave  the  rooms  shortly  after  the  heavy  sounds  or  knocks 
heard  by  Carron;  that  Tully  found  the  door  locked  when 
he  returned  at  about  ten  o'clock,  no  one  appearing  to  have 
been  there  after  Carron  saw  Lanergan  leaving  the  place; 
that  after  passing  the  evening  away  from  his  ropm,  from 
the  time  he  left  there  when  Carron  saw  him,  till  about  ten 
o'clock,  when,  without  any  one  giving  him  the  information, 
he  was  able  to  go  to  the  residence  of  Hickey  and  inform 
Mrs.  Hickey  that  his  wife  was  dead,  he  having  previously 
omitted  to  make  any  mention  of  the  fact  to  Tully  or  to 
his  brother-in-law,  Hickey,  with  whom  he  had  passed  a 
considerable  portion  of  the  evening;  all  these  facts,  aside 
from  the  evidence  of  the  lad,  Sullivan,  make  a  strong  case 
of  premeditated  murder.  Tully  saw  Mrs.  Lanergai.  in  bed, 
as  he  thought,  at  six  or  six  and  a  half  o'clock,  p.  M.,  and 
Lanergan  advised  him  to  get  his  supper  elsewhere.  It  is 
probable,  from  the  evidence  of  Sullivan  and  Carron,  as  to 
the  time  when  the  former  saw  Lanergan  striking  his  wife, 
and  the  latter  heard  knocks  as  with  an  axe  or  sledge;  that 
the  murder  had  been  then  committed.  Tully  was  mistaken 
in  supposing  that  she  was  alive  and  lying  down  in  her 
dress.  If  so,  then  the  skill  with  which  Lanergan  induced 
Tully  to  go  away  was  sufficient  to  rebut  any  idea  of  stupe- 
faction from  intoxication,  and  to  establish  premeditation  or 
design  in  the  commission  of  the  killing. 

In  my  opinion  the  judgment  should  be  affirmed. 

CLEEKE,  J.,  concurred. 

SUTHERLAND,  J.  I  concur  in  the  conclusion,  but  I 
would  suggest  that  the  presiding  judge  is  certainly  mis- 
taken in  his  construction  of  the  fifth  section  of  the  act  of 
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April  12th,  1862.     The  last  "or"  in  that  section  should 
be  read  "and." 

Compare  that  section  with  section  fourth. 

The  killing,  without  premeditated  design,  in  the  com- 
mission of  a  felony,  is  not  excepted  in  the  last  sentence 
of  the  fifth  section,  but  is  made  murder  in  the  second 
degree  by  it. 

The  whole  act,  and  especially  section  fifth,  is  crudely 
drawn,  but  I  think  its  meaning  is  quite  plain. 

Judgment  affirmed. 

The  case  was  then  brought  into  this  court  for  review. 

William  F.  Kintzing,  for  the  plaintiff  in  error,  cited 
Session  Laws  of  1859,  chap.  339,  §  4;  Session  Laws  of 
1859,  chap.  208,  §  1;  Lowenburg  v.  The  People,  27  *N.  Y. 
Rep.,  336;  Ferris  v.  The  People,  35  N.  Y.  Rep.,  124; 
People  v.  Powell,  14  Abbott  Pr.  Rep.,  91;  Wharlon  Am. 
Or.  Law,  1st  ed.,  p.  424;  Bemis'  Webster  Case,  471;  State 
v.  Melville,  10  Louisiana  R.,  456;  Wharton  on  Homicide, 
260,  291:  1  Wharton  Am.  Or.  Law,  1059;  1  Arch.  Or.  Pr. 
and  PL,  883;  3  Durn.  &  East,  106;  Donelly  v.  State,  2 
Dutcher,  463,  601;  State  v.  Abrahams,  6  Clark  (Iowa),  117; 
State  v.  Fox,  1  Dutcher,  556;  Mackally's  Case,  9  Coke,  69; 
1  East  P.  C.,  341;  2  Hawk.  P.  C.,  616;  Rex  v.  Walter,  1 
Carr  <&  Payne;  People  v.  Sullivan,  1  Park.  Or.  JR.,  347; 
People  v.  Clark,  1  N.  Y.  Rep.,  385;  State  v.  Turner, 
WrigMs  Rep.,  20;  Clark  v.  /State,  8  Humph.,  651. 

.A  Oakey  Hall  (District  Attorney),  for  the  defendant  in 
error,  cited  Kane  v.  The  People,  8  Wend.,  211;  People  v. 
MxZTee,  36  N.  Y.,  116;  Peopte  v.  Kenny,  31  JK  T.,  337: 
People  v.  C7ar&,  7  JV.  Y.,  385;  People  v.  Sullivan,  7  N. 
Y.,  396. 

DWIGHT,  J.  The  plaintiff  in  error  was  convicted  in  the 
General  Sessions  of  New  York  city,  of  the  murder  of  his 
wife  in  that  city,  on  the  26th  day  of  March,  1867.  The 
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conviction  was  of  murder  in  the  first  degree.  The  indict- 
ment contained  three  counts,  alleging  severally  a  killing 
with  an  axe,  with  a  knife,  and  by  beating  and  choking. 
After  the  evidence  was  in,  the  prisoner  moved  that  the 
people  be  required  to  elect  upon  which  of  these  counts 
they  would  go  to  the  jury,  which  was  refused  by  the  court, 
and  the  prisoner  excepted.  A  witness  for  the  people, 
George  Cram,  said  that  on  the  day  of  the  killing,  at  about 
one  o'clock  in  the  afternoon,  he  accompanied  the  prisoner 
home;  that  the  latter  was  very  much  intoxicated;  that,  as 
he  entered  the  room  where  his  wife  was,  he  staggered 
against  her  and  "went  to  strike  her;"  that  witness  and  the 
wife  both  remonstrated,  and  the  prisoner  staggered  over 
into  a  rocking  chair  and  went  to  sleep;  that  witness  then 
advised  the  wife,  who  was  not  sober,  to  go  into  the  adjoin- 
ing room  and  lie  down,  and  upon  her  doing  so  told  her  he 
must  go  to  his  work;  that  the  woman  thereupon  begged 
him  not  to  go,  and  asked  him,  "  Do  you  think  he  will  kill 
me?"  to  which  witness  replied,  "No;  what  humbug;" 
that  at  the  time  of  this  conversation  the  prisoner  was  in 
the  adjoining  room  (the  connecting  door  being  open)  in 
the  chair  asleep,  "sound  and  solid;"  that  he  was  asleep,  as 
soon  as  he  struck  the  chair,  and  that  witness  shortly  after- 
wards shook  him  in  the  chair,  and  knew  he  was  uncon- 
scious. The  prisoner's  counsel  objected  to  the  evidence 
of  the  conversation  between  Cram  and  the  deceased,  under 
the  circumstances  above  narrated.  The  objection  was  over- 
ruled and  the  prisoner  excepted. 

After  verdict,  the  prisoner  moved  the  court  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  law 
and  the  evidence.  The  court  refused  to  entertain  the 
motion,  deciding  that  it  had  no  power  to  grant  a  new 
trial,  the  recorder  at  the  same  time  remarking  that  he  was 
"quite  sure  that  no  argument  of  counsel  would  induce 
him  to  grant  a  new  trial,  either  upon  error  of  law  or  of 
fact,"  and  the  prisoner  excepted  to  the  refusal  to  entertain 
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a  motion  for  a  new  trial.  One  other  alleged  error  was 
relied  upon  by  the  plaintiff  in  error,  viz :  The  refusal  of 
the  court  to  charge  "That  in  order  to  constitute  murder 
in  the  first  degree,  the  premeditation  must  have  existed 
prior  to  the  immediate  occurrence  which  resulted  in  death." 
But  the  whole  question  here  involved,  including  the  con- 
struction of  the  act  of  1862,  defining  the  degrees  of  mur- 
der, was  disposed  of  in  the  case  of  Fitzgerald  v.  The 
People,  decided  at  the  March  term  of  this  court,  and  will 
not  be  reconsidered  here.  The  evidence  showed  that  the 
prisoner  had  always  been  a  quiet  and  peaceable  man,  and, 
so  far  as  appears,  had  lived  pleasantly  with  his  wife,  down 
to  about  the  time  of  her  death;  that  on  St.  Patrick's  day, 
nine  days  before  the  event,  the  prisoner  and  his  wife  had 
both  commenced  to  drink,  and  had  both  been  constantly 
under  the  influence  of  liquor,  down  to  the  hour  of  the 
catastrophe.  There  is  no  evidence  of  any  motive  for  the 
commission  of  the  crime. 

The  first  objection  raised  by  the  plaintiff  in  error,  viz: 
to  the  refusal  of  the  court  to  require  the  people  to  elect 
on  which  count  of  the  indictment  they  would  ask  for  a 
conviction,  is  untenable;  as  was  said  by  Chancellor  WAL- 
WORTH,  in  Kane  v.  The  People  (8  Wend.,  203),  "  It  is  every 
day's  practice  to  charge  a  felony  in  different  ways  in  seve- 
ral counts  for  the  purpose  of  reaching  the  evidence  as  it 
appears  on  the  trial,"  and  "if  the  different  counts  are 
inserted  in  good  faith  for  the  purpose  of  making  a  single 
charge,  the  court  will  not  compel  the  prosecution  to  elect." 
I  am  not  aware  that  the  correctness  of  this  practice  has 
ever  since  that  time  been  questioned. 

The  second  objection,  viz:  that  the  court  erred  in  admit- 
ting the  testimony  of  tfce  witness  Cram  to  the  conversation 
between  himself  and  the  prisoner's  wife,  I  think  is  well 
taken.  That  conversation  cannot  be  evidence,  only  on  the 
theory  that  it  took  place  in  the  presence  of  the  accused, 
and  not  merely  in  his  bodily  presence,  but  in  his  hearing 
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and  understanding.  A  declaration  made  in  the  presence 
of  one  unconscious  from  sleep  or  stupor,  cannot  be  evidence 
against  him,  and  that  seems  to  have  been  the  condition  of 
the  prisoner  here.  The  learned  judge  below  thought  it 
was  for  the  jury  to  say  whether  he  was  wholly  uncon- 
scious or  not,  but  the  evidence  on  that  point  was  uncon- 
tradicted,  and  to  my  mind  seems  positive.  The  witness 
says  he  was  very  much  intoxicated;  that  immediately 
upon  coming  into  the  room  he  staggered  over  into  a 
rocking-chair  and  went  to  sleep;  that  he  appeared  to  be 
asleep,  "sound  and  solid;"  that  as  soon  as  he  struck  the 
chair  he  was  gone;  that  about  the  same  time  witness  shook 
him  in  the  chair  and  was  satisfied  he  was  unconscious.  It  is 
true  the  witness  testifies  that  soon  after  the  conversation 
he  told  the  prisoner  to  go  to  bed,  and  that  he  got  to  bed 
with  the  assistance  of  the  witness;  but  I  have  no  doubt 
it  was  then  that  he  shook  him  in  his  chair,  and  found  such 
means  necessary  to  rouse  him  sufficiently  to  be  got  to  bed. 
But  aside  from  this  condition  of  the  prisoner,  and  what- 
ever the  degree  of  his  stupor,  the  conversation  was  not 
even  in  his  bodily  presence.  The  fact,  apparently  over- 
looked by  the  learned  judge  below,  is  that  the  prisoner 
was  in  one  room,  and  the  interlocutors,  the  witness  and  the 
deceased,  in  an  adjoining  room.  Cram  had  induced  the 
deceased  to  go  into  his  room,  adjoining  that  in  which  the 
prisoner  and  his  wife  lived,  and  lie  down;  he  had  gone  in 
with  her,  and  it  was  when  he  was  about  to  leave  her  there 
that  the  conversation  took  place.  It  is  true  he  testifies 
that  the  door  between  the  rooms  was  open;  but  there  is 
no  evidence  of  the  position  of  the  several  parties  relative 
to  the  door,  nor  of  their  distance  from  it,  nor  whether  the 
tone  of  voice  was  such  as  could  have  been  heard  from  one 
room  to  the  other.  Since,  therefore,  this  conversation  was 
not  in  any  sense  in  the  presence  of  the  accused,  it  was 
clearly  inadmissible;  and  unless  it  appears  that  it  cannot  in 
any  degree  have  operated  to  the  prejudice  of  the  prisoner, 
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its  admission  is  good  ground  for  a  new  trial.  Upon  this 
point  it  seems  to  me  that  there  can  be  no  question.  The 
evidence  of  the  prisoner's  guilt  was  wholly  circumstantial: 
both  the  fact  of  killing  and  the  design  to  effect  death  were 
required  to  be  inferred  from  the  circumstances  mainly  of 
opportunity  and  of  the  conduct  of  the  prisoner  both  before 
and  after  the  event.  Prominent  among  these  were  the 
facts  of  some  threats  uttered  by  the  prisoner  on  the  same 
day  of  the  killing,  though  not  in  the  presence  of  the 
deceased;  and  the  evidence  of  the  conversation  with  Cram, 
certainly  tended  to  show  that  the  prisoner  had  previously 
made  similar  threats  to  the  deceased  herself,  or  had  in 
some  other  way  impressed  her  with  fear  of  fatal  violence 
at  his  hands.  The  language  of  Cram  clearly  indicates  an 
apprehension  in  his  mind  that  the  prisoner  entertained 
murderous  purposes  towards  her,  and'  it  is  not  only 
impossible  to  say  that  this  proof  cannot  have  influenced 
the  minds  of  the  jury  to  the  prejudice  of  the  prisqner, 
but  it  is  difficult  to  see  how  it  can  have  failed  to  do  so. 
In  my  opinion,  the  admission  of  this  testimony  was  an 
error  fatal  to  the  trial. 

The  remaining  objection  of  the  plaintiff  in  error  which 
I  shall  consider  is  that  the  recorder  erred  in  refusing  to 
entertain  a  motion  for  a  new  trial.  In  the  opinion  below 
it  is  said,  "  The  recorder  denied  this  motion  on  its  merits;" 
but  surely  it  is  not  possible  to  decide  such  a  motion  on  its 
merits  without  entertaining  it,  and  in  this  case  the  recorder 
distinctly  refused  to  entertain  the  motion  on  the  ground 
that  he  had  no  power  to  grant  it,  although  he  added  that 
if  he  had  the  power  he  would  not  exercise  it.  There  can 
be  no  doubt  that  the  recorder  was  wrong  in  his  opinion 
on  the  question  of  the  power  to  grant  a  new  trial.  The 
act  of  1859  (Laws  of  1859,  chap.  339,  §  4)  provides: 
"The  Courts  of  Sessions  of  the  several  counties  in  this 
Sta,te  shall  have  power  to  grant  new  trials  upon  the  merits 
or  for  irregularities  or  on  the  ground  of  newly-discovered 
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evidence  in  all  cases  tried  before  them."  It  is  difficult  to 
see  how  this  provision  could  ever  have  been  understood 
not  to  include  the  "Court  of  General  Sessions  of  the 
Peace,  in  and  for  the  City  and  County  of  New  York."  And 
this  court  in  the  case  of  Lowenburg  v.  The  People  (27  New 
York,  336),  held  that  substantially  the  same  language  in 
another  act  did  include  that  court.  The  question  in  that 
case  arose  under  chapter  208  of  the  laws  of  the  same  year 
(Laws  of  1859,  chap.  208,  §  1),  which  provides:  "It  shall 
be  lawful  for  the  Court  of  Sessions  of  any  county  of  this 
State  to  continue  its  sittings  at  any  term  thereof,  so  long 
as  it  may  be  necessary,"  etc.,  etc.;  and  the  opinion  in  that 
case  which  upon  this  point  seems  to  have  been  concurred 
in  by  the  whole  court,  holds  the  following  language: 
"  The  Court  of  General  Sessions  of  the  Peace,  in  and  for 
the  City  and  County  of  New  York,  is  but  a  Court  of  Ses- 
sions of  the  County  of  New  York,  and  is  designated  vin 
the  act  of  1859  by  the  words  '  The  Court  of  Sessions  of 
any  county  of  this  State.'  "  There  can  be  no  question  but 
that  the  designation  in  chapter  339  is  equally  inclusive 
with  that  in  chapter  208,  and  consequently  no  question  but 
that  the  Court  of  General  Sessions  of  New  York  has  the 
power  to  grant  a  new  trial  on  the  merits.  Such  being  the 
case,  I  cannot  avoid  the  conclusion  that  a  substantial  right 
was  denied  the  prisoner  in  this  case,  viz :  the  right  to  have 
his  motion  for  a  new  trial  heard  by  the  court  which  tried 
him.  I  cannot  think  this  motion  was  decided  upon  its 
merits.  The  remark  of  the  recorder  about  not  being 
induced  to  grant  the  motion  seems  to  have  been  a  hasty 
declaration  made  without  hearing  counsel,  and  coupled  in 
the  same  breath  w'ith  the  decisive  announcement  that  he 
had  no  power  to  entertain  the  motion;  nor  am  I  prepared 
to  say,  as  is  said  in  the  opinion  below,  that  if  the  recorder 
had  granted  a  new  trial  it  would  have  been  an  error.  I 
do  not  think  an  appellate  court  can  decide  what  effect  a 
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review  of  the  case  might  have  had  upon  the  judge  who 
tried  it,  and  who  heard  and  saw  all  the  witnesses. 

If  the  prisoner  had  a  right  to  move  for  a  new  trial,  he 
had  a  right  to  have  that  motion  heard  and  considered. 
That  right  was  denied  him,  and  in  my  opinion  that  denial 
was  error. 

If  the  views  which  I  have  expressed  upon  the  second 
and  third  objections  of  the  plaintiff  in  error,  as  enumer- 
ated above,  are  correct,  it  follows  that  the  judgment  of 
the  General  Term  of  the  Supreme  Court  and  that  of  the 
General  Sessions  should  be  reversed,  and  a  new  trial 
granted. 

Judgment  reversed  and  new  trial,  ordered. 


SUPREME   COURT.     Erie  General  Term.     May,  1867*     Daniels, 
Marvin  and  Davis,  Justices. 

JOEL  LINDSLEY,  Plaintiff  in  Error,  v.  THE  PEOPLE,  Defend- 
ants in  Error. 

Where  a  defendant  on  a  trial  for  crime  is  entitled  to  a  peremptory  chal- 
lenge, the  right  continues  until  the  juror  is  sworn. 

On  a  trial  for  manslaughter,  in  which  the  defendant  was  entitled  under  the 
statute  to  five  peremptory  challenges,  after  eleven  jurors  had  been  drawn 
a  person  drawn  as  a  juror  was  challenged  by  the  defendant  for  principal 
cause  and,  after  a  trial  of  the  challenge,  it  was  overruled  and  the  person 
declared  competent  to  serve  as  a  juror.  The  court  then  asked  the 
prisoner's  counsel  if  they  challenged  the  juror  peremptorily,  and  the 
counsel  answered,  "  no."  The  juror  then  took  his  seat  in  the  box.  After- 
wards, while  the  other  jurors  were  being  sworn,  and  before  the  juror 
in  question  was  sworn,  the  counsel  for  defendant  insisted  upon  the  right 
of  then  peremptorily  challenging  the  juror.  Held,  that  the  right  of  per- 
emptory challenge  still  existed — that  its  exercise  at  that  time  was  an 
absolute  right  and  did  not  rest  in  the  discretion  of  the  court,  and  that  it 
had  not  been  waived  by  the  previous  answer  of  the  defendant's  counsel, 
declining  to  challenge  the  juror — Mr.  Justice  DANIELS  dissenting. 
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ERROR  to  the  Oyer  and  Terminer  of  Orleans  county. 

Joel  Lindsley  was  tried  at  the  Oyer  and  Terminer  held 
in  Orleans  county  in  January,  1847,  upon  an  indictment 
for  manslaughter  in  the  second  degree;  also  in  the  third 
degree.  He  was  convicted  of  manslaughter  in  the  second 
degree.  Numerous  exceptions  were  taken  during  the 
trial.  Those  which  are  considered  by  the  court  are  stated 
in  the  following  opinion: 

S.  E.  Church,  for  the  plaintiff  in  error. 

J.  M.  Thompson  (District  Attorney),  for  the  defendant 
m  error. 

MARVIN,  J.  It  appears  from  the  bill  of  exceptions  that 
the  jurors,  as  they  were  severally  called,  were  challenged 
by  each  side,  and  each  juror  was  sworn  and  examined  as 
to  his  competency.  If  found  competent,  and  not  peremp- 
torily challenged,  he  took  his  seat  in  the  box.  Eleven 
jurors  were  thus  seated,  when  Asa  Baldwin  was  called, 
sworn  and  examined  as  to  his  competency  to  sit  as  a  juror. 
He  stated  that  he  had  heard  of  the  case;  had  read  an 
account  of  it  in  the  papers,  and,  if  true,  he  had  formed 
an  opinion;  that  he  read  the  account,  believed  it,  and  then 
formed  an  opinion.  Question  by  the  court:  "Have  you 
now  any  fixed  opinion  upon  your  mind  as  to  the  guilt  or 
innocence  of  the  prisoner?"  Answer:  "  I  have  not."  The 
court  decided  that  the  juror  was  competent;  to  which 
decision  the  prisoner's  counsel  excepted. 

The  court  then  asked  the  prisoner's  counsel  if  they  chal- 
lenged the  juror  peremptorily,  to  which  the  counsel 
replied,  "  no."  The  juror  then,  by  the  direction  of  the 
court,  took  his  seat  with  the  eleven  jurors  in  the  box. 
Afterwards,  and  before  Baldwin  was  sworn  or  commenced 
to  be  sworn,  and  while  the  other  jurors  were  being  sworn, 
the  prisoner's  counsel  insisted  upon  peremptorily  challeng- 
ing the  said  juror,  the  prisoner's  peremptory  challenges  not 
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being  exhausted;  but  the  court  decided  not  to  allow  the  said 
challenge  to  be  made,  on  the  ground  that  the  counsel  for 
the  prisoner  had  waived  the  right  by  refusing  to  do  so 
when  asked  by  the  court  if  they  would  so  challenge  him, 
before  the  juror  was  directed  to  take  his  seat  in  the  jury 
box.  To  this  decision  the  counsel  for  the  prisoner 
excepted.  The  juror  was  sworn  as  one  of  the  jurors. 

The  prisoner  was  "entitled  peremptorily  to  challenge 
five  of  the  persons  drawn  as  jurors  for  such  trial,  and  no 
more."  (/Sess.  Laws  1847,  chap.  134,  §  2.)  It  is  claimed 
by  the  prisoner's  counsel  that  this  right  of  challenge  is 
absolute  and  continuous  until  the  juror  has  been  actually 
sworn,  and  that  he  cannot  be  prejudiced  in  this  right  by 
anything  said  or  done  by  him  prior  to  such  swearing.  On 
the  contrary,  the  position  of  the  counsel  for  the  people  is 
that  announced  by  the  court  at  the  trial,  viz:  that  the 
right  was  waived  by  refusing  to  make  the  challenge  when 
the  counsel  was  asked  by  the  court  if  they  challenged  the 
juror  peremptorily.  It  was  said  upon  the  argument  that 
no  case  in  point,  decided  in  this  State,  had  been  found. 
It  seems  that  cases  decided  in  other  States  are  in  conflict. 
I  will  hereafter  notice  them.  Let  us,  for  the  present, 
consult  the  common  law.  By  that  there  are  many  kinds 
of  challenges  which  may  be  made  by  the  party  put  upon 
his  trial  charged  with  crime,  and  the  issue  raised  by  the 
challenge  is  to  be  decided  by  the  court,  or  by  triers, 
depending  upon  the  nature  of  the  challenge.  The  cause 
or  ground  of  the  challenge  is  to  be  stated  by  the  prisoner, 
and  there  is  to  be  an  inquiry  to  ascertain  the  truth  of  the 
alleged  cause  or  grounds,  and  this  is  to  be  followed  by  a 
decision  made  by  the  court  or  the  triers.  But  in  addition 
to  these  challenges,  and  entirely  independent  of  them, 
there  is  one  very  properly  named  peremptory  challenge. 
When  the  prisoner  has  a  right  to  make  this  challenge,  the 
right  is  full  and  absolute.  It  does  not  depend  upon  any 
conditions  or  circumstances.  The  prisoner,  in  effect,  says 
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to  the  proposed  juror,  "  Stand  aside;  I  reject  you  as  one 
of  my  triers."  By  the  common  law  this  right  only  existed 
in  capital  cases,  but  those  cases  were  very  numerous  in 
ancient  times.  The  prisoner  could  challenge  perempto- 
rily thirty-five,  one  less  than  three  full  petit  juries,  and 
the  reason  assigned  for  this  number  was  that  the  petit 
jury  come  instead  of  the  ordeal,  and  the  petit  jury  of 
twelve  being  after  the  manner  of  the  canonical  preroga- 
tive, in  which  the  whole  pares  (the  prisoner's  equals  or 
peers)  were  not  on  the  jury,  but  a  select  number  chosen 
by  the  criminal  himself,  as  was  usual  among  the  canonists, 
and  as  four  juries  were  as  many  as  generally  appeared  to 
make  the  total  pares  of  the  county,  a  middle  course  was 
adopted,  by  giving  the  defendant  the  liberty  to  challenge 
peremptorily  any  number  under  three  juries.  (Bac.  Ab., 
Juries,  E.  E.,  9.) 

This  explains  the  language  we  often  find,  that  the  pris- 
oner in  capital  cases  is  tried  by  a  jury  of  his  own  selection. 
This  is  in  effect  so,  being  limited  to  four  juries  less  one 
juror  from  whom  to  make  the  selection.  The  selection  is 
made  by  rejecting  all  except  those  he  selects  or  desires 
for  his  trial.  English  statutes  and  our  statutes  have 
reduced  the  number  of  peremptory  challenges;  and  our 
statute  has  also  extended  the  right,  limiting  the  number, 
to  other  than  capital  cases.  And  such  is  the  statute  of 
1847,  under  which  the  trial  in  this  case  was  had.  But  to 
ascertain  the  character  of  the  right  we  must  consult  the 
common  law. 

The  question  in  this  case  is,  at  what  time  and  under  what 
circumstances  does  this  absolute  right  of  peremptory 
challenge  cease  ?  I  should  have  said,  were  there  no 
decisions  to  the  contrary,  until  the  juror  proposed  by  the 
people  had  become  a  juror  in  the  case;  and  such  he  cer- 
tainly is  not  until  he  is  fully  charged  with  the  case,  that 
is,  sworn  "  well  and  truly  to  try,  and  true  deliverance 
make"  between  the  people  and  the  prisoner  whom  he  had 
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in  charge,  etc.  Suppose  the  proposed  juror  shall  fall 
down  in  a  fit  just  as  he  is  about  to  be  sworn,  would  not 
the  court  have  the  right  to  excuse  him,  and  cause  another 
to  be  called,  though  the  prisoner  should  object  ?  I  think 
no  one  will  doubt  this;  and  yet  if  he  had  been  sworn  and 
then  become  sick,  or  had  died,  the  trial  could  not  proceed. 

In  England,  in  capital  cases,  the  clerk  addresses  the 
prisoner,  in  substance,  thus  (the  jury  being  called  and 
appearing):  "  These  good  men  called  and  appearing  are  to 
pass  on  your  life  and  death,  therefore  if  you  will  challenge 
any  of  them,  you  are  to  do  it  before  they  are  sworn."  (Bac. 
Ab.  Jurist,  F.)  As  to  the  right  of  peremptory  challenge 
and  the  warrant  for  it,  see  4  Black.  Com.,  353;  and  the 
application  of  the  right  in  Bac.  Title,  Juries,  E ;  of  Per- 
emptory Challenges. 

The  counsel  for  Lindsley  has  quoted  largely  from  Col. 
John  Morris'  case,  tried  for  treason  in  1649  (4  HowelTs 
State  Trials,  1255).  So  far  as  it  bears  upon  the  precise 
question  under  consideration,  it  may  be  stated  thus:  The 
prisoner  excepted  against  one  Brooke.  The  court:  "  Sir, 
he  is  sworn,  and  you  speak  too  late."  Morris:  "My  lord, 
I  appeal  to  himself  whether  he  be  sworn  or  no."  Brooke: 
"  Sir,  I  am  not  to  answer  you  but  the  court;  my  lord,  I  did 
not  kiss  the  book."  Court:  "  Sir,  that  is  no  matter;  it  is  not 
necessary."  The  clerk  said:  "  Sir,  he  is  recorded  sworn; 
there  is  no  disputing  against  the  record."  The  plain 
inference  from  this  is  that  the  right  continues  until  the 
juror  is  sworn.  The  court  conceded  the  right,  and  put 
its  refusal  to  recognize  the  challenge  expressly  upon  the 
ground  that  the  juror  had  been  sworn.  But  it  will  be 
said  that  there  was  no  prior  waiver  of  the  right  in  the 
case,  and  that  is  so.  I  confess  that  I  cannot  very  well 
comprehend  this  idea  of  waiver  in  such  a  case.  The  right 
is  absolute  until  the  juror  is  sworn,  and  yet  it  is  said  that 
this  right  may  be  waived  in  a  manner  which  will  deprive 
the  prisoner  of  the  right  to  resume  it,  though  the  fact 
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which  bars  the  right  has  not  yet  happened.  Upon  what 
principle  is  he  to  be  estopped  ?  For  it  comes  to  this:  he 
is  to  be  barred  or  estopped  by  reason  of  something  he  has 
said  or  done. 

My  judgment  will  not  assent  to  this  view.  It  seems  to 
me  a  dangerous  innovation  of  a  clear  and  absolute  right 
secured  to  the  prisoner.  In  the  case  State  v.  Patten  (18 
Conn.,  166),  the  court  inquired  of  counsel  whether  any 
reason  for  a  peremptory  challenge  then  existed  that  did 
not  exist  when  they  before  declined  to  exercise  the  right, 
and  the  counsel  answered  in  the  negative;  and  the  court 
then  decided  that  it  was  too  late  to  challenge  peremptorily. 
As  we  have  seen,  the  right  is  absolute.  Blackstone  says: 
"Every  one  must  be  sensible  what  sudden  impressions 
and  unwarrantable  prejudices  we  are  apt  to  conceive  upon 
the  bare  looks  and  gestures  of  another,  and  how  necessary 
it  is  that  a  prisoner,  when  put  to  defend  his  life,  should 
have  a  good  opinion  of  his  jury,  the  want  of  which  might 
totally  disconcert  him;  the  law  wills  not  that  he  should 
be  tried  by  any  one  man  against  whom  he  has  conceived 
a  prejudice,  even  without  being  able  to  assign  a  reason 
for  such  dislike."  (4  Black.  Com.,  353.)  Now  if  the  court 
can,  at  any  time,  qualify  this  right  by  asking  for  a  reason, 
I  suppose  the  court  will  have  the  right  to  take  into  con- 
sideration the  reason  assigned,  and  pass  upon  it.  If  the 
reason  is  not  satisfactory  to  the  court  it  will  be  rejected. 
Suppose  the  prisoner  should  say,  I  have  conceived  an 
unaccountable  prejudice  against  the  juror;  I  dislike  him 
but  I  can  assign  no  reason  for  the  dislike.  The  court  may 
say,  this  is  frivolous,  this  is  trifling.  Again  suppose, 
after  the  prisoner  had  declined  to  challenge  the  juror,  and 
he  had  taken  his  seat  in  the  box,  the  prisoner  is  informed 
of  some  fact  which  renders  the  sitting  of  the  juror  in  his 
cause  absolutely  dangerous,  and  yet  the  fact  is  of  such  a 
nature  as  greatly  to  prejudice  or  endanger  the  prisoner's 
case,  if  made  public;  is  the  prisoner  to  be  compelled  t* 
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disclose  it  to  the  court?  And  if  so,  as  I  suppose,  the 
court  is  still  to  pass  upon  the  reason.  In  other  words, 
and  it  comes  simply  to  this,  the  prisoner  may  be  deprived 
of  the  right  of  peremptory  challenge,  for  a  period  shorter 
or  longer,  before  the  juror  is  sworn.  It  may  be  hours, 
depending  upon  the  practice  as  to  the  time  of  swearing 
the  jury,  whether  each  juror  is  sworn  when  he  is  called 
and  accepted,  as  is  the  practice  in  capital  cases,  or  not 
sworn  until  the  box  is  full. 

The  counsel  for  the  people  has  been  diligent  in  collect- 
ing the  cases  in  this  country.  The  State  v.  Patten  (18 
Conn.,  R.  166)  is  claimed  to  be  in  point. 

The  court  in  that  case  recognize  the  absolute  character 
of  the  right,  and  that  it  must  be  fairly  awarded  to  the 
prisoner,  but  that  the  time  when  that  right  is  to  be  exer- 
cised is  a  matter  of  practice  in  empaneling  the  jury.  The 
court  refer  to  the  practice  in  England  of  swearing  each 
juror  separately,  as  he  is  called,  and  that  the 'peremptory 
challenge  must,  of  course,  be  made  before  the  juror  is 
sworn.  The  practice  in  Connecticut  is  to  call  the  juror, 
and  if  found  competent  and  no  peremptory  challenge  is 
made,  he  is  directed  to  take  his  seat;  and  that  course  is 
pursued  until  a  full  jury  is  obtained,  and  then  the  oath  is 
administered  to  them  all  at  once.  The  court  held  that  the 
effect  of  the  practice  in  both  cases  is  the  same.  In  the 
one  case,  the  prisoner's  opportunity  is  closed  when  the 
juror  is  sworn;  in  the  other  case,  when  he  is  directed  to 
take  his  seat.  That  by  the  Connecticut  practice  the  pris- 
oner had  an  additional  advantage;  that  if  anything  new 
had  occurred  since  the  juror  was  directed  to  take  his  seat, 
the  prisoner  will  not  be  absolutely  precluded  from  taking 
the  benefit  of  it,  as  he  is  in  England,  after  the  juror  is 
sworn.  I  have  thus  stated  the  position  of  the  Connecticut 
court,  and  perhaps  no  very  serious  objections  can  be  made 
to  the  practice  thus  established — and  it  is  clearly  a  matter 
of  practice — under  their  statute,  giving  the  right  to  chal- 
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lenge  peremptorily  twenty  jurors  "  summoned  and  empan- 
iieled."  The  court  remark  upon  this  language  of  the 
statute,  "  summoned  and  empanncled,"  and  claim  that  the 
court  may  establish  the  practice  under  it,  as  to  the  time 
when  the  right  of  challenge  is  to  be  exercised. 

It  will  be  noticed  that  the  court  held  the  common  la\v 
to  be,  as  administered  in  England,  that  the  right  continued 
up  to  the  actual  swearing  of  the  juror.  That  is  precisely 
what  is  claimed  in  this  case  by  the  prisoner's  counsel. 
The  Connecticut  court  claims  that  it  gives  the  common 
law  full  effect,  and  in  a  manner  not  prejudicial  to  the 
prisoner;  that  the  delay  to  swear  the  juror  cannot  prejudice 
him.  Now,  how  can  we  be  sure  of  this?  When  the  juror 
is  actually  sworn,  the  rights  of  the  parties  are  usually 
fixed,  and  the  prisoner  has  a  right  to  insist  upon  his  being 
one  of  his  triers.  But  at  any  time  prior  to  the  actual 
swearing,  I  suppose  the  Connecticut  court  would  exercise 
the  power  of  excusing  the  juror  on  account  of  sickness, 
or  if  he  should  die  the  trial  would  not  be  arrested. 

If  it  were  a  question  of  practice,  and  that,  too,  influ- 
enced in  some  measure  by  the  language  of  a  statute,  it 
may  well  be  considered  whether  the  Connecticut  practice 
should  be  adopted  in  this  State.  Our  statute  gives  the 
right  "  peremptorily  to  challenge  twenty  persons  drawn 
as  jurors  for  such  trial,  and  no  more."  (2  R.  S.,  734,  § 
9.)  By  the  act  of  1847  (applicable  to  the  present  case), 
the  number  is  "five  of  the  persons  drawn  as  jurors  for 
such  trial,  and  no  more."  It  is  thus  seen  that  the  language 
of  our  statute  and  that  of  the  Connecticut  statute  differ. 
Whether  this  difference  should  affect  the  question  it  is  not 
necessary  to  say;  but  it  is  proper  to  notice  that  the  Con- 
necticut court,  in  speaking  of  their  statute,  say  that  the 
jury  form  a  jury  when  thus  empaneled  (that  is,  sworn, 
as  the  counsel  claimed  they  should  be  to  satisfy  the  statute) 
is  true,  but  that  they  are  not  empaneled  until  sworn  is  not 
true;  that  a  jury  are  said  to  be  empaneled  when  the  sheriff 
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has  entered  their  names  into  the  panel — a  little  piece  of 
parchment — citing  Co.  Litt.,  158  b.  The  court  then,  in 
view  of  the  statute  giving  the  right  to  challenge  jurors 
"summoned  and  empaneled,"  make  it  a  question  of  prac- 
tice as  to  the  time  when,  during  the  forming  of  the  jury, 
the  right  should  be  exercised.  Our  statutes  use  the  lan- 
guage, "  persons  drawn  as  jurors  for  such  trial;"  that  is, 
persons  whose  names  are  drawn  by  the  clerk  from  the 
jury  box.  There  are  certainly  no  words  of  limitation. 
The  right  of  peremptory  challenge,  as  to  the  time  when 
it  is  to  be  exercised,  is  left  as  it  was  at  common  law  when 
our  statutes  were  enacted;  and  I  certainly  doubt  the  power 
of  the  court  to  restrict  or  abridge  this  right,  because  of  a 
change  in  the  manner  of  empanneling  and  swearing  the 
jury.  I  am  not  in  favor  of  introducing  the  Connecticut 
practice  into  this  State.  I  think  the  general  understand- 
ing of  the  courts  and  the  bar  in  this  State  is,  that  the 
right  of  peremptory  challenge  is  secured  to  the  prisoner 
until  the  juror  is  sworn.  This  rule  is  certain  and  easy  of 
application. 

In  Hendricks  v.  Commonwealth  (5  Leigh,  707),  the  court, 
on  the  trial,  refused,  as  in  the  present  case,  to  permit  the 
prisoner  to  retract  his  election  of  a  certain  juror,  and  to 
challenge  him  peremptorily.  The  appellate  court  were 
"  unanimously  of  the  opinion  that  the  right  of  a  prisoner 
to  challenge  any  juror  peremptorily  is  absolute  at  any 
time  before  the  juror  is  sworn,  and  that  no  circumstance 
can  bring  that  right  within  the  discretion  of  the  court  so 
long  as  it  is  confined  to  the  number  of  peremptory  chal- 
lenges allowed  by  law."  This  case  is  in  point.  Beauctiamp 
v.  titate  (5  Blackf.,  308)  is  to  the  same  effect,  and  so  also 
is  Manly  v.  State  (7  Blackf.,  593);  and  so  Hooker  v.  The 
State  (4  Ohio  R.,  348);  and  so  also  The  People  v.  KaJile 
(4  Gal.  R.,  198).  The  counsel  for  the  people  cited,  upon 
1  he  argument,  two  or  three  other  cases.  Some  of  them  I 
am  not  able  to  consult.  The  decision  in  the  Commonwealth 
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v.  Angus  (7  Mete.,  500)  evidently  depended  upon  a  statute. 
It  was  decided  at  the  trial  that  the  right  of  peremptory 
challenge  must  be  exercised,  if  at  all,  before  the  jurors  are 
interrogated  by  the  court  concerning  their  bias  and  opin- 
ions. Clearly  we  have  no  such  law  or  practice  in  this 
State.  As  I  understand,  the  weight  of  authority,  as  evi- 
denced by  the  decisions  in  the  States,  is  decidedly  in  favor 
of  the  position  that  the  right  of  peremptory  challenge 
continues  until  the  juror  is  sworn. 

I  think  the  court  erred  in  not  allowing  the  prisoner  to 
challenge  peremptorily  the  juror  Baldwin,  and  that  the 
judgment  must  be  reversed  and  there  must  be  a  new  trial. 

There  are  several  other  exceptions  in  the  record,  but  the 
same  questions  may  not  arise  upon  the  new  trial,  and  I  do 
not  think  it  necessary  to  express  any  opinion  upon  them. 

DAVIS,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered 

DANIELS,  J.  (dissenting).  The  plaintiff  in  error  was  tried 
before  the  Court  of  Oyer  and  Terminer,  held  in  Orleans 
county,  upon  an  indictment  charging  him  with  the  offense 
of  manslaughter.  Various  exceptions  were  taken  upon 
the  trial,  and  after  the  conviction  of  the  plaintiff  in  error, 
a  bill  of  exceptions  was  made  and  a  writ  of  error  issued, 
bringing  them  before  this  court  for  its  consideration. 
Several  of  these  exceptions  arose  upon  the  empanneling 
of  the  jury.  The  first  was  taken  to  the  ruling  of  the 
court  that  Nehemiah  Gates  was  a  competent  juror.  Upon 
being  sworn  and  interrogated,  he  answered  as  follows:  "I 
don't  know  as  I  have  formed  an  opinion.  I  have  formed 
an  opinion  if  what  I  heard  was  true.  I  believe  that  what 
I  heard  was  true."  Upon  being  cross-examined,  he  said: 
"I  formed  an  opinion  if  what  I  heard  was  true.  I  did 
not  know  whether  it  was  true  or  not."  The  opinion  which 
this  juror  had  was  merely  hypothetical,  depending  011 
whether  the  statements  he  had  heard  were  true  or  not 
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which  he  did  not  know.  Another  exception  of  th£  same 
general  nature  was  taken  to  the  ruling  concerning  the 
competency  of  Asa  Baldwin.  He  testified  as  follows:  "I 
have  heard  of  this  cause.  I  have  not  thought  much  about 
this  case  since  I  heard  of  it.  I  have  read  an  account  of  it 
in  the  papers.  If  true,  I  did  form  an  opinion.  I  read 
the  account,  believed  it,  and  then  formed  an  opinion." 
Upon  being  asked  whether  he,  at  the  time  of  the  exami- 
nation, had  any  fixed  opinion  upon  his  mind  as  to  the 
guilt  or  innocence  of  the  prisoner,  he  answered:  "  I  have 
not."  The  state  of  this  juror's  mind  was  very  much  like 
that  of  Mr.  Gates.  Whether  he  had  any  opinion  depended 
upon  the  truth  of  the  statements  he  had  read.  But  he 
was  able  to  say  decidedly  that  he  had  no  fixed  opinion  on 
the  subject  of  the  prisoner's  guilt  or  innocence.  If  he 
had  no  fixed  opinion,  it  is  difficult  to  understand  how  he 
could  have  any  opinion  whatever  upon  the  subject,  for 
an  opinion  is  a  fixed  conclusion  in  the  mind,  a  conviction 
of  a  more  or  less  decided  character  concerning  the  subject 
it  relates  to.  If  it  is  not  in  any  way  fixed  in  the  mind,  it 
must  be  a  mere  conjecture  or  impression  which  would 
leave  the  mind  impartial  upon  the  subject  to  be  investi- 
gated. It  has  accordingly  been  held  that  to  constitute  a 
ground  of  principal  challenge  for  cause  to  a  person  called 
as  a  juror,  for  an  opinion  formed,  that  it  must  be  a  fixed 
or  settled  opinion.  "And  nothing  short  of  such  an  opinion 
will  sustain  a  challenge  to  a  juror  for  principal  cause." 
(People  v.  Honeyman,  3  Demo,  121,  123.) 

The  decision  of  the  Court  of  Appeals  in  Cancemi's  Case 
is'  no  way  in  conflict  with  this  conclusion.  The  juror  in 
that  case  stated  that  he  had  formed  an  opinion,  and 
expressed  it,  and  on  cross-examination  said  that  he  had  no 
fixed  opinion — none  which  could  not  be  removed  by  the 
evidence.  It  is  plain  that  the  juror  in  this  case  enter- 
tained a  fixed  opinion.  The  state  of  his  mind  was  such 
that  it  required  evidence  to  render  it  impartial.  While 
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his  opinion  would  yield  to  evidence,  without  it  the  opinion 
would  remain.  He  could  not  have  tried  the  prisoner 
impartially  until  that  opinion  should  be  removed.  He 
would  enter  upon  the  case,  if  his  opinion  was  against  the 
prisoner,  with  a  conclusion  against  him,  which  the  prisoner 
would  have  to  remove  before  the  juror  would  be  prepared 
to  pronounce  him  innocent.  This  was  directly  opposed  to 
the  theory  of  trial  by  jury,  which  requires  that  the  jurors 
shall  be  entirely  impartial  upon  the  case  they  are  required 
to  hear  and  determine.  This  juror  was  held  to  be  incom- 
petent because  "  his  mind  was  preoccupied  with  an  opinion 
upon  the  issues  to  be  tried,  which  it  would  require  evi- 
dence to  remove;  and  that,  upon  principle,  and  by  all  the 
cases,  incapacitated  him  for  a  juror.  (16  JV!  Y.,  502,  505.) 

The  juror  in  the  case  of  the  People  v.  Mather  (4  Wend., 
231),  testified  that  he  had  no  fixed  opinion  other  than  such 
impressions  as  were  formed  upon  printed  statements  in 
papers  and  reports  in  conversations.  But  he  did  have  a 
fixed  opinion  derived  from  those  sources.  That  is  assumed 
in  his  answer;  and  on  that  account  he  was  determined  to 
be  incompetent.  In  delivering  the  opinion  of  the  court 
in  that  case,  Justice  MABCT  said:  "There  is,  however,  a 
distinction  between  positive  and  hypothetical  opinions. 
It  was  recognized  in  the  case  of  Durell  v.  Mosher  (8  John., 
445).  The  court  in  that  case  say  that  the  juror  had  given 
no  decided  opinion  on  the  merits;  his  declaration  was 
hypothetical."  (Idem,  243.) 

In  the  case  of  Freeman  v.  The  People  (4  Denio,  34),  it 
was  held  that  contingent  or  hypothetical  opinions  fall 
short  of  what  is  required  to  maintain  a  challenge  for  prin- 
cipal cause.  And  the  same  conclusion  was  declared  in 
People  v.  Stout  (4  Parker,  71,  109).  In  that  case  it  was 
held  that  the  opinion  to  disqualify  a  juror  must  be  abso- 
lute, unconditional,  definite  and  settled,  in  distinction  from 
one  which  is  hypothetical,  conditional,  indefinite  and 
uncertain.  The  mind  must  be  for  the  time  being  settled 
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and  at  rest  upon  the  question  of  the  prisoner's  guilt. 
Under  these  authorities  there  was  certainly  no  impropriety 
in  the  ruling  that  these  two  jurors  were  competent  to  serve 
as  such  in  this  case. 

After  six  jurors  had  been  selected  and  accepted  from 
the  regular  panel  in  attendance  upon  the  court,  and  twenty- 
four  of  the  seventy-five  drawn  as  talismen  from  the  box 
of  the  town  had  appeared,  the  court  ordered  their  names 
to  be  placed  in  the  box,  and  the  drawing  of  the  jury  to 
proceed  from  them.  To  this  the  prisoner's  counsel 
objected,  because  the  entire  seventy-five  had  not  then 
been  summoned  and  returned.  The  court  overruled  the 
objection,  and  the  prisoner's  counsel  excepted.  There  is 
nothing  in  the  statute  under  which  these  jurors  were 
drawn  requiring  the  court  to  delay  the  organization  of 
the  jury  until  all  those  that  are  drawn  shall  be  summoned 
and  returned  (Uh  R.  8.,  5th  Ed.,  648-9).  And  it  is  not 
pretended  that  the  prisoner  was  in  any  manner  prejudiced 
in  his  rights  by  the  omission  to  do  so.  And  in  that  case, 
the  rule  appears  to  be  settled  that  any  informality  or  mis- 
take of  an  officer  in  drawing  a  jury,  or  any  irregularity  or 
misconduct  in  the  jurors  themselves,  will  not  be  a  sufficient 
ground  for  setting  aside  a  verdict,  either  in  a  criminal  or 
civil  case,  where  the  court  are  satisfied  that  the  party 
complaining  has  not  or  could  not  have  sustained  any 
injury  from  it.  (The  People  v.  Ransom,  7  Wend.,  416, 
424.)  The  object  of  drawing  the  additional  jurors  was  to 
obtain  a  sufficient  number  to  form  a  complete  jury;  and 
if  that  could  be  done  without  delaying  the  trial  until  all 
that  were  to  be  summoned  had  appeared,  no  injury  what- 
ever could  result  to  the  prisoner  by  taking  that  course. 

When  the  juror,  Asa  Baldwin,  was  held  to  be  compe- 
tent to  serve,  the  court  asked  the  prisoner's  counsel  if 
they  challenged  the  said  j«ror  peremptorily;  to  which  the 
counsel  replied  no.  The  prosecution  declining  to  chal- 
lenge the  juror  peremptorily,  he  was  then  directed  to  and 
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did  take  his  seat  with  the  other  eleven  jurors,  who  had 
previously  been  selected  as  jurors  in  the  cause  and  were 
then  in  the  box.  Afterwards,  and  before  the  juror  was 
sworn,  or  commenced  to  be  sworn,  and  while  the  other 
jurors  were  being  sworu,  the  prisoner's  counsel  insisted 
upon  peremptorily  challenging  the  said  juror,  his  peremp- 
tory challenges  being  then  unexhausted.  But  the  court 
decided  not  to  allow  the  challenge  to  be  made,  on  the 
ground  that  the  counsel  for  the  prisoner  had  waived  his 
right  by  refusing  to  do  so  when  asked  by  the  court  if 
they  would  so  challenge  him  before  he  was  directed  to 
take  his  seat  in  the  jury  box.  The  prisoner's  counsel 
excepted  to  this  ruling.  It  is  now  insisted,  on  the  part 
of  the  prisoner,  that  the  refusal  to  challenge  the  juror 
peremptorily  when  an  opportunity  to  do  so  was  expressly 
given  him  before  the  juror  took  his  seat  in  the  jury  box,  was 
no  waiver  of  his  right  to  do  so  afterwards,  before  he  was 
sworn.  The  refusal  to  challenge  the  juror  peremptorily 
was  decided  and  explicit — not  that  he  would  not  be  chal- 
lenged then,  but  that  he  would  not  be  challenged  peremp- 
torily by  the  prisoner's  counsel.  And  no  reason  was  sug- 
gested at  the  trial  on  the  part  of  the  prisoner,  when  the 
juror  was  about  being  sworn,  rendering  it  pvoper  that  he 
should  then  be  permitted  to  avail  himself  of  the  right  he 
had  so  distinctly  renounced  before.  In  the  absence  of  any 
different  understanding  at  the  trial,  the  right  to  make  per- 
emptory challenges  will  continue  until  the  jurors  are 
sworn.  That  is  essential  to  the  proper  and  perfect  main- 
tenance of  the  right  itself.  But  when  a  different  course 
is  adopted  by  which  the  exercise  of  the  right  is>  to  be 
made  at  a  particular  time,  in  no  manner  prejudicial  to  any 
other  privilege  secured  to  the  prisoner,  his  right  to  roake 
peremptory  challenges  is  in  no  way  impaired.  If  he 
desires  to  peremptorily  challenge  a  particular  juroj  an 
ample  opportunity  for  doing  so  is  secured  to  him;  and 
that,  too,  after  his  challenges  for  cause,  or  to  the  favor, 
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may  have  been  made,  which  is  all  that  he  reasonably  or 
justly  has  any  right  to  demand.  His  peremptory  chal- 
lenges are  as  completely  and  effectually  preserved  and 
secured  in  that  manner  as  they  would  be  by  allowing 
them  to  be  made  at  any  time  before  the  jurors  are  sworn. 
In  the  case  of  The  People  v.  Damon  (13  Wend.,  3,51), 
SAVAGE,  Chief  J.,  delivering  the  opinion  of  the  court, 
stated  that  "the  regular  practice  is  to  challenge  jurors  as 
they  come  to  the  book  to  be  sworn;  but  I  apprehend  this 
is  matter  of  practice,  and  may  be  departed  from  in  the 
discretion  of  the  court."  In  this  case  no  objection  was 
raised  to  that  course,  when  the  defendant  was  required 
to  make  the  challenge  if  he  proposed  to  do  so;  but,  on 
the  other  hand,  both  himself  and  his  counsel  apparently 
acquiesced  in  the  propriety  of  the  practice  adopted  in 
this  case. 

There  is  nothing  contained  in  the  statute,  conferring  the 
right  upon  the  prisoner  to  make  peremptory  challenges, 
requiring  that  the  time  for  making  them  should  be  pro- 
longed to  the  actual  swearing  of  the  juror.  It  provides 
that  every  person  put  on  trial  for  any  offense  punishable 
with  death,  or  imprisonment  in  a  State  prison  ten  years 
or  any  longer  time,  shall  be  entitled  to  peremptorily  chal- 
lenge twenty  of  the  persons  drawn  as  jurors  for  his  trial; 
and  every  person  put  on  trial  for  any  offense  not  punisha- 
ble with  death,  or  imprisonment  in  State  prison  for  ten 
years  or  a  longer  time,  shall  he  entitled  peremptorily  to 
challenge  five  of  the  persons  drawn  as  jurors  for  the  trial. 
(3  R.  S.,  5th  ed.,  1027,  §§  9,  10.)  This  provides  no  par- 
ticular period  at  or  during  which  the  challenges  may  be 
made,  except  that  it  must  be  after  the  person  challenged 
has  been  drawn  as  a  juror.  And  the  privilege  or  right 
thus  secured  to  the  prisoner  was  as  completely  presented 
to  and  enjoyed  by  him  as  it  could  have  been  by  continuing 
it  until  the  juror  was  sworn.  The  opportunity  of  chal- 
lenging the  juror  peremptorily  was  clearly  and  distinctly 


248  DECISIONS  IN  CRIMINAL  CASES. 

Lindsley  v.  The  People. 

given  to  him,  and  he  as  clearly  and  distinctly  declined  to 
avail  himself  of  it. 

Under  the  statute,  this  right  is  secured  to  the  accused. 
He  is  not  obliged  to  exercise  it,  or  to  avail  himself  of  it 
Whether  he  will  do  so  or  not  is  exclusively  within  his  own 
election.  It  is  in  no  manner  essential  to  the  validity  of 
the  trial  that  he  should  make  use  of  it;  and  if  he  omits  to 
do  so  he  has  no  right  to  complain  of  the  omission.  It  is 
obviously  and  necessarily,  therefore,  a  right  or  privilege 
which  he  may  waive,  and  it  is  solely  for  him  to  decide 
whether  he  will  waive  or  assert  it.  In  this  respect  he  is 
subject  to  the  dictation  or  control  of  no  person  whatsoever. 
When  the  opportunity  was  extended  to  him  for  exercising 
this  power,  he  not  only  decided  not  to  make  use  of  it,  but 
announced  that  determination  as  clearly  and  plainly  as 
words  could  be  made  to  express  it. 

This  right  of  peremptory  challenge  is  of  an  entirely  dif- 
ferent nature  from  those  reserved  to  the  criminal  which  it 
has  been  held  he  could  not  waive.  Among  these  is  the 
positive  requirement  that  persons  accused  of  crimes  shall 
be  tried  by  jury,  and  that  the  jury  shall  consist  of  the 
first  twelve  jurors  who  shall  appear  and  be  approved  as 
indifferent,  both  of  which  were  secured  to  the  prisoner  in 
this  case.  Under  the  great  charter  of  England,  a  peer 
was  required  to  be  tried  by  peers  of  the  realm.  In  these 
cases  the  charter  in  the1  one  case  and  the  constitution  and 
statute  relating  to  the  others,  are  imperative,  and  no  legal 
valid  trial  could  be  had  without  conforming  to  their 
requirements.  (Cancemi  v.  The  People,  18  IT.  Y.,  128.) 
The  party  charged  with  the  offense  could  legally  be  tried 
in  no  other  manner  than  that  specially  declared  and  pro- 
vided, and  consequently  consent  on  his  part  to  a  different 
mode  of  trial  would  be  altogether  nugatory.  The  end 
would  be  the  same  as  though  he  persistently  objected  to 
the  unauthorized  proceeding.  But  there  is  no  statute 
imperatively  requiring  that  the  prisoner  shall  perempto- 
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rily  challenge  one  or  more  of  the  persons  drawn  as  jurors 
to  try  him.  The  privilege  is  conferred  upon  him  to  use  it 
or  not,  as  he  may  deem  proper.  And  his  election  upon 
that  subject  is  not  only  conclusive  upon  him,  but  it  is  like- 
wise so  upon  every  other  person.  And  being  so,  he  may 
use  or  surrender  it  as  to  him  may  at  the  time  seem  proper. 
A  party  may  always  waive  a  benefit  secured  to  him  by 
law,  whether  constitutional  or  statutory,  unless  the  observ- 
ance of  it  is  imperatively  required.  He  may  waive  a  con- 
stitutional provision,  or  an  enactment  of  the  Legislature 
intended  for  his  benefit,  subject  to  the  restriction  just 
mentioned.  (Lee  v.  Tillotson,  24  Wend.,  337;  People  v. 
Murray,  5  Hill,  468;  Sedgwick  on  Const,  and  8 tat.  Law, 
111,  421;  Bud  v.  Trustees  of  Lockport,  3  Com.,  197,  200.) 
He  may  also  waive  his  right  to  an  examination  when 
arrested  upon  a  criminal  charge.  (Champlain  v.  The 
People,  2  Comst.,  82,  84.)  And  when  arraigned  upon  an 
indictment  he  may  even  waive  his  right  to  a  trial  by 
pleading  guilty,  and  that  too  without  reference  to  the 
character  or  consequences  of  the  offense  he  may  be  charged 
with.  On  this  general  subject  COWEN,  Justice,  in  deliv- 
ering the  opinion  of  the  court  in  The  People  v.  Rathbun 
(21  Wend.,  542),  said:  "Quilibet  potest  renunciare  juri 
pro  se  introducto,  is  a  maxim  of  universal  application. 
The  prisoner  may  even  waive  his  right  to  a  trial  at  the 
hands  of  a  jury  on  the  merits  by  pleading  guilty.  Having 
the  power,  no  one  will  pretend  that  he  cannot  consent  to 
anything  less.  He  may  waive  any  matter  of  form  or  sub- 
stance, excepting  only  what  may  relate  to  the  jurisdiction 
of  the  court."  (See  also  Broorrfs  Legal  Maxims,  444.) 
And  having  the  power,  no  more  unequivocal  indication 
could  be  given  of  the  intention  to  renounce  the  privilege 
conferred  upon  him  than  that  which  the  evidence  in  this 
case  presented.  If  the  party  arraigned  upon  an  indict- 
mentx  should  declare  that  he  did  not  demand  a  trial,  or, 
which  is  the  same  thing,  pleaded  guilty,  he  would  have 
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iu)  right  afterwards  to  demand  a  trial  or  plead  not  guilty. 
His  right  would  be  gone  with  the  announcement  of  his 
determination,  and  whatever  change  might  follow  a  change 

'  O  O  O 

in  the  prisoner's  purposes,  would  depend  upon  the  discre- 
tion of  the  court.  So  it  was  in  this  case.  When  the 
prisoner's  ^counsel  declared  that  they  would  not  peremp- 
torily challenge  the  juror,  they  disclosed  their  purpose  to 
be  to  waive  or  surrender  that  privilege,  and  practically 
consent  that  the  juror  should  take  his  seat.  And  no  case 
can  be  found  in  the  books,  unless  it  may  be  that  of  Hen- 
dricks  v.  Commonwealth  (5  Leigh,  707),  in  which  a  different 
conclusion  is  maintained.  In  the  case  of  Beauchamp  v. 
The  State  (6  Blackford,  308),  four  jurors  were  called; 
three  were  accepted,  and  one  was  challenged  by  the 
prisoner,  and  another  was  called  and  accepted  by  him,  and 
thereupon  one  of  the  first  three  was  peremptorily  chal- 
lenged by  the  State,  and  the  challenge  was  allowed,  which 
was  held  not  to  be  eri%or.  The  cases  of  Manly  v.  The 
State  (7  Blackford,  593),  and  Wyatt  v.  Noble  (8  Id.,  507), 
were  decided  on  that  authority.  It  does  not  appear  what 
the  question  was,  or  how  it  was  presented  in  either  of  the 
last  two  cases.  The  simple  point  decided  is  all  that  the 
reports  contain,  and  that  is  that  the  right  of  the  party  to 
challenge  a  juror  peremptorily  continues  until  the  jurors 
are  sworn,  which  of  course  states  the  general  rule  of  law 
on  the  subject,  without  the  important  element  existing  in 
this  case  showing  its  abridgment.  In  the  case  of  Jackson 
v.  Pitford  (8  Blackford,  194),  the  challenge  was  allowed 
after  the  party  declared  himself  satisfied  with  the  jury. 
There  was  no  impropriety  in  that  because  its  allowance 
rested  in  the  discretion  of  the  court,  and  its  exercise  for 
that  reason  could  not  be  alleged  as  a  ground  of  error.  In 
the  present  case,  if  the  same  discretion  had  been  used  in 
the  same  way,  the  prosecution  could  not  have  complained 
of  it.  Being  discretionary,  the  manner  in  which  the  power 
was  used,  whether  to  permit  or  exclude  the  challenge, 


ERIE,  MAY,  1867.  251 


Lindsley  v.  The  People. 


would  not  be  subject  to  the  review  of  an  appellate  tribu- 
nal. In  the  case  of  Jones  v.  Van  Zandl  (2  McLean's 
Rep.,  612),  a  peremptory  challenge  was  allowed  under 
very  much  the  same  circumstances,  not  as  a  matter  of 
right,  but  because  the  court  thought  it  not  unreasonable 
to  allow  the  challenge  to  be  made.  In  the  case  of  Hooker 
v.  The  State  (4  Ohio,  348),  the  court  required  the  peremp- 
tory challenges  to  be  exhausted  before  challenges  were 
made  for  cause.  This  was  in  conformity  with  the  practice 
now  well  settled  by  the  Supreme  Court  of  Massachusetts. 
(Com.  v.  Rogers,  1  Met.,  500;  Com.  v.  Webster,  1  Cush., 
295.)  But  the  Supreme  Court  in  Ohio  refused  to  sanction 
that  practice,  and  that  is  all  that  was  really  presented  for 
decision  or  decided  in  that  case.  The  question  now  before 
this  court  was  in  no  way  presented  by  it.  The  case  of 
Schumaker  v.  State  (5  Wisconsin,  324),  has  still  less  bear- 
ing upon  it.  The  court  at  the  trial  held  that  the  prisoner 
must  challenge  four  jurors  peremptorily  at  one  time,  or 
be  considered  as  waiving  four  such  challenges.  And  this 
was  held  to  be  error.  In  the  case  of  The  State  v.  Came- 
ron (2  Chandler's  Rep.,  172),  the  same  court  distinctly 
decided  where  the  jurors  had  been  accepted,  but  not 
sworn,  that  it  was  then  too  late  to  make  a  peremptory 
challenge;  and  that,  too,  when  there  had  been  no  express 
refusal  to  make  the  challenge  at  any  time.  In  the  case  of 
Patton  v.  Ash  (2  Sergt.  &  Howie,  123),  the  party  expressly 
declined  to  make  a  peremptory  challenge  when  his  turn  to 
do  so  was  presented,  and  it  was  held  that  he  had  waived 
it,  even  though  the  jurors  had  not  been  sworn.  TILGH- 
MAN,  C.  J.,  said:  "If  the  plaintiff  waived  the  second 
challenge  when  it  came  to  his  turn  to  make  it,  he  would 
not  be  permitted  to  resume  it  again.  It  would  give  him 
an  unfair  advantage."  In  the  case  of  The,  State  v.  Potter 
(18  Conn.,  166),  this  precise  question  was  presented,  and 
the  court  held  that  the  party  could  not  make  a  peremptory 
rhallenge  after  he  had  declined  to  do  so  when  the  oppor- 
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limit y  was  directly  presented  to  him  for  that  purpose  at 
the  trial.  These  are  all  the  authorities  which  have  been 
found  bearing  upon  the  consideration  of  the  present  ques- 
tion, and  they  certainly  appear  to  preponderate  very 
decidedly  in  favor  of  the  disposition  made  of  it  at  the 
trial.  And  in  that  respect  they  coincide  with  the  good 
sense  and  reason  of  the  law  upon  this  subject,  and  at  the 
same  time  secure  to  the  accused  the  substantial  enjoyment 
of  the  privilege  designed  to  be  conferred  upon  him.  The 
time  when  the  privilege  may  be  exercised,  if  it  be  left  free 
and  unembarrassed,  cannot  be  important.  The  paramount 
consideration  of  the  law  is  that  it  shall  be  available  to  the 
accused  as  a  final  means  of  setting  aside  the  juror,  after 
exercising  or  waiving  his  challenges  of  a  different  descrip- 
tion. WHABTON  says  that  "  it  js  clear  that  the  right  ceases 
when  the  panel  is  complete  and  accepted."  Though  it 
would  otherwise  continue  until  the  jurors  are  sworn. 
(W7iarton's  Grim.  Law,  §§  2,972,  3,026.) 

The  juror,  John  Rawle,  upon  his  examination  stated  that 
he  had  formed  an  opinion,  and  he  was  excused  on  that 
account.  The  defendant's  counsel  then  offered  to  prove 
that  the.  opinion  formed  was  adverse  to  the  prisoner,  which 
was  ruled  out  and  the  counsel  excepted.  That  the  proof 
offered  would  not  render  the  juror  competent  was  expressly 
decided  by  this  court  in  the  case  of  The  People  v.  Floyd, 
in  which  Justice  DAVIS  delivered  the  opinion.  Nothing 
can  be  added  to  what  was  said  by  him  on  that  occasion  on 
this  point. 

Upon  the  trial  of  the  cause  the  witness,  N.  B.  Sherwood, 
was  asked  the  general  question  whether,  in  his  opinion, 
the  defendant  had  a  sound  mind  at  the  time  of  the  occur- 
rence on  which  the  indictment  was  predicated.  This  was 
objected  to  as  incompetent  by  the  witness,  and  the  objec- 
tion was  sustained.  This  witness  was  an  acquaintance  of 
the  prisoner,  and  had  previously  stated  the  impressions 
produced  on  his  mind  by  his  conduct  and  demeanor.  He 
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was  not  shown  to  be  an  expert  in  any  sense  of  that  term; 
and  even  if  the  question  was  right  in  point  of  form,  it  is 
well  settled  that  such  a  witness  is  not  competent  to  give  a 
general  opinion  upon  the  question  of  sanity.  While  he 
may  state  the  convictions  created  in  his  mind  by  the  acts 
and  conversations  of  the  person  whose  mental  condition 
may  be  in  question,  he  cannot  be  permitted  to  answer  the 
general  question,  whether  his  mind  was  sound  or  unsound. 
(Dewitt  v.  Bailey,  5  8eld.,  371;  17  JV.  F.,  340,  347-8; 
Barb.  Grim.  Law,  399;  The  People  v.  Lake,  2  Kernan,  358; 
1  Greenleaf  on  Evidence,  §  440;  The  People  v.  Eastwood, 
4  Kernan,  562.)  Within  the  same  authorities,  there  was 
no  impropriety  in  permitting  the  witness,  Henry  Fenis,  to 
answer  whether  the  defendant  talked  intelligently.  What 
was  asked  for  was  the  impression  or  conviction  produced 
on  his  mind  by  what  he  had  observed,  and  not  a  general 
opinion  upon  an  abstract  question.  The  witness,  Harring- 
ton, gave  the  same  general  description  of  evidence  as  the 
result  of  his  observations  of  the  defendant.  It  was  only 
when  it  was  proposed  to  go  beyond  that,  and  inquire  gen- 
erally as  to  the  opinion  of  the  witness  concerning  the 
prisoner's  mental  condition,  that  the  question  was  disal- 
lowed as  improper. 

The  prisoner's  counsel  asked  the  court  to  instruct  the 
jury  that  there  was  no  evidence  from  which  they  could 
find  that  the  injuries  were  inflicted  by  him  upon  his  child 
in  the  heat  of  passion.  The  court  declined  to  charge  in 
that  manner,  and  the  prisoner  excepted.  He  also  excepted 
to  the  charge  that  the  jury  were  at  liberty  to  disbelieve 
the  statement  of  the  prisoner  that  he  was  not  angry  or  in 
a  passion  at  the  time  he  punished  the  child;  and  deter- 
mine from  the  appearance  of  the  child,  and  the  length  of 
time  the  prisoner  was  punishing  it,  and  such  other  circum- 
stances as  they  found  proved  in  the  case,  whether  the 
injuries  were  inflicted  in  the  heat  of  passion.  The  charge 
as  given  in  this  respect  was  within  the  very  well  settled 
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rule  of  evidence  relating  to  confessions  proved  upon  the 
the  trial,  and  is  fully  sanctioned  by  the  decision  of  this 
court  pronounced  by  Judge  BRONSON,  in  the  case  of  Kdsey 
v.  22ush  (2  Hill,  440).  The  rule  as  he  stated  it  to  be  is 
that,  if  that  part  of  the  confession  which  discharges  the 
party  is  in  itself  highly  improbable,  or  if  there  be  evi- 
dence alliunde,  though  but  slight,  tending  to  discredit  it, 
the  jury  may  believe  one  part  of  the  confession  and  reject 
the  other.  Greenleaf  says:  "  It  is  not  to  be  supposed  that 
all  the  parts  of  a  confession  are  entitled  to  equal  credit. 
The  jury  may  believe  that  part  which  charges  a  prisoner 
and  reject  that  which  is  in  his  favor,  if  they  see  sufficient 
grounds  for  so  doing."  (1  Greenleaf  on  Evid.,  §  218.)  The 
evidence  was  such  that  the  jury  were  at  liberty  to  conclude 
from  it  that  the  prisoner  had  beaten  and  talked  to  the 
child  alternately  for  two  hours  and  a  half,  the  beating 
being  with  a  piece  of  shingle  near  two  inches  in  width,  with 
so  much  violence  that  at  the  end  of  that  time  it  expired. 
The  condition  of  the  body  indicated  the  beating  it  had 
received  to  be  the  cause  of  its  death;  and  if  they  believed 
that  to  be  true,  no  violence  would  be  done  to  the  circum- 
stances if  they  were  made  to  support  the  conclusion  that 
the  injuries  inflicted  upon  the  body  of  the  child  were 
inflicted  in  the  heat  of  passion.  The  question  might  well 
suggest  itself  whether  a  father  could  thus  beat  his  child 
of  three  years  and  a  half  old  without  being  in  the  heat 
of  passion,  and  that  question  was  solely  one  for  the  jury 
to  answer.  The  evidence  was  certainly  sufficient  to  justify 
them  in  the  answer  they  gave  to  it. 

The  part  of  the  charge  relating  to  manslaughter  in  the 
third  degree  cannot  be  of  the  least  importance,  since  the 
prisoner  was  not  convicted  under  it,  and  it  was  in  no  man- 
ner connected  with  the  offense  of  which  he  was  found 
guilty. 

The  prisoner's  counsel  requested  the  court  to  charge  the 
jury  that  if  the  prisoner  commenced  the  punishment  pro- 
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perly  and  in  a  lawful  manner,  and  had  no  reason  to  sup- 
pose, and  did  not  suppose,  he  was  endangering  the  life 
of  the  child,  that  he  was  entitled  to  an  acquittal,  The 
court  declined  to  charge  in  that  manner,  and  the  prisoner's 
counsel  excepted.  The  court  charged,  in  this  connection, 
that  even  though  the  prisoner  did  not  have  reason  to  sup- 
pose that  he  endangered  the  life  of  the  child,  yet  if  the 
punishment  was  immoderate  or»excessive,  and  such  excess 
was  cruel  and  unusual,  and  produced  the  death  of  the 
child,  and  was  inflicted  in  the  heat  of  passion,  the  defend- 
ant would  be  guilty  of  manslaughter  in  the  second  degree. 
To  this  the  prisoner's  counsel  also  excepted.  Whether  the 
punishment  was  commenced  properly  or  in  a  lawful  man- 
ner or  not,  was  entirely  immaterial  under  the  statute.  It 
is  of  no  consequence  whatever  how  it  may  have  been  com- 
menced, or  what  the  prisoner's  supposition  might  have 
been  in  relation  to  it,  if  the  punishment  was  afterwards 
applied  in  a  cruel  or  unusual  manner,  and  in  the  heat  of 
passion,  and  that  produced  the  death  of  the  child,  the 
offense  was  committed  within  the  very  terms  of  the  statute. 
The  statute  provides  that  "the  killing  of  a  human  being, 
without  a  design  to  effect  death,  in  a  heat  of  passion,  but 
in  a  cruel  or  unusual  manner,  unless  it  be  committed  under 
such  circumstances  as  to  constitute  excusable  or  justifiable 
homicide,  shall  be  deemed  manslaughter  in  the  second 
degree."  (3  R.  S.,  5th  ed.,  940,  §  10.)  The  act  could 
have  been  excusable  homicide  only  in  case  the  death  of 
the  child  had  been  produced  by  accident  and  misfortune 
in  its  lawful  correction  (Id.,  939,  §  4),  which  could  not  be 
true  where  the  punishment  was  excessive  or  immoderate. 
In  order  to  constitute  the  offense  of  manslaughter  in  the 
second  degree,  in  a  case  like  the  one  under  consideration, 
all  that  the  statute  requires  is  that  the  punishment  should 
be  of  a  cruel  and  unusual  character,  which  it  could  not  be 
unless  it  was  immoderate  or  excessive,  that  it  should  be 
applied  in  the  heat  of  passion,  and  result  in  the  death  of 
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the  person  receiving  it.  No  other  elements  whatever  are 
included  in  the  statutory  definition  of  the  crime,  and  it 
would  therefore  have  been  error  for  the  court  to  have 
charged  as  requested.  The  conviction  of  the  defendant 
should  be  affirmed. 

Judgment  reversed  and  new  trial  ordered. 


SUPREME  COURT.     Erie  General  Term.     May,  1865.     Grover, 
Daniels  and  Marvin,  Justices. 

THE  PEOPLE  v.  JOHN  FALLON. 

In  an  indictment  for  larceny,  a  count  charging  that  a  certain  number  of 
written  promises  for  the  payment  of  money,  called  bank  bills,  of  the 
yalue  and  denomination  of  five  dollars  each,  were  feloniously  stolen  and 
taken  from  the  person  of  D.  M.,  without  alleging  that  the  act  was  done 
in  the  "  night  time,"  and  without  alleging  that  the  property  was  of  the 
value  of  more  than  twenty-five  dollars,  is  good,  as  a  charge  of  grand  lar- 
ceny, under  the  act  of  1862,  chapter  374,  section  2. 

On  the  trial  of  an  indictment  for  stealing  a  bank  bill  from  D.  M.,  it  is  not 
error  in  the  court  to  refuse  to  charge  that  the  fact  that  the  bill  had  been 
paid  to  him  for  services  and  received  by  -him  in  payment  was  no  evidence 
that  the  bill  was  genuine  or  of  the  value  of  the  sum  which  it  purported 
to  represent. 

The  presumption  in  such  case  is  in  favor  of  the  genuineness  of  the  bill,  and 
the  onus  of  proving  the  contrary  rests  upon  the  defendant. 

CEETIOBAEI  to  the  Oyer  and  Terminer  of  Erie  county. 
C.  C.  Torrance  (District  Attorney),  for  the  people. 
8.  LocJcwood,  for  the  defendant. 

By  the  Court,  MARVIN,  J.  A  motion  was  made,  after 
verdict,  that  the  indictment  be  quashed  for  the  insufficiency 
of  the  count  in  the  indictment  upon  which  the  prisoner 
was  convicted.  It  is  charged  in  this  count  that  Fallen, 
"Feb.  24,  1864,  in,"  <fec.,  "four  written  promises  for  the 
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payment  of  money,  commonly  called  bank  bills  and  notes, 
of  the  nature  and  denomination  of  five  dollars  each;  one 
written  promise  for  the  payment  of  money,  commonly 
called  a  bank  bill  and  note,  of  the  value  and  denomina- 
tion of  ten  dollars,  from  the  person  of  Daniel  Main,  of  tho 
money,  goods,  chattels  and  personal  property  of  Darnel 
Main,  then  and  there  being  found,  then  and  there  felo- 
niously did  steal,  take  and  carry  away,  against  the 
peace,"  &c. 

It  is  objected  that  the  charge  is  altogether  too  uncertain. 
The  uncertainty  is  not  specified,  but  the  objection  relates, 
I  suppose,  to  the  stealing  from  the  person  of  Main.  Let 
us  analyse  the  language.  The  felonious  stealing  is  clearly 
charged,  and  it  is  averred  to  be  from  the  person  of  Main, 
and  the  charge  contains  the  averment  that  the  property 
was  the  property  of  Main.  It  is  not  averred  that  the  pro- 
perty was  stolen  from  the  person  of  Main  in  the  "  night 
time,"  nor  is  it  alleged,  except  inferential ly,  that  the  pro- 
perty was  of  a  value  exceeding  twenty-five  dollars.  The 
count  is  therefore  not  good  under  the  Ee vised  Statutes 
(vol.  2,  p.  679,  §  65).  But  the  act  of  1862  (ch.  374,  §  2), 
declares  that  "  whenever  any  larceny  shall  be  committed 
by  stealing,  taking  and  carrying  away  from  the  person  of 
another,  the  offender  may  be  punished  as  for  grand  lar- 
ceny, although  the  value  of  the  property  taken  shall  be 
less  than  twenty-five  dollars."  All  that  is  required  by 
this  provision  is  that  the  larceny  should  be  committed  by 
stealing  from  the  person  of  another.  There  is  no  limita- 
tion as  to  the  time  of  the  stealing,  or  as  to  the  value  of 
the  things  stolen.  The  count  in  the  indictment  clearly 
charged  the  larceny  from  the  person  of  Main,  and  it  was  a 
good  count  under  the  statute  of  1862. 

The  refusals  to  charge  as  requested  were  not  error.     It 

would  have  been  error  to  charge  that  the  fact  that  the  $20 

had  been  paid  to  Main  for  services,  and  received  by  him 

in  payment,  was  no  evidence  that  the  bill  was  genuine,  and 
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of  the  value  of  $10.  The  fact  that  it  was  paid  out  and 
received  at  $10  was  some  evidence  of  its  value.  Besides, 
the  presumption  was  that  it  was  a  genuine  bill,  and  of  the 
value  of  $10,  and  the  onus  of  showing  the  contrary  was 
upon  the  prisoner.  Again,  other  bills  on  banks  in  this 
State,  about  which  the  question  was  made,  were  stolen, 
and  as  I  have  shown  that  the  crime  was  committed  if  pro- 
perty of  any  value  was  stolen  from  the  person,  it  was 
immaterial  whether  the  $10  bill  was  genuine  and  valuable 
or  not.  There  is  nothing  in  these  exceptions. 
The  conviction  must  be  affirmed. 


SUPREME  COURT.   Erie  General  Term.   February,  1868.   Daniels, 
Marvin  and  Davis,  Justices. 

FREDERICK  NATION,  Plaintiff  in  Error,  v.  THE  PEOPLE, 
Defendants  in  Error. 

On  the  cross-examination  of  a  witness  he  cannot  be  asked  as  to  a  distinct 
collateral  fact  for  the  purpose  of  afterwards  impeaching  his  testimony 
by  contradicting  him ;  and  if  questions  are  answered  involving  facts  col- 
lateral to  the  issue,  evidence  cannot  afterwards  be  given  for  the  purpose 
of  contradiction. 

Facts  which  show  the  motive  and  temper  of  the  witness  in  the  particular 
transaction  in  question  are  not  collateral,  and  the  witness  may  be  asked 
as  to  them,  on  cross-examination. 

The  complainant  on  the  trial  of  an  indictment  for  grand  larceny  was  asked, 
on  cross-examination,  if  he  did  not  say  to  one  D.,  that  if  the  prisoner 
would  restore  a  part  of  the  money  he  had  lost  he  would  not  swear  against 
him,  and  answered  that  he  had  made  no  such  statement  Held,  that  it 
was  incompetent  to  prove  by  D.  that  the  complainant  had  made  such  a 
statement. 

ERROR  to  tne  Court  of  Sessions  of  Erie  county. 

The  plaintiff  was  tried  on  a  charge  of  grand  larceny. 
Patrick  Graham,  the  complainant,  was  a  witness  for  the 
people,  and  on  the  cross-examination  he  was  asked  if  he 
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did  not  say  to  Thaddeus  C.  Davis,  Esq.,  on  the  day  of  the 
arrest  of  the  prisoner  and  afterwards,  that  if  the  prisoner 
would  refund  to  him  a  part  of  the  money  he  had  lost,  he 
would  not  swear  against  him.  Graham  answered  that  he 
had  made  no  such  statement.  He  was  then  asked  if  he 
did  not  say  to  Davis,  that  if  the  prisoner  would  restore  a 
part  of  the  money  he  had  lost,  he  would  withhold  on  the 
trial  a  part  of  the  evidence  in  the  case.  Graham  answered 
"  No,  I  never  said  any  such  thing.  Do  you  think  I  would 
swear  false  for  a  few  paltry  dollars?" 

Thaddeus  C.  Davis  was  sworn  as  a  witness  on  the  part 
of  the  prisoner,  and  asked,  "Did  the  complainant  say  to 
you  that  if  the  prisoner  would  refund  a  part  of  the  money 
he,  complainant,  would  not  swear  against  him?"  The 
court  excluded  the  evidence  and  the  prisoner's  counsel 
excepted.  Q.  "  Did  the  complainant  say  that  if  the  pris- 
oner would  restore  a  part  of  the  money  he  had  lost,  he, 
complainant,  would  withhold  on  the  trial  a  part  of  the 
evidence  in  the  case?"  The  court  excluded  the  evidence 
and  the  prisoner's  counsel  excepted.  The  prisoner  was 
convicted  and  sentenced  to  the  State  Prison  for  one  year 
and  eight  months. 

Henry  W.  Box,  for  the  plaintiff  in  error,  cited  The 
People  v.  Austin,  1  Parker  Or.  R.,  154;  Morgan  v.  Frees, 
15  Barb.,  352;  Bersch  v.  The  State,  13  Indiana,  434;  2 
Campb.,  637;  Newton  v.  Harris,  2  8 eld.,  345;  The  Stewart 
Case,  2  Brod.  &  Bing.,  312. 

Lyman  K.  Bass  (district  attorney),  for  the  defendant  in 
error,  cited  The  President,  <&c.,  of  the  G.  W.  Turnpike  Co. 
v.  Loomis:  The  Peoples.  Genung,  11  Wend.,  19;  Ward  v. 
The  People,  6  Hill,  145. 

By  the  Court,  MARVIN,  J. :  No  error  was  committed  by 
the  court  in  excluding  the  fact  offered  to  be  proved  by 
Davis.  According  to  The  People  v.  Genung  (11  Wend., 
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20),  it  would  not  have  been  error  to  exclude  the  answers 
to  the  questions  put  to  Graham,  the  prosecutor.  But  as 
Graham  answered  the  questions,  no  one  interposing  tiny 
objections,  it  is  claimed  that  it  was  erroneous  to  exclude 
evidence  to  contradict  him,  and  The  People  v.  Austin  (4 
Parkers  Cr.  72.,  158)  is  cited  to  support  this  position. 
This  case  is  the  report  of  a  trial  at  the  Oyer  and  Terminer 
for  murder,  and  the  questions  raised  during  the  trial  were 
disposed  of  as  they  arose,  after  discussion  by  counsel. 
John  Shea,  the  father  of  the  deceased,  was  examined  as  a 
witness  by  the  prosecution,  and  on  cross-examination  was 
asked  if  he  had  not  offered  to  the  prisoner,  or  some  of  his 
friends,  to  leave  the  State  and  refuse  to  testify  in  the  case 
for  a  suitable  remuneration.  The  answer  was,  "Not  exactly 
that,  but  — ."  Here  he  was  stopped  by  the  prisoner's 
counsel.  On  re-examination  he  was  asked  what  he  had 
said  in  that  regard,  and  the  prisoner's  counsel  objected; 
but  the  court,  EDMONDS,  J.,  said  that  the  whole  answer 
should  be  got  out.  The  witness  then  detailed  two  inter- 
views with  one  who  acted  as  an  agent  of  the  prisoner  in 
conducting  his  defense,  in  which,  as  he  alleged,  an  offer 
had  been  made  to  him  of  some  money  if  he  would  remove 
from  the  State.  After  the  defense  was  entered  upon, 
counsel  offered  to  prove  several  acts  of  the  witness,  Shea, 
going  to  show  a  desire  to  obtain  from  the  prisoner  pecu- 
niary satisfaction  for  the  injury  which  he  had  received 
from  the  death  of  his  son,  and  what  had  taken  place 
between  him  and  the  prisoner's  agent  in  that  respect.  This 
was  objected  to.  The  court  referred  to  the  The  People  v. 
Genung  (supra),  and  remarked  that,  "  as  evidence,  inde- 
pendent of  what  the  witness  had  testified  on  the  subject, 
the  testimony  would  not  be  proper.  But  when  offered  to 
contradict  his  testimony,  it  has  a  different  effect — that  the 
question  put  on  cross-examination  might  have  been  objected 
to,  and  perhaps  excluded.  But  it  was  asked  and  answered 
without  objection,  and  the  inquiry  was  fully  gone  into  on 
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both  sides  in  order  to  ascertain  tJie  feelings  with  which  he 
testified.  That  surely  cannot  be  called  collateral,  for  any 
inquiry  which  is  allowed,  having  that  object  in  view,  is 
pertinent  and  relevant  to  the  main  issue.  In  regard  to  such 
matters,  it  is  always  open  to  contradict  what  the  witness 
himself  has  said  on  the  subject.  With  that  view,  and  to  that 
extent,  the  inquiry  will  now  be  allowed."  Here  we  have 
the  grounds  of  the  decision.  The  rule  which  the  court 
intended  to  apply  is  distinctly  referred  to,  viz:  to  ascertain 
the  feelings  with  which  the  witness  had  testified.  The 
witness  had  been  examined  by  both  sides,  "in  order  to 
ascertain  the  feelings  with  which  he  testified." 

Whether  this  rule  was  properly  applied  in  the  case  is 
not  now  material.  Such  rule  exists. 

It  is  a  rule  that  a  witness  is  not  to  be  cross-examined 
as  to  any  distinct  collateral  fact,  for  the  purpose  of  after- 
wards inpeaching  his  testimony,  by  contradicting  him — the 
reason  is  that  this  would  render  an  inquiry,  which  ought 
to  be  simple  and  confined  to  the  matter  in  issue,  intoler- 
ably complicated  and  prolix,  and  would  cause  it  to  branch 
out  into  an  indefinite  number  of  collateral  issues.  Spencely 
v.  Willett  (7  East,  108)  is  a  leading  case,  to  which  the 
authors  on  evidence  generally  refer.  It  is  also  a  rule, 
well  established,  that  if  such  questions  are  answered,  i.  e., 
involving  facts  collateral  to  the  issue,  evidence  cannot 
afterwards  be  given  for  the  purpose  of  contradiction. 

Of  course  these  rules  do  not  exclude  testimony  contra- 
dicting the  witness  as  to  facts  immediately  connected  with 
the  subject  of  inquiry;  and  a  witness  may  be  asked 
whether,  in  consequence  of  his  having  been  charged  with 
robbing  the  prisoner,  he  has  not  said  that  he  would  be 
revenged  upon  him,  and  if  he  denies  that  he  has  said  so, 
he  may  be  contradicted.  (2  Camp.  7?.,  638.)  Such  inquiry 
is  not  regarded  as  collateral,  but  as  important,  in  order  to 
show  the  motive  and  temper  of  the  witness  in  the  particu- 
lar transaction.  (See  1  Stark.  Ev.,  part  2,  p.  134,  §§  22 
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and  28.  where  these  rules  are  stated,  and  the  authorities  in 
support  of  them  are  referred  to.  See  also  1  Green.  Ev., 
§§  447  to  450,  inclusive;  Plato  v.  Reynolds,  27  N.  Y.  R., 
584;  and  The  President,  &c.  of  G.  Western  T.  R.  Co.  v. 
Loomis,  32  N.  Y.  R.,  127.)  Though  these  cases  in  the 
Court  of  Appeals  are  not  precisely  in  point,  they  contain, 
especially  the  latter,  very  instructive  opinions.  We  decided 
a  case  in  this  district  at  the  May  term,  1866,  Eliza  Bryan, 
Plaintiff  in  Error,  v.  The  People.  In  that  case,  one  Sarah 
Brockway  was  a  witness  on  the  part  of  the  people.  She 
was  asked,  on  cross-examination,  whether  she  told  one 
Pritchard  that  she  came  from  Canada  (to  Lockport)  as  a 
witness  against  Mrs.  Bryan;  that  old  Bryan  (the  husband 
of  Mrs.  B.)  said,  "I  was  a  damned  whore,  and  I  am  going 
to  have  satisfaction  for  that."  The  answer  to  this  ques- 
tion was  excluded  by  the  court,  and  the  prisoner's  counsel 
excepted.  We  reversed  the  judgment  and  granted  a  new 
trial  upon  the  ground  that  the  feelings  of  the  witness  and 
the  motives  and  temper  governing  or  influencing  him,  in 
the  particular  matter  or  transaction,  are  the  proper  sub- 
jects of  inquiry,  and  are  not  regarded  as  collateral. 

The  case  under  consideration  does  not  come  within  the 
rule  touching  hostility  or  a  feeling  of  revenge  toward  the 
party  against  whom  the  witness  testifies.  Whether  the 
witness  had  offered  to  withhold  evidence  if  the  prisoner 
would  refund  to  him  a  part  of  the  money  he  had  lost,  or 
not,  would  have  no  tendency  to  prove  or  disprove  the 
issue  then  being  tried,  nor  the  state  of  feeling  by  the  wit- 
ness toward  the  prisoner.  According  to  The  People  v. 
Gunning,  the  answers  to  the  questions  put  to  Graham 
might  have  been  excluded.  The  answers  were  given,  and 
as  the  matter  to  which  they  related  was  entirely  collateral, 
no  testimony  to  contradict  the  answers  was  admissible,  or 
rather,  it  was  not  the  prisoner's  right  to  give  evidence  to 
contradict  the  witness.  The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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SUPREME  COURT.     Erie  General  Term,  September,  1866.  Grover, 
Daniels,  Marvin  and  Davis,  Justices. 

THE  PEOPLE  v.  THOMAS  R.  STOCKING. 

A  board  of  supervisors,  in  examining,  settling  and  allowing  accounts  against 
the  county,  acts  judicially;  and  if  a  member  of  the  board,  in  the  per- 
formance of  such  duties,  acts  fraudulently  or  cprruptly,  he  is  guilty  of  a 
misdemeanor. 

It  is  competent  for  a  board  of  supervisors  to  re-examine  an  account  once 
passed  upon,  and  to  allow  or  reject  it  or  reduce  the  amount  previously 
allowed. 

When  a  member  of  a  board  of  supervisors  acts  corruptly  in  examining, 
settling  and  allowing  accounts  against  the  county,  he  cannot  defend  hfm- 
self  against  an  indictment  for  a  misdemeanor  by  showing  that  the  board 
exceeded  its  powers  and  acted,  without  jurisdiction. 

CERTIORARI  to  the  Erie  Oyer  and  Terminer.  The  facts 
of  the  case  appear  sufficiently  in  the  following  opinion. 

Lyman  K.  Bass  (District  Attorney),  for  the  people. 
George  B.  Hibbard,  for  defendant. 

By  the  Court,  MARVIN,  J.  The  defendant  was  a  super- 
visor of  "one  of  the  wards  in  the  city  of  Buffalo,  and  a 
member  of  the"  board  of  supervisors  of  Erie  county,  and 
was  indicted,  tried  and  convicted  of  corruption  in  such 
office. 

The  substance  of  the  first  two  counts  in  the  indictment 
may  be  briefly  stated  thus:  That  the  defendant  procured 
from  one  Taylor  articles  (specifying  them)  for  his  own  use, 
and  that  Taylor  presented  the  account  for  such  articles, 
and  other  articles  furnished  to  other  persons  for  their  use, 
to  the  board  of  supervisors,  to  be  examined,  settled  and 
allowed,  as  chargeable  against  the  county;  and  that' the 
defendant,  as  one  of  the  supervisors,  well  knowing  that 
the  account  was  not  a  lawful  charge  against  the  county, 
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confederating  and  combining  with  other  members  of  the 
board,  knowingly,  corruptly,  unlawfully  and  partially, 
voted  that  the  account  be  allowed,  and  that  it  was  allowed 
to  the  amount  of  $3,926.81,  and  that  it  was  paid  by  the 
county.  It  is  alleged  that  this  occurred  at  a  meeting  of 
the  board  lawfully  convened,  on  the  28th  day  of  Decem- 
ber, 1865.  The  third  count  contained  a  similar  charge  of 
corruption  in  voting  to  allow  another  account,  on  the  16th 
day  of  December. 

It  is  objected  by  the  defendant's  counsel  that  the  defend- 
ant was  a  judicial  officer,  and  that  the  matters  charged 
against  him  were  judicial  acts,  done  in  the  performance  of 
his  judicial  duty;  and  that,  as  such,  they  do  not  form  the 
subject  of  indictment. 

Supervisors  are  required  to  meet  annually  for  the  dis- 
patch of  business  as  a  board;  they  may  hold  special  meet- 
ings, and  they  have  power  to  adjourn  from  time  to  time. 
The  board  of  supervisors  have  power,  1.  To  make  orders 
concerning  the  corporate  property  of  the  county,  as  they 
shall  deem  expedient. 

2.  To  examine,  settle  and  allow  all  accounts  chargeable 
to  such  county,  and  to  direct  the  raising  of  such  sums  as 
may  be  necessary  to  defray  the  same.  (1  R.  $.,  366,  §§ 
1  and  4.) 

The  authorities  are  uniform  and  consistent  in  showing 
the  law  to  be  that  no  civil  action  can  be  maintained  against 
the  judges  of  the  superior  courts  of  general  jurisdiction, 
for  any  act  done  by  them  in  a  judicial  capacity.  (Yates  v. 
Lansing,  5  J.  R.,  282.) 

This  rule  embraces,  also,  all  judges,  justices  and  magis- 
trates of  inferior  courts,  acting  judicially  in  a  matter  within 
the  scope  of  their  jurisdiction.  (Broom  on  Parties  to  Actions, 
268,  and  cases  hereinafter  cited.) 

The  rule  also  includes  all  officers  charged  with  duties 
judicial  in  character — calling  for  the  exercise  of  judgment 
and  decision — acting  within  the  scope  of  the  authority 
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conferred  upon  them;  and  the  motive  which  influenced 
the  particular  act  or  decision  cannot  be  inquired  into. 
(Wilson  v.  The  Mayor  of  New  York,  1  Den.,  599;  Weaver 
v.  Devendorf,  3  Den.,  117.) 

It  is  also  well  settled  that  no  prosecution  by  information 
or  indictment  can  be  sustained  against  any  judge  of  a 
superior  court  of  record,  for  any  act  done  by  him  as  such 
judge.  This  rule  does  not  apply  to  magistrates  and  jus- 
tices of  inferior  courts,  not  of  record,  or  other  officers 
authorized  or  required  to  perform  special  duties,  involving 
discretion,  judgment  and  decision.  Some  of  the  authori- 
ties and  cases  consulted  will  be  here  referred  to.  Many 
of  them  were  cited  by  the  learned  counsel  for  the  defend- 
ant in  this  case.  I  have  already  referred  to  Yates  v.  Lan- 
sing. It  was  a  civil  action  against  the  Chancellor,  to 
recover  the  penalty  given  by  the  habeas  corpus  act.  KENT, 
Ch.  J.,  delivered  the  decision  of  the  court  in  an  elaborate 
and  instructive  opinion,  referring  largely  to  the  English 
authorities — Tromvelt  v.  Burwell,  reported  in  12  Mod.  R., 
386;  1  Salk,  396.  1  Lord  Raym.,  457,  is  regarded  as  a 
leading  case,  in  which  HOLT,  Ch.  J.,  examined  the  law  of 
judicial  responsibility.  The  case  is  more  fully  reported 
in  Raymond  than  in  Salkeld. 

It  was  a  civil  action  to  recover  damages  for  false  impri- 
sonment. The  defendants  were  censors  of  the  College  of 
Physicians  in  London,  and  were  empowered,  by  act  of 
Parliament,  to  inspect,  govern  and  censure  practitioners 
of  physic,  so  as  to  punish  by  fine  and  imprisonment. 
They  convicted,  fined  and  imprisoned  the  plaintiff.  The 
Chief  Justice  held,  (and  he  seems,  through  his  opinion,  to 
have  regarded  it  as  essential,)  that  censors  were  "justices 
of  record."  He  maintained  that  the  record  could  not  be 
traversed.  The  question  of  liability  arose,  as  we  Ijave 
seen,  in  a  civil  action,  and  the  court  coming  to  the  conclu- 
sion that  the  defendants  were  judges  of  record,  empow- 
ered }>y  act  of  Parliament  to  judge,  and  to  do  what  they 
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had  done,  held  they  were  not  liable.  The  law  now  is  that 
no  one  acting  in  a  judicial  capacity,  within  the  scope  of 
his  authority,  is  liable  to  respond  in  a  civil  action,  whether 
the  decision  is  evidenced  by  a  record  or  not.  The  deci- 
sions in  civil  cases  have  no  application  to  the  present  case. 
Chief  Justice  HOLT,  however,  in  his  opinion,  applies  the 
same  rule  of  irresponsibility  to  judges  of  the  superior 
courts  of  record  in  a  suit  by  the  King,  that  is,  a  prosecu- 
tion by  presentment  or  indictment,  and  he  cites  some 
cases  to  show  that  it  had  been  held  that  judges  of  courts 
of  record,  as  a  justice  of  Oyer  and  Terminer,  were  not 
answerable,  at  the  King's  suit,  before  another  judge.  But 
there  is  nothing  in  the  opinion  of  the  eminent  and  learned 
judge  contravening  the  position  that  all  persons  acting  in 
a  judicial  capacity  are  exempt  from  prosecution  by  indict- 
ment. 

In  Miller  v.  Slau  (2  Blackstone's  R.,  1145),  Dr.  GRAY, 
Chief  Justice,  lays  down  the  rules  in  civil  cases  very 
clearly.  He  says:  "In  all  cases  where  protection  is  given 
to  the  judge  giving  an  erroneous  judgment,  he  must  be 
acting  as  judge.  The  protection  in  regard  to  the  superior 
court  is  absolute  and  universal;  with  respect  to  the  infe- 
rior, it  is  only  while  they  act  within  their  jurisdiction." 
This  is  the  true  distinction,  at  this  day,  in  this  State,  as  to 
the  liability  of  judges  and  magistrates  in  civil  cases. 

Lord  TENTERDEN,  in  Garnett  v.  f errand  (6  Bam.  & 
Cress.,  611),  speaking  of  inferior  justices,  acting  within 
their  jurisdiction,  being  called  in  question  for  errors  of 
judgment,  states  the  reason  of  the  rule:  "In  the  imper- 
fection of  human  nature  it  is  better,  even,  that  an  indi- 
vidual should  occasionally  suffer  wrong,  than  that  the 
general  course  of  justice  should  be  impeded  and  fettered 
by  constant  and  perpetual  restraints  and  apprehensions  on 
the  part  of  those  who  are  to  administer  it."  He  adds: 
"  Corruption  is  quite  another  matter;  so,  also,  are  neglect 
of  duty  and  misconduct  in  office.  For  these,  I  trust,  there 
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is,  and  always  will  be,  some  due  course  of  punishment  by 
public  prosecution." 

The  counsel  for  the  defendant  in  that  case  stated  the  law 
to  be,  that  if  a  judge  of  the  superior  courts  acts  corruptly, 
he  may  be  proceeded  against  by  impeachment;  if  of  the 
inferior  courts,  by  indictment  or  criminal  information. 

EUSSELL,  in  his  Treatise  on  Criminal  Law  (vol.  1,  135, 
et  seq.),  educes  from  the  cases  the  general  rule,  that  the 
oppression  and  tyranical  partiality  of  judges,  justices  and 
other  magistrates,  in  the  administration  and  under  color 
of  their  offices,  may  be  punished  by  impeachment  in  Par- 
liament, or  by  information  or  indictment,  according  to  the 
rank  of  the  offenders  and  the  circumstances  of  the  offense. 
Thus,  if  a  justice  of  .the  peace  abuse  the  authority  reposed 
in  him  by  law,  in  order  to  gratify  his  malice  or  to  promote 
his  private  interest  or  ambition,  he  may  be  punished  by 
indictment  or  information.  If  the  justice  has  acted  hon- 
estly and  candidly,  without  oppression,  malice,  revenge  or 
any  bad  view  or  ill  intention  whatever,  though  the  act  was 
illegal,  the  court  will  not  punish  him  by  the  extraordinary 
course  of  an  information,  but  will  leave  the  party  com- 
plaining to  the  ordinary  method  of  prosecution  by  action 
on  indictment.  The  authorities  cited  fully  sustain  the 
text.  See  also  The  King  v.  Borron  (3  Barn.  &  Aid.,  432.) 

The  question  is  not  one  of  jurisdiction,  nor  is  it  confined 
to  ministerial  acts;  but  if  the  officer  acts  from  dishonest, 
oppressive  or  corrupt  motives,  he  may  be  indicted  and 
punished.  WHARTOJST,  in  his  Am.  Or.  L.,  under  the  title 
"Misconduct  in  Office,"  §  2,514,  states  the  law:  "If  a 
public  officer,  intrusted  with  definite  powers  to  be  exer- 
cised for  the  benefit  of  community,  wickedly  abuses  or 
fraudulently  excuses  them,  he  is  punishable  by  indict- 
ment, though  no  injurious  effects  result  to  any  individual 
from  his  misconduct.  The  crime  consists  in  the  public 
example  in  perverting  those  powers  to  the  purposes  of 
fraud  and  wrong,  which  were  committed  to  him  as  iustru- 
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nionts  of  benefit  to  the  citizen  and  of  safety  to  public 
rights."  Among  other  authorities  he  cites  The  People  v. 
Coon  (15  Wend.,  277),  to  show  that  a  justice  of  the  peace 
is  indictable  for  misbehavior  in  his  office,  when  he  acts 
partially,  or  oppressively,  or  from  malice  or  corrupt 
motive.  In  that  case  BRONSON,  J.,  disposed  of  the  objec- 
tion that  a  justice  could  not  be  indicted  for  any  act  done 
by  him  as  a  justice,  by  saying  that  there  was  nothing  in 
it;  that  whenever  justices  act  partially  or  oppressively, 
from  a  malicious  or  corrupt  motive,  they  may  be  punished 
criminally.  He  cites  numerous  authorities.  See,  also, 
The  People  v.  Denton  (2  John.  Cos.},  note  by  KENT,  J. 

The  act  of  the  board  of  supervisors  in  examining,  set- 
tling and  allowing  accounts  chargeable  to  the  county,  is, 
I  have  no  doubt,  a  judicial  act;  and  the  supervisors,  in 
exercising  the  powers  conferred  upon  them  by  the  statute 
in  this  regard,  are  not  liable  in  any  civil  action,  however 
erroneous  or  wrongful  their  determination  may  be,  and 
their  decision  is  binding  on  all  paities  concerned.  (War- 
ren v.  Devendorf,  supra;  Chase  v.  The  County  of  Saratoga, 
33  Barb.,  603;  The  People  v.  The  Supervisors  of  Living- 
ston Co.,  12  How.,  204;  8.  C.,  26  Barb.,  118.)  It  is  not 
necessary  to  multiply  authorities. 

In  the  present  case  the  board  of  supervisors  acted  judi- 
cially in  examining,  settling  and  allowing  Taylor's  account. 
The  supervisors,  acting  as  a  board,  were  charged  and 
entrusted  with  definitive  duties  and  powers  to  be  per- 
formed and  exercised  for  the  benefit  of  community,  and 
if  they  wickedly  abused  or  fraudulently  exceeded  these 
powers  they  are  punishable  by  indictment.  If,  in  the  lan- 
guage of  this  indictment,  such  supervisor,  acting  as  a 
member  of  the  board,  knowingly,  corruptly,  unlawfully 
and  partially  votes  that  an  account,  presented  against  the 
county  as  a  county  charge,  be  allowed  and  made  a  charge 
against  the  county,  he  is  guilty  of  a  misdemeanor,  and 
may  and  should  be  indicted,  tried,  convicted  and  pun- 
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ished.  He  has  perverted  the  powers  conferred  upon  him 
for  the  public  good  to  purposes  of  fraud  and  wrong;  he 
has  acted  from  corrupt  motives,  and  he  is  not  beyond  the 
reach  of  punishment.  Concurring  in  the  sentiment  ex- 
pressed by  Lord  TENTERDEN,  let  us  trust  that  there  always 
will  be  some  due  course  of  punishment  by  public  prose- 
cution for  corruption,  neglect  of  duty,  or  misconduct  in 
office. 

If  there  is  no  other  objection  to  this  conviction,  it 
should  stand  and  the  judgment  upon  it  should  follow. 

It  appears  from  the  evidence  that  the  annual  meeting 
of  the  board  of  supervisors  commenced  Oct.  3,  1865; 
that  it  adjourned  sine  die  Dec.  16;  that  on  the  14th  or 
15th  December  Martin  Taylor  presented  several  bills  or 
accounts  against  the  "  Erie  County  Board  of  Supervisors." 
They  were  very  general,  as  thus:  "  To  stationery  furnished 
to  Oct.  1,  $1,277.40;  to  fifty  gold  pens  and  gold  holders, 
$18,  $900."  They  were  examined  and  allowed  to  the 
amount  of  $5,130.81,  the  defendant  voting  for  the  allow- 
ance. The  board  was  again  convened,  and  was  in  session 
Dec.  28.  The  accounts  were  again  brought  before  the 
board  by  Taylor,  it  having  been  alleged  that  there  were 
some  irregularities  in  the  presentation  and  allowance  of 
the  accounts  on  the  16th  December. 

The  objection  was  now  taken,  by  some  of  the  super- 
visors, that  their  power  as  a  board  was  exhausted  by  their 
previous  action.  The  defendant  maintained  the  contrary, 
and  the  board  so  decided,  and  proceeded  to  examine  and 
settle  and  allow  the  account.  The  sum  now  allowed  was 
$3,926.81.  The  defendant  voted  for  the  allowance.  Upon 
these  facts  appearing  on  the  trial,  the  position  was  taken 
by  the  defendant's  counsel,  that  the  defendant  could  not 
be  convicted  for  his  act  of  the  28th  December,  for  the 
reason  that  the  board  had  no  jurisdiction  in  the  premises, 
having  exhausted  all  its  powers  by  its  action  on  the  16th. 
The  district  attorney  insists,  among  other  positions,  as  an 
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answer  to  this  position,  that  the  action  of  the  board  on 
the  16th  December  was  without  jurisdiction,  and  was, 
therefore,  void. 

I  have  examined  the  statute  referred  to,  and  am  satisfied 
that  the  board  had  jurisdiction  of  the  account  on  the  16th 
December,  and  that  the  decision  then  made  was  binding 
upon  the  parties,  Taylor  and  the  county.  But  it  does  not, 
in  my  judgment,  follow  that  the  action  of  the  board,  on 
the  28th  December,  was  void  for  want  of  jurisdiction;  nor 
will  it,  in  my  opinion,  if  we  should  hold  that  the  power 
of  the  board  was  spent  by  its  action  on  the  16th  Decem- 
ber, follow  that  the  defendant  could  not  be  convicted  for 
his  corrupt  act  in  voting  for  the  account  on  the  28th 
December. 

It  is  undoubtedly  a  general  rule,  that  a  special  power 
conferred  upon  officers  or  other  persons  affecting  the  inter- 
ests or  rights  of  others,  can  only  be  exercised  once.  When 
the  officers,  or  body  upon  whom  the  power  is  conferred, 
have  executed  the  power,  the  authority  ceases  and  the 
power  becomes  functus  officio.  It  is  this  rule  which  the 
counsel  for  the  defendant  invokes.  I  think  it  is  not  appli- 
cable to  this  case.  The  only  case  cited  which  may  per- 
haps be  fairly  claimed  as  in  point,  is  The  People  v.  The 
Supervisors  of  Schenectady  Co.  (35  Barb.,  408).  In  this 
case  Justice  POTTER  delivered  an  able  and  elaborate  opin- 
ion. He  has  not  entirely  satisfied  me  that  he  properly 
applied  the  rule  functus  officio  to  the  case.  The  board  of 
supervisors  on  the  10th  day  of  December,  by  a  resolution, 
apportioned  to  the  several  towns  and  wards  in  the  county, 
the  amount  of  county  charges  that  had  been  audited, 
according  to  the  valuation  of  the  real  and  personal  estate 
in  the  towns,  &c.,  as  apportioned  and  equalized  by  them. 
The  next  day  the  board,  by  a  resolution,  reconsidered  the 
resolution  of  the  previous  day,  and  by  another  resolution 
again  apportioned  and  equalized  the  assessments  of  value 
in  the  towns  and  wards,  upon  a  new  and  different  basis. 
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Each  proceeding  was  strongly  opposed,  and  each  party 
moved  for  a  mandamus  to  compel  the  board  to  perform  the 
ministerial  duty  of  attaching  the  warrants  for  the  collec- 
tion of  the  taxes.  The  court  held  that  the  proceedings  on 
the  10th  December  were  valid,  and  that  the  board,  on  that 
day,  exhausted  its  authority,  under  the  statute,  and  that 
it  had  no  power  to  reconsider,  review,  reverse  and  annul 
their  own  judicial  action,  when  it  had  been  once  legally 
exercised.  The  parties  who  were  interested  in  maintain- 
ing the  proceedings  of  the  10th  December  insisted  upon 
their  rights  in  the  decision  then  made.  I  have  looked 
into  the  authorities  cited  by  the  learned  judge,  and  it  may 
aid  us  in  coming  to  a  correct  conclusion  to  bring  some  of 
them  into  present  view.  In  Jermain  v.  Waggoner  and  oth- 
ers (1  Hill,  279),  the  power  of  the  canal  commissioners, 
under  the  act,  was  special  and  restricted.  It  was  exercised 
by  an  examination,  surveys,  levels  and  estimates,  and  the 
adoption  of  a  plan.  After  the  work  of  construction  had 
proceeded  several  years,  the  commissioners  modified  the 
plan  in  one  particular,  to  the  injury  of  the  plaintifl'  when 
carried  into  effect.  The  court  very  properly  applied  the 
rule  functus  officio,  remarking  that  the  commissioners  hav- 
ing once  passed  upon  the  question,  their  powers  were  at 
an  end;  that  their  powers  were  quasi  judicial;  that  the 
adoption  of  a  specific  plan  was  but  another  name  for  the 
rendition  of  a  judgment  by  a  court  of  limited  jurisdiction; 
that  such  a  step  was  in  its  nature  irrevocable,  and  incapable 
of  modification;  that  it  should,  above  all,  be  so  held  after 
it  had  been  acted  upon,  and  purchases  made,  or  other 
valuable  interests  acquired  in  reference  to  it. 

Some  of  the  cases  referred  to  relate  to  the  action  of 
courts  or  judicial  officers  acting  under  special  or  limited 
powers;  some  of  them  to  the  action  of  boards  of  super- 
visors under  a  special  authority,  as  in  the  case  of  the 
People  v.  Ames  (19  How.,  551).  The  board  had  authority 
by  statute  to  limit  the  number  of  superintendents  of  the 
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poor  to  one.  The  board  exercised  the  authority,  and 
reduced  the  number  to  one,  and  in  a  subsequent  year  voted 
to  raise  the  number  to  three.  It  was  held  that  the  board 
had  no  power  thus  to  restore  the  number  to  three. 

The  cases  where  the  rule  we  are  considering  has  been 
applied  are  numerous,  and  Justice  POTTER  has  cited  many 
of  them. 

In  all  the  cases  some  right  has  been  acquired  by  the 
decision,  and  the  party  beneficially  interested  has  resisted 
any  subsequent  action  of  the  court,  officer  or  body  autho- 
rized to  decide,  by  which  the  party's  interest  should  be 
changed  or  modified;  and  the  question  has  invariably 
arisen  in  considering  such  claim,  whether  it  has  been 
affected  by  any  subsequent  action  of  the  court  or  officer  or 
body  authorized  by  the  statute  to  decide,  and  in  the 
absence  of  any  authority,  to  reconsider  or  revise  the  deci- 
sion. I  certainly  doubt  as  to  the  proper  application  of 
the  principle  in  the  People  v.  /Supervisors  of  Schenectady 
County.  It  may  be  that  when  the  board  had  once  exer- 
cised the  power  of  apportioning  the  tax,  as  seemed  to  them 
equitable  and  just,  under  the  power  conferred  by  the  act 
of  1838,  ch.  314,  §  1,  that  the  power  was  at  an  end.  The 
power  was  in  its  nature  judicial,  and  the  act  of  apportion- 
ment was  a  decision  in  which  each  town  and  ward  was 
interested.  It  is,  nevertheless,  a  stringent  application  of 
the  rule,  functus  offido,  to  say  that  the  board,  during  the 
same  sitting,  cannot  reconsider  its  action.  The  meeting 
of  the  supervisors  is  "for  the  dispatch  of  business  as  a 
board."  It  is  agreed  that  some  of  their  powers  are  legis- 
lative, some  ministerial,  and  some  judicial,  or  quasi  judi- 
cial. I  agree  that  the  power  to  examine,  settle  and  allow 
accounts,  is  in  its  nature  judicial,  and  that  parties  inte- 
rested are  bound  by  the  decision  in  all  cases  calling  for  the 
exercise  of  judgment  and  discretion.  But  in  my  opinion 
the  same  board  of  supervisors  may  re-examine  an  account 
once  passed  upon,  and  in  fact  reject  it,  or  reduce  the 
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amount  first  allowed.  The  claimant  acquires  no  fixed  right 
until  the  final  action  of  the  board  upon  his  claim;  and 
until  he  has  received  the  order  for  the  payment  of  his 
claim,  the  board  has  jurisdiction  over  it.  Such,  as  I 
understand,  has  been  the  constant  practice  of  boards  of 
supervisors. 

Suppose  an  account  has  been  allowed,  and  the  same 
board  becomes  satisfied  that  it  has  no  foundation  in  justice — 
that  it  should  not  have  been  allowed,  or  only  a  part  of  it — 
can  it  be  that  this  same  body,  met  for  the  dispatch  of 
business,  cannot  reconsider  their  act,  and  do  justice 
between  the  claimant  and  the  county?  If  they  cannot 
reconsider  their  decisions  touching  accounts,  then  the  dis- 
allowance of  an  account  must  be  final.  Having  acted  once 
upon  the  account,  that  is  the  end  of  the  matter,  and  no 
subsequent  board  can  examine  and  allow  it.  It  is  to  be 
observed  that  the  power  "to  examine,  settle  and  allow 
accounts  chargeable  against  the  county  "  is  very  general. 
It  is  a  power  in  constant  exercise  by  the  board  during  its 
meeting.  The  exercise  of  it  constitutes  the  principal  busi- 
ness of  the  board.  The  meeting  may,  and  usually  does, 
continue  for  weeks.  These  accounts  are  usually  referred 
to  committees,  charged  with  the  duty  of  examining  them 
and  reporting  upon  them.  The  accounts  against  the  county 
must  be  passed  upon,  and  the  aggregate  of  the  accounts 
allowed  be  ascertained  before  the  board  can,  with  proper 
intelligence,  "  direct  the  raising  of  the  sums  necessary  to 
defray  the  same." 

We  are  clearly  of  the  opinion  that  the  action  of  the 
board  of  supervisors  touching  the  examination,  settlement 
and  allowance  of  accounts  against  the  county,  is  under  the 
control  of  the  board  during  its  meetings  for  the  dispatch 
of  business  as  a  board,  and  that  it  may  revise  and  correct 
its  proceedings,  and  that  it  is  the  final  action  of  the  board 
that  is  binding  upon  the  parties,  claimant  and  the  county. 
Arbitrators  have  full  control  over  the  award  until  it  is 
PAR.— VOL.  VI.  18 


274  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Stocking. 

published.  (Itu#s.  Arb.,  237.)  See,  as  to  a  referee  in  ;i 
civil  action,  Ayrault  v.  Sackelt  (17  How.,  Pr.  R.,  507). 

If  we  should  come  to  the  conclusion  that  the  action  of 
the  board  on  the  16th  December,  upon  Taylor's  account, 
was  final,  and  that  the  board  had  no  jurisdiction  to  re-ex- 
amine it,  we  should  still  be  of  the  opinion  that  the  defendant 
could  be  properly  convicted  for  his  corrupt  act  on  the  28th 
December. 

What  is  this  case?  The  defendant  was  a  supervisor — 
an  officer  charged  with  duties  and  trusts,  and  clothed  with 
powers  of  great  importance  to  the  public.  In  executing 
those  duties  and  powers  he  acts  corruptly.  He  is  faith- 
less to  his  trust.  He  unites  in  acts  tending  to  defraud 
the  public  and  by  which  the  public  is  defrauded.  He 
acts  as  a  supervisor.  When  arraigned  for  his  corrupt  acts, 
can  he  be  heard  to  say,  True,  my  acts  were  unlawful,  par- 
tial and  corrupt,  and  I  was  acting  in  my  official  capacity  as 
supervisor;  but  the  body  of  which  I  was  a  member,  com- 
posed of  supervisors  like  myself,  and  acting  as  such,  had 
no  jurisdiction  in  the  matter  upon  which  we  acted,  because 
it  had  by  its  previous  action,  of  the  like  character,  not 
mentioned  in  the  indictment,  exhausted  its  authority? 
Taylor  submitted  the  account  on  the  28th  December,  and 
the  board  again  took  it  up  and  acted  upon  it,  having  first 
decided  that  it  had  jurisdiction.  There  is  no  law  or  rea- 
son for  the  position  that  the  supervisors  were  not  liable 
for  their  corrupt  acts  on  the  28th  December.  The  crime 
consists  in  acting  corruptly  as  supervisor — official  corrup- 
tion— misconduct  in  office.  It  is  not  essential  that  the 
board,  or  officer,  should  have  jurisdiction  of  the  snbject 
matter  upon  which  it  or  he  acts.  If  the  officer  wickedly 
abuses  or  fraudulently  exceeds  his  powers,  he  is  punish- 
able by  indictment. 

It  is  not  essential  that  any  injurious  effects  should  result 
to  individuals  from  the  misconduct  of  the  officer.  (Wha» 
ton's  Amcr.  Or.  L.,  2,514.) 
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If  the  board  of  supervisors  act  without  jurisdiction, 
their  decision  will  not  be  binding  upon  the  parties  intended 
to  be  affected  by  the  act.  (Chemung  Canal  Bank  v.  The 
Board  of  Supervisors  of  Chemung,  5  Den.,  517;  The  Peo- 
ple v.  Lawrence,  6  Hill,  244.)  But  the  fact  that  the  board 
exceeded  its  powers  will  constitute  no  defense  for  the 
supervisor  whose  act  as  supervisor  proceeded  from  corrupt 
and  wicked  motives.  We  think  the  defendant  was  prop- 
erly convicted  under  the  first  two  counts  in  the  indictment, 
assuming  that  they  are  to  be  limited  and  confined  to  his 
act  on  the  28th  December.  But  why  so  limit  these  counts? 
The  proof  on  the  trial  showed  the  votes  of  the  defendant 
on  the  16th  December,  when  Taylor's  accounts  were  first 
examined,  settled  and  allowed,  at  an  amount  larger  than 
was  allowed  on  the  28th  December.  No  question  is  made 
as  to  jurisdiction  on  the  16th  December.  Why  not  refer 
these  counts  to  the  act  of  the  defendant  on  the  16th, 
instead  of  the  28th  December?  It  is  a  rule  that  time  and 
place,  when  and  where,  the  crime  was  committed  must  be 
stated  with  certainty  in  the  indictment,  but  it  is  not  neces- 
sary to  prove  them  on  the  trial  as  stated,  unless  they  are 
necessary  ingredients  in  the  offense.  (Arch.  Or.  Plead., 
40,  41.)  In  this  case  it  was  not  material  whether  the 
crime  was  committed  on  the  28th  or  16th  December.  Nor 
was  the  amount  of  the  account  as  allowed  material.  In 
short,  the  evidence  of  the  defendant's  act  on  the  16th 
December  proved  every  material  averment  in  the  first  two 
counts. 

Again,  there  was  a  third  count  charging  the  like  corrup- 
tion in  voting  on  the  16th  December  in  favor  of  an  account 
presented  by  John  McNamara,  for  spirituous  liquors  fur- 
nished to  the  supervisors.  The  verdict  is,  guilty  of  the 
offense  charged  in  the  indictment.  This  is  a  general  ver- 
dict of  guilty.  The  rule  is  that  when  one  count  in  the 
indictment  is  good,  and  the  verdict  is  guilty,  the  convic- 
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tion  is  to  stand.     See  Gunther  v.  The,  People,  24  N.  Y. 
R.,  100.) 

There  was  no  error  committed  upon  the  trial,  and  the 
conviction  must  stand. 


UNITED  STATES  DISTRICT  COURT.    Northern  District  of  New 
York.     June,  1867.     Nathan  K.  Hall,  District  Judge. 

In  the  matter  of  WILLIAM  REYNOLDS,  on  habeas  corpus. 

State  courts  and  State  judges  have  jurisdiction  in  proceedings  by  habeas 
corpus  in  cases  of  persons  detained  by  United  States  officers  under  claim 
of  enlistment  and  desertion,  or  under  color  of  illegal  enlistment,  or  other 
pretense  of  authority  of  the  United  States,  and  may  order  the  discharge  of 
such  persons,  if  the  detention  be  unlawful. 

A  prior  adjudication  under  a  writ  of  habeas  corpus  is  not  a  bar  to  a  subse- 
quent proceeding  of  a  like  character. 

Where,  in  a  return  to  a  writ  of  habeas  corpus,  it  was  stated  that  the  peti- 
tioner was  a  regularly  enlisted  soldier  in  the  army  of  the  United  States, 
and  was  held  to  service  therein  by  virtue  of  such  enlistment,  and  that  he 
had  deserted  the  service  and  had  been  arrested  and  was  then  held  to  be 
tried  by  a  general  court  martial,  a  court  of  the  United  States  having 
exclusively  competent  jurisdiction.'  and  such  facts  of  enlistment  and 
desertion  were  put  in  issue  by  a  traverse  of  the  return;  held,  that  it  was 
the  duty  of  the  court  to  inquire  into  and  decide  upon  the  fact  of  enlist- 
ment, and  on  being  satisfied  that  the  prisoner  had  never  enlisted,  to  dis- 
charge the  petitioner  from  custody. 

On  the  trial,  on  habeas  corpus,  of  a  question  of  fact  in  the  United  States 
District  Court,  the  petitioner  is  a  competent  witness. 

This  case  came  before  the  court  on  a  writ  of  habeas  cor- 
pus allowed  in  March,  1867,  and  returnable  at  the  June 
term  of  the  same  year.  The  return  to  the  writ  was  trav- 
ersed and  witnesses  were  examined.  The  facts  put  in  issue 
and  proved,  sufficiently  appear  in  the  opinion  of  the  court. 

H.  Gardner  and  8.  E.  Church  for  the  petitioner. 

Lieut.  Asa  B.  Gardner  and  William  Dorsheimer  (Dis- 
trict Attorney),  for  the  respondent. 
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HALL,  District  Judge,  On  Saturday,  the  16th  of  March 
last,  a  writ  of  habeas  corpus  was  allowed  in  this  case,  return- 
able at  the  stated  session  of  this  court,  held  at  Utica,  on  Tues- 
day, the  19th  of  that  month.  At  that  term  a  return  was 
made  by  Capt.  G.  W.  Walker,  United  States  army,  setting 
forth  in  substance  (among  other  things),  that  the  petitioner 
was  a  regularly  enlisted  soldier  in  the  army  of  the  United 
States,  and  was  held  to  service  therein  by  virtue  of  such 
enlistment;  and  that  while  so  held  he  deserted  the  service 
of  the  United  States,  "  thus  committing  an  offence  against 
the  laws  of  the  United  States,  which  crime,  under  said 
laws,  is  cognizable  exclusively  by  a  court  of  the  United 
States  of  competent  jurisdiction,  denominated  a  General 
Court  Martial."  The  return  also  set  forth  the  arrest  of 
the  petitioner,  as  an  alleged  deserter,  in  consequence  of  the 
evidence  contained  in  an  affidavit  made  by  one  James  Riley 
(a  copy  of  which  was  annexed  to  the  return),  and  in  a  des- 
criptive list  furnished  by  the  military  authorities.  The 
most  material  statements  of  such  affidavit  and  descriptive 
list  will  be  hereafter  more  particularly  set  forth. 

The  return  also  set  forth  the  making  of  a  military  order 
for  the  petitioner's  transportation  to  fort  Columbus,  in  New 
York  harbor;  that  afterwards,  and  just  before  he  was 
placed  on  the  cars  under  that  order,  a  writ  of  habeas  corpus 
was  allowed  by  Hon.  George  D.  Lament,  county  judge  of 
Niagara  county,  and  was  served  upon  the  respondent;  and 
that  after  a  full  and  fair  hearing  before  said  judge,  the 
petitioner  was  remanded  to  the  custody  of  the  military 
authorities. 

The  return,  as  originally  drawn,  concluded  as  follows: 
"  This  respondent  further  claims  that  this  matter  should 
be  adjudged  res  adjudicata,  and  the  luaheas  corpus  dismissed, 
as  no  new  matter  has  arisen  subsequently  to  the  prior  adju- 
dication which  can  in  any  way  affect  this  question;  and 
that  no  new  state  of  facts  between  the  parties  has  arisen 
subsequently  to  t'he  prior  adjudication." 
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By  an  addition  to  this  return,  the  proceedings  before 
Judge  LAMONT  were  presented  and  referred  to  as  a  part 
of  the  return,  and  "  containing  all  the  matters  set  forth,  and 
the  evidence  adduced  by  the  petitioner  and  respondent." 

The  return  was  immediately  traversed,  and  the  petitioner 
alleged  (among  other  things)  that  he  was  not  a  regularly 
enlisted  soldier  in  the  army  of  the  United  States;  that  he 
was  not  held  or  bound  to  serve  therein  by  virtue  of  any  such 
enlistment;  and  that  he  had  not  deserted  from  the  army; 
that  on  the  hearing  before  Judge  LAMONT,  the  counsel  for 
said  Walker,  or  for  the  United  States,  objected  to  the 
hearing  of  the  case,  or  to  the  said  judge  inquiring  into  the 
cause  of  the  arrest,  on  the  ground  that  he  had  no  jurisdic- 
tion to  do  so,  for  the  reason  that  said  Walker  had  returned 
that  he  held  the  petitioner  under  the  laws  of  the  United 
States. 

The  petitioner,  by  his  traverse,  also  insisted  that  Judge 
LAMONT  had  no  jurisdiction  of  the  case  heard  before  him; 
both  parties  thus  taking,  in  in  this  court,  in  respect  to  that 
question,  positions  directly  opposed  to  those  they  occupied 
before  Judge  LAMONT. 

Both  the  return  and  traverse  contained  many  other  alle- 
gations not  necessary  to  be  considered  in  the  decision  of 
the  case,  as  finally  presented. 

After  a  brief  argument  it  was  announced  by  the  court 
that  its  opinion  then  was  that  Judge  LAMONT  had  jurisdic- 
tion of  the  proceedings  before  him  upon  habeas  corpus; 
and  that  (conceding  his  jurisdiction)  such  proceedings,  and 
his  decision  thereon,  were  no  bar  to  proceedings  by  habeas 
corpus  in  this  court.  It  was,  however,  intimated  that  these 
questions  would  be  reserved  for  further  consideration,  and 
that  they  might  be  again  discussed  by  the  counsel  when 
the  case  was  argued  upon  the  merits. 

The  petitioner,  being  present  with  his  witnesses  and  in 
custody,  pressed  for  an  immediate  trial;  but  the  counsel 
for  the  government  stating  that,  in  case  the  proceedings 
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before  Judge  LAMONT  were  not  held  to  bar  the  petitioner's 
right  to  proceed  in  this  court,  he  desired  time  to  procure 
witnesses  to  show  that  the  petitioner  was  an  enlisted  sol- 
dier, and  to  establish  his  identity  as  the  person  who  enlisted 
under  the  name  of  William  Sloan;  and  also  stating  that 
some  of  such  witnesses  were  at  Little  Eock,  in  Arkansas, 
where  the  company  to  which  the  petitioner  belonged  was 
then  stationed:  it  was  determined  to  postpone  the  hearing 
of  the  case  until  the  present  term.  And  it  was  announced 
that  the  questions  of  res  adjiidicata  and  of  the  jurisdiction 
of  Judge  LAMONT  would  be  examined  by  the  judge  of  this 
court  in  vacation. 

The  question  in  regard  to  the  effect  of  the  prior  adjudi- 
cation was  supposed  to  involve  the  examination  of  the 
question  of  jurisdiction,  for  it  was  not  contemplated  that 
it  would  be  contended  that  the  decision  of  a  tribunal  which 
had  no  jurisdiction  of  the  questions  in  controversy  could 
be  interposed  as  an  effectual  bar  to  an  inquiry  into  the 
merits  of  the  case  before  another  court  of  competent 
jurisdiction. 

It  was  well  understood  that  the  question  of  the  juris- 
diction of  State  courts  and  judges,  in  cases  like  the  pres- 
ent, had  been  frequently  denied,  and  that  there  was  a  con- 
flict of  authority  upon  the  question.  The  knowledge  of 
this  conflict,  and  the  fact  that  I  had  theretofore  examined 
and  noted  most  of  the  earlier  decisions  upon  this  import- 
ant question,  induced  me,  at  the  March  term,  to  promise 
to  examine  it  further  during  the  vacation;  and,  having 
redeemed  that  promise,  I  shall  now  state  the  result  of  my 
examination,  notwithstanding  the  fact  that  some  five  or  six 
days  before  the  commencement  of  the  present  May  term, 
I  received  from  the  counsel  who,  at  the  last  term,  insisted 
that  the  proceedings  before  Judge  LAMONT  were  a  legal 
bar  to  the  proceedings  commenced  in  this  court,  an  elabo- 
rate brief  in  favor  of  the  position  then  sought  to  be  main- 
tained by  his  opponent — that  State  courts  and  judges  had 
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no  jurisdiction  in  cases  like  that  before  Judge  LAMONT.  I 
deem  it  proper  and  expedient  to  do  so,  because  the  ques- 
tion is  one  which  will  often  arise;  and  it  will  probably 
save  future  labor  if  I  now  state  what  will  be  deemed  the 
law  of  this  court  until  it  is  overruled  by  higher  authority. 
And  I  am  not  the  less  inclined  to  take  this  course  because 
I  am  unwilling  that  nearly  all  the  labor  of  disposing 
of  this  class  of  cases,  in  a  judicial  district  containing 
nearly  two  millions  and  a  quarter  of  people,  should  be 
unnecessarily  and  improperly  cast  upon  the  judge  of  this 
court  whilst  his  other  judicial  duties  require  more  labor 
than  any  single  judge  should  be  required  to  perform. 

This  question  of  jurisdiction  was  considered  open  to 
discussion  for  several  years  after  the  adoption  of  the  Fed- 
eral Constitution,  very  few  cases  having  arisen  in  which 
it  became  necessary  to  decide  it;  but  for  nearly  thirty-five 
years  prior  to  1859  it  had,  I  think,  been  considered  defin- 
itively settled  in  favor  of  the  jurisdiction  of  State  courts 
and  judges.  The  question  will  therefore  be  considered  as 
one  depending  upon  the  authority  of  decided  cases  more 
than  upon  any  argument  now  to  be  advanced;  and  I  shall 
not  attempt  to  repeat  the  arguments  by  which  the  doc- 
trines of  decided  cases  have  been  sustained. 

The  position  taken  by  the  learned  counsel  for  the  gov- 
ernment, in  his  brief  furnished  just  before  the  commence- 
ment of  this  term,  is  stated  in  his  fourth  point  in  this  lan- 
guage: "Judges  of  the  State  courts  have  no  power  to  issue  a 
writ  of  habeas  corpus,  or  to  continue  proceedings  under  it 
when  issued,  in  cases  of  commitment  or  detainer  under 
the  authority  of  the  United  States"  Under  this  point  he 
cites  twenty-eight  different  cases  or  authorities,  which  I 
shall  presently  consider;  but  before  doing  so  it  is  proper 
to  say  that  the  question  is  not  whether  a  State  judge  shall 
issue  the  writ  when  it  appears  upon  the  application  for  its 
alloAvance  that  the  petitioner  is  in  fact  laicfully  committed 
or  detained  under  the  authority  of  the  ifnited  States,  or  shall 
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proceed  under  the  writ  and  order  the  petitioner's  discharge, 
after  it  is  admitted  or  proved  that  the  party  is  so  committed 
or  detained,-  but  whether  the  judge  can  entertain  jurisdic- 
tion to  inquire  into  and  require  proof  of  the  authority  of  a 
party  detaining  the  petitioner  under  color  or  pretence  of 
the  authority  of  the  United  States,  and  can  order  his  dis- 
charge if  the  imprisonment  and  detention  be  unlawful? 
If  the  petitioner  be  in  fact  lawfully  detained  under  the 
authority  of  the  United  States,  that  is  under  the  laws  of 
the  United  States,  for  "  Ours  is  a  governhient  of  laws  and 
not  of  men"  then  neither  State  courts  nor  State  judges, 
nor  the  courts  or  judges  of  the  United  States,  should  dis- 
charge him  on  habeas  corpus,  except  upon  bail  in  cases 
where  such  court  or  judge  is  authorized  to  bail  the 
prisoner. 

Before  discussing  the  authorities  above  referred  to,  I 
shall  copy  the  statement  of  them,  as  made  in  the  printed 
matter  of  the  brief  furnished;  and,  not  having  sufficient 
time  to  reduce  this  opinion  to  a  more  orderly  method,  I 
shall  remark  upon  these  cases,  and  refer  to  other  cases, 
very  much  in  the  order  in  which  they  appear  upon  my 
notes  made  at  the  time  I  had  them  under  consideration. 

I  extract  the  citations  in  support  of  the  position  above 
stated,  or  rather  in  support  of  the  position  that  Judge 
LAMONT  had  no  jurisdiction,  as  they  are  found  in  the  brief, 
as  follows: 

1.  In  re.  Private  Husted,  U.  S.  Army,  in  1799.     Deci- 
sion by  Ch.  J.  LANSING,  N.  Y.  Supreme  Court.     (1  John- 
son's Cases,  p.  136.) 

2.  In  re.  Landsman  Emanuel  Roberts,  U.  S.  Navy,  in 
1809.    Opinion  by  Ch.  J.  NICHOLSON,  Md.  Supreme  Court. 
(2  HalVs  Law  Journal,  192.) 

3.  In  re.  Private  Jeremiah  Ferguson,  Thirteenth  U.  S. 
Infantry,    in   N.  Y.  Supreme  Court  (full   bench),    1812. 
Opinion  by  Ch.  J.  JAMES  KENT.     (9  Johnson's  New  York 
Rep.,  239.) 
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4.  In  re.  Sims,  in   1859.     Opinion  by  Ch.  J.   SHAW, 
Mass.  Supreme  Court.    (7  Cushing's  Mass.  Hep.,  285.) 

5.  The  State  of  New  Jersey  v.  Lt.  Col.  Zutick,  /Second 
D.  C.  Vols.,  1862,  in  re.  Private  Frederick  Kuiesch,  Jr.,  a 
minor  under  eighteen,  enlisted  without  consent  and  hold 
as  a  deserter.     Opinion  by  Judge  E.  D.   OGDEN,  N.  J. 
Supreme  Court.     (5  Dutches  N.  J.  Rep.,  429.) 

6.  The  State  of  JVew  Jersey  v.  Asst.  Surgeon  John  L. 
Janeway,  U.  S.  Army,  on  habeas  corpus  to  discharge  Pri- 
vate Michael  J.  Welch,  a  minor,  in  Fourteenth  N.  Y.  Vols., 
for  illegal  enlistment.     Opinion  by  Judge  OGDEN,  N.  J. 
Supreme  Court,  after  consultation  with  associate  judges 
at  Trenton. 

7.  In  re.  Jacob  Spnngler,  in  1863,  in  Michigan  Supreme 
Court.    Concurrent  opinions  by  Ch.  J.  MARTIN,  and  Judges 
CHRISTIANCY,  CAMPBELL  and  MANNING.    (2  Am.  Law.  Reg. 
[N.  S.I  598.) 

8.  In  re.  Private  Charles  E.  Hopson,  N.  Y.  Vols.,  1863. 
Opinion  by  Justice  BACON,  N.  Y.  Supreme  Court.     (40 
Harbour's  Supreme  Court  Rep.,  34.) 

9.  In  re.  Private  James  Jordan  et  al.,  Thirteenth  N.  Y. 
Vol.  Artillery,    1863.     Opinion  by  Justice  E.  D.  SMITH, 
N.  Y.  Supreme  Gourt.    (2  Am.  Law  Reg.  [N.  #.],  749.) 

10.  In  re.  Private  James   Kiernan,  a  general   service 
recruit,  U.  S.  Army,  in  N.  Y.  Supreme  Court,  First  Judi- 
cial district,  October  24,  1866,  before  Justice  BARNARD. 

11.  In  re.  Private  David  Clark,  a  general  service  recruit, 
U.  S.  Army,  in  N.  Y.  Supreme  Court,  First  Judicial  dis- 
trict, October  31,  1866,  before  Justice  BARNARD. 

12.  In  re.  Private  John   Isaac   Kent,   general  service 
recruit,  U.  S.  Army,  in  N.  Y.  Supreme  Court,  First  Judi- 
cial district.     Opinion  by  Justice  BARNARD,  Nov.  1,  1866. 

13.  In  re.  Private  John  Francis  McLaughlin,  general 
service  recruit,  U.  S.  Army,  in  Court  of  General  Sessions, 
city  and  county  of  New  York.     Decision  by  Hon.  A.  D. 
RUSSELL,  City  Judge,  Dec.  1,  1866. 
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14.  Ex  parte  Andrew  Rhodes,  in  1819.     Opinion  by 
Judge  CHEEVES,   S.   C.   Supreme  Court.     (12  Niles  W. 
Reg.,  264,  and  2  Wheeler's  Grim.  Cases,  559.) 

15.  In  re.  Private  Benjamin  Sams,  a  minor  sixteen  years 
old,  on  habeas  corpus,  in  Recorder's  Court  of  Charleston, 
S.  C.     Reported  in  Charleston  Courier,  Oct.  20;  1862. 

16.  In  re.  Private  William   Reynolds,   alias    Sloan,  a 
deserter  from  the  Nineteenth  U.  S.  Infantry  on  habeas  cor- 
pus, in  County  Court  Niagara  county,  N.  Y.     Opinion  by 
County  Judge  GEORGE  D.  LAMONT,  March  15,  1857,  Lock- 
port,  N.  Y. 

17.  In  re.  Private  George  Reilly,  general  service  recruit, 
U.    S.  Army,  an  indentured  minor  apprentice,  in  N.  Y. 
Court  of  Common  Pleas.    Opinion  by  Hon.  CHAS.  P.  DALY, 
First  Judge.     Reported  in  N.  Y.  Daily  Tribune,  and  N.  Y. 
Herald  of  March  19,  1867. 

18.  The  State  of  Ohio  v.  Brevet  Maj.  E.  R.  Kellogg,  U. 
S.  Army,  on  habeas  corpus,  in  re.  Private  F.  T.  Murphy,  an 
apprehended  deserter,  in  Probate  Court  of  Lucas  Count}', 
Ohio.     Decision  by  Hon.  F.  A.  JONES,  Probate  Judge, 
Toledo,  Ohio,  March  19,  1867. 

19.  In  re.  Private  John  O'Conner,   a  general  service 
recruit,  U.  S.  Army,  in  N.  Y.  Supreme  Court  Special  Term, 
New  York  City.     Opinion  by  Mr.  Justice  DANL.  P.  INGRA- 
HAM.     Reported  in  N.  Y.  Tribune,  Dec.  27,  1866. 

20.  In  re.  Emmet  McDonald,  in  1861,  on  habeas  corpus, 
in  U.  S.  District  Court  for  Missouri.     Opinion  by  Judge 
TREAT.     (IX.  American  Law  Reg.,  661.) 

21.  Morris  v.  Newton,  in  U.  S.  Circuit  Court  for  Michi- 
gan.     Opinion  by  Judge  McLEAN,    of    U.  S.   Supreme 
Court.     (5  McClearis  U.  S.  Circuit  Court  Rep.,  92.) 

22.  In  re.  Private  George  B.  Keeler,  Second  Regiment 
U.  S.  Dragoons,  in  U.  S.  District  Court  for  Arkansas,  1843. 
Opinion  by  Judge.  BENJ.  JOHNSON.     (1  Hempstead's  U.  S. 
Rep.,  306.) 

23.  In  re.  Nicholas  Vciemaitre,  1851,  on  'habeas  corpus, 
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in  U.  8.  District  Court,  Southern  District  of  New  York. 
Opinion  by  Judge  ANDREW  T.  JUDSON.  (9  JV.  Y.  Legal 
Observer,  May,  1851.) 

24.  In  re.  Private  Michael  J.  Conley,  U.  S.  Army,  on 
habeas  corpus,  in  U.  S.  District  Court,  Southern  District 
of  New  York.     Opinion  by  Judge  SAML.  R.  BETTS,  1867. 
Reported  in  the  N.  Y.  Daily  Tribune,  Jan.  17,  1867. 

25.  In  re.  charge  to  Grand  Jury,  U.  S.  Circuit  Court  at 
New  York,  by  Judge  SAML.  NELSON,  U.  S.  Supreme  Court, 
1851.    (1  Blatchfortfs  U.  8.  Circuit  Court  Rep.,  Appendix.) 

26.  The  United  States  v.    Peters.     (5   Cranch's   U.  S. 
Supreme  Court  Rep.,  115.) 

27.  In  re.  U.  S.  Marshal  Sifford,  in  U.  S.  District  Court 
for  Ohio,   1857.     Opinion  by  Judge  LEAVITT.     (5  Amer. 
Law  Reg.,  659.) 

28.  Ableman  v.  Booth,  in  U.  S.  Supreme  Court.  Opinion 
by  Ch.  J.  TANEY,  for  the  court,  at  December  term,  1858. 
(21  Howard's  Supreme  Court  Rep.,  506.) 

The  case  of  Husted  (above  No.  1)  is  not  an  authority 
against  the  jurisdiction  of  State  courts  or  judges.  It 
appears  by  the  report  of  the  case,  that  Justices  RADCLIFF 
and  KENT  were  of  opinion  that  the  application  for  the  writ 
ought  to  be  refused  on  the  merits  of  the  case,  as  stated  by 
the  petitioner;  while  Justice  BENSON  alone  denied  the 
jurisdiction.  Mr.  Justice  LEWIS  and  Mr.  Chief  Justice 
LANSING  were  for  granting  the  writ,  and  were  of  course 
satisfied  that  the  court  had  jurisdiction  and  ought  to  exer- 
cise it.  The  most  that  can  be  claimed  is  that  two  judges 
expressed  no  opinion  as  to  their  jurisdiction,  and  that  of 
the  other  three,  two  decided  in  favor  of  the  jurisdiction 
and  one  against  it. 

In  connection  with  this  case  it  may  be  properly  remarked 
that  Mr.  Justice  (afterwards  Chancellor)  KENT,  in  his 
Commentaries,  vol.  1,  pp.  400,  401,  et  sequitur,  discusses 
this  question  of  jurisdiction  (with  others  of  a  kindred 
character),  and  that  he  evidently  understood  that  the 
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of  Husted  had  no  bearing  upon  the  question,  for  he  does 
not  mention  it  in  that  connection.  He  refers  to  the  case 
of  Ferguson  (9  John.  Rep.,  239)  as  a  case  in  which  the 
question  was  much  discussed,  but  not  decided,  and  says: 
"  The  Supreme  Court  did  not  decide  the  question,  and  the 
motion  was  denied  on  other  grounds;  but  subsequently, 
in  the  matter  of  Stacy  (10  John.  JK&p.,  328),  the  same 
court  exercised  jurisdiction,  in  a  similar  case,  by  allowing 
and  entbrcing  obedience  to  the  writ  of  habeas  corpus.  The 
question  was  therefore  settled  in  favor  of  a  concurrent 
jurisdiction,  in  that  case,  and  there  has  been  a  similar 
decision  and  practice  by  the  courts  of  other  States." 

It  may  also  be  observed  that  Chancellor  KENT  (then 
Chief  Justice),  in  the  first  part  of  his  opinion  in  the  case 
of  Ferguson,  before  referred  to,  says  that  in  Husted's  case 
tlig  court  gave  no  opinion  on  the  question  of  jurisdiction;  and 
further,  that  in  Stacy's  case  he  did  not,  in  delivering  the 
unanimous  opinion  of  the  court,  suggest  any  doubt  of  the 
jurisdiction  of  the  State  Court,  which  jurisdiction,  he  after- 
wards stated  in  his  Commentaries,  was  settled  by  that  case. 

The  first  edition  of  the  first  volume  of  the  Commentaries, 
in  which  it  is  said  that  this  question  of  the  concurrent 
jurisdiction  of  State  courts  was  settled,  was  published  in 
1826:  and  from  that  time  to  1860,  the  jurisdiction  of  the 
State  courts  had  never,  it  is  believed,  been  denied  by  any 
State  court  or  judge,  in  any  reported  case.  It  was  uni- 
versally considered  as  settled  (Hurd  on  Habeas  Corpus, 
166),  and  the  question  was  probably  never  seriously  con- 
tested in  this  State  from  1815  to  1861.  During  my  own 
service  as  judge,  in  a  State  court,  I  exercised  the  power 
of  discharging  minors  held  under  invalid  enlistments,  in 
repeated  instances,  and  without  the  jurisdiction  being 
questioned;  and  I  well  know  that  the  same  authority  was 
frequently  exercised  by  other  State  courts  and  judges.  In 
most  of  these  instances  not  even  a  newspaper  notice  of  the 
case  was  ever  published. 
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Iii  Commonwealth  v.  Fox  (7  Itarr's  Hep.,  336),  Mr.  Jus 
tice  COULTER,  in  1847,  declared  that  "  In  Pennsylvania, 
the  jurisdiction  of  State  judges  and  State  courts  has  not 
before  been  doubted;  and  from  the  case  of  Commonwealth 
v.  Murray  (4  Binney,  487),"  [decided  in  1812,]  "  down  to 
the  present  time,  numerous  cases  have  occurred  in  which 
it  has  been  exercised,  some  of  them  reported,  and  many 
more  unreported." 

In  Massachusetts,  the  jurisdiction  was  continually  exer- 
cised from  1814  down  to  1861,  as  is  apparent  from  the 
reported  cases;  and  it  is  not  doubted  that  many  hundreds 
of  minors  were  discharged  from  the  army,  under  every 
administration  of  the  War  Department,  and  during  every 
year,  from  1814  to  1860;  and  yet  there  is  no  reason  for 
believing  that  any  opinion  of  the  Attorney  General  of  the 
United  States,  adverse  to  the  exercise  of  this  jurisdiction, 
was  ever  obtained,  or  that  any  officer  of  the  United  States 
ever  disregarded  a  discharge  made  by  a  State  court  or 
judge,  on  the  ground  that  it  was  utterly  void — as  it  was, 
if  there  was  an  absolute  want  of  jurisdiction.  On  the 
contrary,  on  the  9th  of  September,  1853,  Mr.  Attorney- 
General  GUSHING,  in  an  official  opinion  furnished  to  the 
Secretary  of  the  Treasury  of  the  United  States,  declared 
that  "  the  question  of  jurisdiction,  as  applied  to  enlistments 
in  the  army  or  navy  of  the  United  States,  was  definitively 
settled,  so  far  as  a  long  series  of  decisions  of  the  States  can 
go,  in  favor  of  the  jurisdiction  of  the  courts  of  the  States." 
(Opinions  of  Attorney-Generals  of  the  United  States,  vol.  6, 
pp.  103,  106.) 

Indeed,  it  may  be  said  that  this  jurisdiction  was,  for  a 
quarter  of  a  century,  tacitly  conceded  by  the  general  gov- 
ernment; for  it  is  quite  certain  that  during  the  period  of 
more  than  thirty  years,  in  which  this  jurisdiction  was  con- 
stantly exercised  by  State  courts  and  judges,  no  single 
case  was  ever  taken  to  the  Supreme  Court  of  the  United 
States  for  the  purpose  of  reversing,  on  the  ground  of  a 
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want  of  jurisdiction,  any  decision  of  a  State  court  or 
judge  discharging  a  minor  or  other  person  from  the  army 
because  he  was  held  only  under  an  illegal  or  void  enlist- 
ment. 

The  folloAving  cases,  in  which  State  courts  and  judges 
have  exercised  jurisdiction,  are  only  a  few  of  the  very 
great  number  of  cases  in  which  that  jurisdiction  has  been 
maintained;  only  a  very  small  proportion  of  such  cases 
having  been  reported,  unless  some  important  question  other 
than  that  of  jurisdiction  was  discussed: 

In  Georgia,  in  1808,  The  State  v.  Wederstrandt  (T.  U. 
P.  Charlton's  Rep.,  2,  3);  in  Pennsylvania,  in  1809,  ex 
parte  Sergeant  (8  Hall's  Law  Journal,  206);  same  case  as 
Olmsted's  case  (Brightley 's  Rep.,  9);  in  1812,  Com.  v.  Mur- 
ray (4  Binney's  Rep.,  487);  in  New  York,  in  1813,  Matter 
of  Stacy  (10  John.  Rep.,  328);  in  Pennsylvania,  the  same 
year,  Lockinton's  case  (Brightley1  s  Rep.,  269);  in  Massa- 
chusetts, in  1814,  Com.  v.  Gushing  (11  Mass.  Rep.,  67); 
Com.  v.  Harrison  (ibid,  63);  Com.  v.  Chandler  (ibid,  83); 
in  Pennsylvania,  in  1815,  Com.  v.  Robinson  (1  Serg.  and 
Rawle,  353);  in  New  York,  in  1816,  Matter  of  Stephen  (I 
Wheeler's  Criminal  Cases,  323);  in  New  Jersey,  in  1819, 
State  v.  Brearly  (2  Southard's  Rep.,  555);  in  New  York, 
the  same  year,  Matter  of  Wilson  (4  City  Hall  Recorder, 
57);  in  Maryland,  the  same  year,  ex  parte  Joseph  Almeida 
(2  Wheeler's  Criminnl  Cases,  576);  in  Virginia,  in  1821,  ex 
parte  Poole  and  others  (National  Intelligencer,  Nov.  10  and 
Dec.  11,  1821);  in  New  York,  in  1827,  Matter  of  Carlton 
(7  Cowen's  Rep.,  471);  in  Virginia,  in  1834,  in  Pleasanfs 
case  (11  American  Jurist.  257);  in  Massachusetts,  in  1836, 
Com.  v.  Downes  (24  Pickering,  227);  Com.  v.  Aves  (18 
Pickering,  193);  in  Massachusetts,  in  1841,  Com.  v.  Tay- 
lor (3  Metcalf.  72,  and  4  Boston  Law  Repr.,  274);  in  New 
Hampshire,  the  same  year,  The  State  v.  Dimmick  (12  N". 
II.  Rep.,  194);  in  New  York,  in  1843,  Matter  of  Sullivan 
and  Van  Velsor  (1  N.  Y.  Legal  Observer,  314);  United 
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v.  Whir/all  (5  Hill's  Hep..  16);  in  Massachusetts,  in 
1844,  Lucas'  case  (67th  vol.  Niks'  Register,  114);  in  1847, 
cases  of  Kitnball,  Moore  &  Stone  (9  Boston  Law  Rep., 
500);  Howe's  case  (ibid,  510);  Kinniston's  case  (ibid,  548); 
in  Pennsylvania,  Com.  v.  JPoa;  (7  Barfs  Rep.,  336);  in  Illi- 
nois, the  same  year,  case  of  Jane,  a  woman  of  color,  and 
her  four  children,  claimed  as  slaves  by  a  citizen  of  Ii<j//f  »<•/,•>/, 
in  which  case  the  late  President  Lincoln  was  counsel  for 
the  master  (Wiles'  Register,  vol.  73,  p.  274);  in  Virginia, 
Com.  v.  Archer  (9  Boston  Law  Repr.,  465);  in  New  York, 
Matter  of  Belt  (1  Parker's  Criminal  Rep.,  169);  in  Massa- 
chusetts, in  1851,  Sim's  case  (7  Gushing'  s  Rep.,  285);  in 
Ohio,  in  1858,  Collier's  case  (6  Ohio  State  Rep.  55);  in 
1859,  ex  parte  Bushnell  (9  Ohio  State  Rep.,  17);  in  Massa- 
chusetts, in  1860,  Sanborn's  case  (22  Boston  Law  Repr., 
730,  and  23  do.,  7,  8,  20. 

Most  of  the  following  are  later  cases,  viz: 
Dobb's  case  (9  American  Law  Reg.,  565);  Phelan's  case 
(9  Abbott's  Prac.  Rep.,  286);  Dew's  case  (25  Boston  Law 
Repr.,  15  New  Series,  53);  Com.  v.  Biddle  (Penn.  Law 
Journal,  vol.  6,  New  Series  vol.  1,  287);  Kemp's  case,  before 
the  Supreme  Court  of  Wisconsin,  in  January,  1863;  The 
People  v.  Gaul,  1865  (44  Barbour's  Rep.,  44);  Matter  of 
Barrett  (42  do.,  479);  Matter  of  Berwick  (25  Howard's 
Practice  Rep.,  149);  Martin's  case  (45  Barbour,  143);  Com. 
v.  Holloway  (5  Binney's  Rep.,  512);  OAz'o  .Z?.  jR.  (70.  v. 
Fitch  (20  Indiana  Rep.,  498);  ,S&eew  v.  Monkeemen  (21 
Indiana  Rep.,  1);  e#  re/.  Cozzens  v.  Frink  (13  .4mer.  iato 
-Rey.,  700);  cases  of  Sullivan  and  Fan  Fefeor  (1  N.  y. 
Legal  Observer,  314);  and,  as  bearing  upon  this  question 
of  jurisdiction,  see  Williamson  v.  Berry  (8  Howard's  U.  S. 
Rep.,  540);  Williamson  v.  Mackenzie  (7  jE&tffr  JV. 
95,  and  cases  there  cited);  Williamson's  case  (3 
Reg.,  741);  ea;  ^>orfe  Williamson  (4  cZo.,  27);  Elliot  v. 
Pearsol  (1  Peter*,  328,  340);  7W  v.  .Fufton  (1  ComstocVs 
N.  Y.  Rep.,  537,  and  12  Howard's  Rep.,  284);  Delajieldv. 
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Illinois  (2  Hill  159):  Com.  v.  Robinson  (1  Serg.  and 
Rawle,  353);  Smith  v.  Shaw  (12  John.  Rep.,  257);  and 
Houston  v.  Moore  (5  TF^eo&w's  Rep.,  1). 

An  examination  of  these  cases  will  show  that  in  some 
of  them,  generally  the  earliest  cases  in  each  State,  the 
jurisdiction  of  the  State  tribunals  is  maintained  by  elabo- 
rate and  entirely  conclusive  arguments,  while  in  most  of 
them  the  jurisdiction  is  assumed  as  though  it  was  no 
longer  open  to  discussion.  Of  those  in  which  the  ques- 
tion of  jurisdiction  was  discussed  at  some  length,  the  fol- 
lowing cases  are  among  those  deemed  most  accessible  to 
the  profession: 

Olmsted's  case  (Brightley 's  Rep.,  9);  Lockington's  case 
(id.,  269);  Com.  v.  Murray  (4  Binney,  487);  Com.  ex  rel. 
Webster  v.  Fox  (7  Barr's  Rep.,  336):  State  v.  Brearly  (2 
Southard,  555);  State  v.  Dimmick  (New  Hamp.  Rep.,  197). 

The  case  of  Ferguson  (No.  3),  though  before  the  full 
bench,  is  very  far  from  being  a  case  in  which  the  jurisdic- 
tion was  denied  by  all  the  judges.  Mr.  Chief  Justice 
KENT  did  indeed  express  an  opinion  against  it;  but  Jus- 
tices SPENCEK,  THOMPSON,  VAN  NESS  and  YATES  were  care- 
ful to  reserve  the  expression  of  an  opinion  upon  that 
question.  The  opinion  of  Mr.  Justice  KENT  could  not 
have  been  the  result  of  careful  research,  or  much  deliber- 
ation; for  he  expressly  states  that  the  only  case  he  had  met 
with  in  which  the  question  had  been  considered  was  that 
of  Emanuel  Roberts;  and  it  has  been  shown  that  in  the 
case  of  Stacy,  decided  in  1813,  he  (as  well  as  the  other 
four  judges  who  sat  in  the  case  of  Ferguson)  upheld  the 
jurisdiction  with  a  firm  hand.  And  they  did  not  hesitate 
to  order  an  attachment  against  Morgan  Lewis,  General  of 
Division  in  the  Army  of  the  United  States,  for  making  an 
evasive  return,  in  contempt  of  the  writ  of  habeas  corpus 
issued  by  a  commissioner  of  the  court. 

In  the  case  of  Sims  (No.  4),  the  jurisdiction  of  State 
courts  and  judges  was  not  denied.     The  case  was  heard 
PAR.— VOL.  VI.  19 
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before  Chief  Justice  SHAW,  of  Massachusetts  and  his  associ- 
ates, FLETCHER  and  BIGELOW.  The  Chief  Justice  delivered 
the  opinion  of  the  court,  and  instead  of  declaring  that  the 
court  had  no  jurisdiction,  he  argued  at  great  length  to 
show  that  the  Fugitive  Slave  Law  was  constitutional,  and 
that  the  petitioner  was  lawfully  held  by  virtue  of  legal 
process  issued  under  it;  and  to  exclude  the  possible  infer- 
ence that  the  jurisdiction  of  the  State  court  was  denied 
or  doubted,  he  said:  "  We  do  not  mean  to  say  that  this 
court  will  in  no  case  issue  a  writ  of  habeas  corpus  to  bring 
in  a  party  held  under  color  of  process  from  the  courts  of 
the  United  States,  or  persons  whose  services,  and  the  cus- 
tody of  whose  persons,  are  claimed  under  authority  derived 
from  the  laws  of  the  United  States.  This  is  constantly 
done  in  cases  of  soldiers  and  sailors,  held  by  military  and 
naval  officers,  under  enlistments  complained  of  as  illegal 
and  void." 

The  case  in  Dutcher's  Reports  (No.  5)  is  one  in  which, 
as  I  understand  it,  the  petitioner,  a  minor,  had  enlisted 
and  actually  entered  the  army,  and  had  then  deserted; 
and  the  correctness  of  the  decision  in  that  case,  and  in 
others  that  have  been  cited,  may,  therefore,  be  maintained 
upon  principles  which  will  hereafter  be  considered,  but 
which  have  no  application  in  the  case  of  a  petitioner  who 
has  never,  in  fact,  been  in  the  land  or  naval  forces  of  the 
United  States. 

In  the  case  of  Welch,  before  Judge  OGDEN  (No.  6),  and 
in  the  case  of  Spangler  (No.  7),  I  understand  the  jurisdic- 
tion of  the  State  court  was  denied,  although  the  latter 
case  was  heard  on  the  merits,  and  was  in  fact  decided  upon 
the  ground  that  the  party  was  illegally  held,  as  well  as 
upon  the  ground  of  the  want  of  jurisdiction. 

The  cases  of  Jordan,  before  Judge  SMITH  (No.  9)  and 
of  Hopson,  before  Judge  BACON  (No.  8),  deny  the  juris- 
diction; but  the  authority  of  the  latter  case  is  no  greater 
than  that  of  Bailey's  case,  decided  about  the  same  time  by 
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fudge  MULLIN,  the  colleague  of  Judge  BACON,  and  in 
which  the  jurisdiction  was  maintained  in  an  elaborate  and 
able  opinion. 

Cases  Nos.  10,  11  and  12,  before  Judge  BARNARD,  No. 
13,  before  Judge  RUSSELL,  No.  14,  before  the  Recorder's 
Court  in  Charleston,  in  1862,  and  Nos.  17,  18,  19  and  24, 
I  have  not  had  an  opportunity  to  examine,  and  they  may, 
for  aught  I  know,  deny  the  jurisdiction  of  State  courts 
and  judges,  in  cases  of  this  character.  But  if  they  do,  I 
cannot  but  think  that  cases  decided  at  Chambers,  under  a 
press  of  business  which  precludes  laborious  reseach  or 
careful  deliberation  upon  the  authorities,  and  which  are 
reported,  perhaps  mistakenly,  only  in  a  newspaper,  should 
have  little  weight  as  authority,  against  the  cases  which 
have  been  deliberately  considered  and  decided  by  judges 
of  the  highest  rank  and  authority,  and  whose  learning  and 
ability  have  not  been  excelled  by  any  of  the  judges  of 
their  respective  States. 

The  case  of  Reynolds,  alias  Sloan,  before  Judge  LAMONT 
(No.  16),  is  the  case  of  this  petitioner.  The  proceedings 
in  that  case  are  now  before  me,  having  been  made  a  part 
of  the  return  in  this  case,  and  these  proceedings  show 
that  the  jurisdiction  was  not  denied,  but  was  in  fact 
asserted  and  maintained.  The  citation  of  this  case,  as  one 
denying  the  jurisdiction,  forces  me  to  the  conclusion  that 
the  printed  portion  of  the  brief  before  alluded  to  was  not 
prepared  by  the  learned  and  courteous  young  gentleman 
by  whom  it  was  forwarded;  and  that  it  was  made  up  and 
printed  for  use  before  other  tribunals  rather  than  this;  for 
it  is  not  believed  that  this  gentleman  has  presumed  so  far 
upon  the  ignorance  or  indolence  of  the  presiding  judge 
of  this  court  as  to  suppose  that,  with  the  record  before 
him,  he  would  regard  the  case  before  Judge  LAMONT  as 
an  authority  against  the  jurisdiction  of  State  courts  and 
judges. 

In  the  case  of  Keeler  (No.   22),  the  jurisdiction  was 
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questioned,  though  not  denied;  and  the  opinion  expressed 
by  Judge  JUDSON,  in  the  case  of  Veremaitre  (No.  23),  was 
avowedly  based  upon  the  opinion  of  Chief  Justice  KENT, 
in  Ferguson's  case,  which  Judge  JUDSON  erroneously 
assumed  had  the  concurrence  of  Mr.  Justice  THOMPSON, 
and,  overlooking  the  case  of  Stacy,  and  many  similar  cases, 
as  well  as  the  statement  of  Chancellor  KENT  in  his  Com- 
mentaries, he  erroneously  and  very  strangely  declared  the 
authority  of  Chief  Justice  KENT'S  opinion  in  Ferguson's 
case  remained  unshaken!  In  view  of  these  facts,  and  the 
additional  fact  that  this  case  of  Veremaitre  has,  during  the 
present  month,  been  deliberately  overruled  by  Judge 
SHIPMAN,  with  the  concurrence  of  Mr.  Justice  NELSON  and 
Judge  BLATCHFOKD  (see  New  York  Tribune  of  Friday, 
June  14,  1867,  which  gives  Judge  SIHPMAN'S  opinion  in 
full),  this  decision  of  Judge  JUDSON  may  be  considered  as 
no  very  high  authority  upon  the  question  of  jurisdiction. 

The  case  of  McDonald  (No.  20),  and  the  case  in  the  5th 
Cranch  (No.  26),  have  been  hastily  examined  without  find- 
ing therein  anything  which  justifies  the  citation  of  either 
as  an  authority  against  the  jurisdiction  of  State  courts 
and  judges. 

Sifford's  case  (No.  27)  may  properly  be  cited  as  con- 
taining dicta  opposed  to  the  jurisdiction,  although  the  case 
was  in  no  respect  like  this. 

Before  proceeding  to  examine  other  cases  cited  in  sup- 
port of  the  point  now  under  consideration,  it  may  be  well 
to  remark  that  in  many  of  the  cases  cited  against  the 
jurisdiction  of  State  courts  and  judges,  the  question  was 
not  necessarily  determined  as  the  petitioner  or  other  party 
detained  was  decided  to  be  legally  held  in  custody;  that 
in  others  they  were  held  as  deserters  by  reason  of  their 
having  deserted  whilst  actually  in  service  under  an  illegal 
or  merely  voidable  contract  of  enlistment;  and  that  in 
others  the  term  jurisdiction  has  been  loosely  used,  and  its 
existence  in  the  particular  case  apparently  denied  when  it 
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is  quite  certain  that  jurisdiction  would  have  been  exercised 
and  the  prisoner  discharged  if  the  authority  under  which 
he  was  held  had  not  been  deemed  valid  and  legal.  And 
it  is  believed  that  some  of  the  cases  most  frequently  relied 
upon  as  denying  the  jurisdiction  will  not,  when  carefully 
examined,  and  after  the  language  of  the  judges  has  been 
deliberately  considered  in  connection  with  the  actual  facts 
of  the  case,  appear  to  deny  the  jurisdiction  to  discharge 
if  legal  authority  to  detain  is  not  shown,  or  be  deemed  of 
much  weight  when  compared  with  many  of  the  numerous 
cases  in  which  the  jurisdiction  has  been  maintained. 

In  the  case  of  the  State  v.  Phine  and  Vessel  (T.  U.  P. 
Charllon's  Rep.,  142),  which  has  been  sometimes  cited  in 
opposition  to  the  jurisdiction,  it  appeared  by  the  return 
to  the  habeas  corpus  that  the  prisoners  (two  seamen)  had 
been  committed  for  desertion  from  their  respective  ves- 
sels, by  a  justice  of  the  peace,  pursuant  to  an  act  of  Con- 
gress. The  court  said:  "  The  proceedings  of  the  justice 
appear  to  be  regular  under  this  act;  and  though  this  court 
hath  not  denied  the  benefit  of  the  writ  of  habeas  corpus,  yet 
it  is  conceived  that  it  possesses  no  jurisdiction  in  the  pre- 
sent case.  The  powers  given  to  the  justice  and  master  are 
derived  from  the  law  of  the  United  States,  and  whether 
exercised  properly  or  improperly,  by  the  one  or  the  other, 
is  not  a  subject  for  the  investigation  of  this  court." 

All  this  is  consistent  with  the  exercise  of  jurisdiction, 
and  the  requirement  of  proof  that  the  detention  is  lawful, 
and  would  not  have  prevented  the  discharge  of  the  sea- 
men if  the  proceedings  against  them  had  not  been  author- 
ized by  the  act;  but  the  court  said  they  were  so  author- 
ized, and  that  they  appeared  to  be  regular.  And  neither  a 
Shite  nor  a  United  States  judge  would  have  jurisdiction 
(in  the  sense  in  which  this  word  is  frequently  used,  as 
synonymous  with  the  legal  and  rightful  exercise  of  judi- 
cial authority)  to  discharge  under  such  circumstances;  for 
the  reason  that  it  is  well  settled  that  a  writ  of  habeas 
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corpus  can  never  be  used  as  a  certiorari  or  writ  of  error 
for  the  review  and  reversal  of  the  adjudication  of  an  infe- 
rior tribunal,  when  that  tribunal  has  jurisdiction  and  its 
proceedings  are  not  void,  but  legal  and  regular  on  their 
face.  (The  People  v.  Cassells,  5  Hill's  Rep.,  164;  The 
People  v.  Cavanagh,  2  Parker's  Grim.  Rep.,  650;  Com.  v. 
Keepers  of  Debtors'  Apartment,  1  Ashmead's  Penn.  Rep., 
10;  Com.  v.  Lecky,  1  Watts'  Penn.  Rep.,  68.) 

In  the  case  of  Rhodes  (No.  14),  in  South  Carolina  (2 
Wheelei^s  Grim.  Cases,  559;  Niles'  Weekly  Register,  vol.  12, 
264),  the  question  presented  was,  in  principle,  much  like 
that  presented  in  the  case  of  The  State  v.  Phine,  in  Geor- 
gia. Rhodes  had  been  committed,  and  was  detained  for 
trial  in  the  courts  of  the  United  States,  in  virtue  of  a 
warrant  of  commitment  under  the  hand  and  seal  of  a  jus- 
tice of  the  peace  of  South  Carolina,  on  a  charge  that  the 
prisoner  had  forged  or  counterfeited  a  number  of  protec- 
tions for  American  seamen.  This,  the  judge  held,  was 
no  offense  against  the  laws  of  South  Carolina,  but  was  an 
offense  against  the  laws  of  the  United  States;  and  (as  his 
opinion  states)  he  was  called  upon,  on  the  return  of  the 
writ  of  habeas  corpus,  to  discharge  Rhodes  from  custody 
on  the  ground  that  the  warrant  contained  no  accusation 
under  the  laws  of  the  State,  and  that  the  magistrate  who 
committed  him,  being  only  an  officer  of  the  State,  had  no 
authority  to  commit  him  for  an  offense  against  the  United 
States — it  being  contended  that  the  thirty-third  section  of 
the  judiciary  act  of  the  United  States  of  1789,  which  in 
terms  authorizes  such  commitments,  was  unconstitutional 
and  void. 

The  judge  discussed  the  question  thus  raised  at  length, 
and  with  great  ability;  and  he  decided  that  the  thirty-third 
section  of  the  act  of  1789,  which  authorizes  justices  of  the 
peace  to  commit  for  trial  persons  properly  charged  before 
them  with  criminal  offenses  against  the  laws  of  the  United 
States  is  constitutional;  and,  as  there  was  no  other  pre- 
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tense  that  the  warrant  of  commitment  was  irregular  or 
insufficient,  he  refused  to  discharge  the  prisoner.  He  was, 
in  fact,  held  to  be  legally  in  custody  to  await  his  trial  for 
an  offense  which  was  triable  in  the  United  States  courts 
alone;  and,  as  the  question  of  his  guilt  or  innocence  could 
only  be  legally  determined  on  a  trial  in  those  courts,  the 
judge  very  properly  decided  he  had  no  lawful  right  to 
discharge  him,  on  habeas  corpus,  on  the  grounds  alleged. 
A  judge  of  the  United  States  court  would  have  made  the 
same  decision.  It  is  true  the  judge  declared  that,  under 
the  circumstances  of  that  case,  he  had  no  jurisdiction.  If 
by  this  he  intended  only  to  say  that  he  had  no  lawful 
authority  to  discharge,  he  was  correct;  and  it  does  not  sat- 
isfactorily appear  from  his  opinion  that  he  would  have 
denied  his  jurisdiction  if  he  had  held  that  the  justice  who 
issued  the  warrant  was  not  authorized  by  law  to  commit 
the  prisoner  and  cause  him  to  be  detained  for  trial.  On 
the  contrary,  his  elaborate  argument  to  prove  the  authority 
of  the  justice,  is  evidence  that  if  he  had  decided  that  the 
justice  had  no  such  authority  the  prisoner  would  have 
been  discharged. 

The  case  of  Emanuel  Roberts  (No.  2),  in  Maryland  (2 
Hall's  Law  Journal,  192),  is  also  cited  against  the  juris- 
diction; but  the  jurisdiction  to  make  inquiry  and  require 
proof  of  the  legality  of  the  detention  was  not  in  express 
terms  denied.  On  the  contrary,  I  think  it  was  substan- 
tially asserted.  It  was  the  case  of  an  enlistment;  and 
Judge  NICHOLSON,  who  decided  that  case,  in  the  commence- 
ment of  his  opinion  said:  "The  petition  upon  which  the 
habeas  corpus  issued  in  this  case  contained  a  statement  of 
facts,  certified  upon  oath,  extremely  different  from  those 
which  have  appeared  in  evidence.  The  petition  stated 
that  Emanuel  Roberts,  the  son  of  the  petitioner,  had  been 
seized  and  forcibly  carried  on  board  the  brig  Syren,  com- 
manded by  Capt.  Gordon,  and  lying  in  the  basin  of  Balti- 
more, where  he  had  been  detained  since  the  10th  of  April. 
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The  statement  detailed  so  gross  a  violation  of  the  law,  and 
intimated  to  the  court  something  so  extremely  like  impress- 
ment, that  no  hesitation  was  felt  in  granting  a  writ,  which 
every  citizen  illegally  held  in  custody  has  a  right  to  demand. 
If  the  facts  as  stated  in  the  petition  had  been  supported  by 
evidence,  the  party  detained  must  have  been  discharged, 
whether  the  detention  had  been  by  officers  of  the  United 
States  or  others,  and  I  would  most  certainly  have  held 
them  to  bail  to  answer  upon  a  criminal  prosecution."  And 
in  another  part  of  his  opinion  he  said:  "  The  power  of  the 
court  to  examine  into  the  regularity  of  the  proceeding  is 
only  contended  for  on  the  ground  that  the  citizens  of  the 
State  are  entitled  to  its  protection;  that  the  writ  of  habeas 
corpus  is  all  important  to  secure  the  liberty  of  the  citizen; 
and  that  every  man  may  claim  relief  under  it.  These  posi- 
tions cannot  be  denied,  and  might  apply  very  forcibly  to  the 
case  under  consideration  if  there  was  no  contract  or  agree- 
ment to  service  in  question"  Again  he  said:  "An  extreme 
case  has  been  supposed,  in  which  I  acknowledge  that  I  would 
interfere  without  hesitation.  It  is  asked  if  a  child  of  eight  or 
ten  years  of  age  had  been  enlisted,  would  the  court  refuse  to 
discharge  him9  I  answer,  No;  I  would  discJiarge  him  because 
of  his  incapacity  to  make  a  contract.  If  in  such  a  case  I 
should  exceed  the  technical  limits  of  my  authority,  I  should 
have  the  approbation  of  all  good  men  for  resisting  oppres- 
sion under  the  color  of  law." 

It  is  true  that  there  is  a  portion  of  the  opinion  which 
apparently  denies  the  judge's  jurisdiction;  but  if  this  is 
to  be  taken  as  a  denial  of  his  jurisdiction  to  inquire  into 
the  cause  of  detention,  and  to  discharge  if  the  imprison- 
ment was  illegal,  there  is  reason  to  doubt  the  perfect  accu- 
racy of  the  report;  for  a  judge  must  have  very  confused 
ideas  of  a  question  of  jurisdiction,  and  of  his  duty,  who 
determines  that  he  has  or  has  not  jurisdiction  as  he  may 
or  may  not  regard  the  case  before  him  as  an  extreme  one; 
who  decides  that  he  has  jurisdiction  in  a  case  when  h<5 
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determines  to  adjudge  a  contract  void  because  of  an  inca- 
pacity to  contract,  and  that  he  has  no  jurisdiction  when 
he  adjudges  it  void  because  it  was  made  in  violation  of 
law;  or  who  considers  it  to  be  a  sufficient  and  proper  excuse 
for  deciding  contrary  to  the  convictions  of  his  judgment, 
upon  a  question  of  jurisdiction  or  other  question  of  law, 
that  he  should  thereby  gain  the  approbation  of  others. 

Besides,  Judge  NICHOLSON,  in  this  same  opinion,  states 
that  he  had  not  only  taken  jurisdiction,  but  had  discharged 
the  parties,  in  case  of  Adair  and  Ogden,  who,  he  says, 
"  had  been  arrested  by  Gen.  Wilkeson,  in  New  Orleans, 
on  a  suspicion  of  being  connected  with  Burr  in  certain 
treasonable  practices,  and  who  were  confined  in  Fort 
McHenry  to  await  the  order  of  the  Secretary  of  War." 
In  short,  he  appears,  in  his  opinion  in  the  case  of  Roberts, 
to  have  taken  jurisdiction  and  discharged  when  he  thought 
proper  to  discharge;  and  to  have  refused  to  discharge, 
suggesting  a  want  of  jurisdiction  as  the  grounds  of  such 
refusal,  when  he  thought  a  discharge  ought  not  to  be 
granted,  in  case  he  had  jurisdiction.  Surely  the  case  is 
no  authority  against  the  jurisdiction,  for  in  this  case,  as 
well  as  in  the  case  of  Adair  and  Ogden,  he  seems  to  have 
decided,  not  a  question  of  strict  jurisdiction,  but  simply 
one  of  judicial  duty,  and  to  have  used  the  term  jurisdic- 
tion in  the  sense  of  the  rightful  and  legal  exercise  of  judi- 
cial authority  to  discharge  the  petitioner;  and  it  is  in  this 
sense  that  it  has  been  frequently  used  when  the  jurisdic- 
tion has  been  denied. 

These  three  cases,  decided  in  Maryland,  Georgia  and 
South  Carolina,  have  been  more  than  once  cited  as  deny- 
ing the  jurisdiction  of  the  State  courts  and  judges;  but  a 
careful  examination  of  them  will,  it  is  believed,  show  that 
they  should  have  very  little  weight  as  against  the  juris- 
diction of  State  courts  and  judges  to  require  proof  of  the 
legality  of  a  detention  under  pretense  of  the  national 
authority.  They  are  certainly  decisions  against  the  power 
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to  discharge  the  prisoners  in  the  particular  cases  then 
under  discussion;  but  the  question  of  jurisdiction  was  not 
necessarily  decided  in  either,  because,  in  each,  the  prison- 
ers were  decided  to  be  legally  held  in  custody.  In  fact, 
these  cases,  with  the  exception  of  that  of  Roberts,  were 
cases  where  the  prisoners  were  decided  to  be  legally  com- 
mitted, by  regular  process,  for  offenses  against  the  laws  of 
the  United  States;  and  in  the  case  of  Roberts  he  was 
decided  to  be  legally  held  to  service  by  a  valid  contract 
of  enlistment.  And  it  is  deemed  quite  certain  that  in 
each  of  these  cases  the  petitioner  would  have  been  dis- 
charged if  it  had  appeared  that  he  was  unlawfally 
detained. 

The  cases  of  the  United  States  v.  Booth  and  of  Ableman 
v.  Booth  (21  Howard,  506),  and  the  opinion  of  Mr.  Chief 
Justice  TANEY,  in  those  cases,  deserves  more  consideration; 
but,  before  examining  these  cases  one  or  two  other  autho- 
rities will  be  considered. 

Mr.  Justice  NELSON'S  charge  to  the  grand  jury,  at  New 
York,  in  1851  (No.  25),  has  been  cited,  at  different  times, 
as  denying  the  jurisdiction  of  State  courts  and  judges  to 
inquire  into  alleged  unlawful  imprisonments  under  pre- 
tense of  the  authority  of  the  United  States,  but  it  is 
believed  that  this  charge  of  Mr.  Justice  NELSON  does  not 
deny  the  jurisdiction  of  State  courts  or  judges  when  such 
imprisonment  is  unlawful. 

He  expressly  excludes  the  inference  of  such  a  denial, 
for  he  says  (1  Blatchford  C.  C.  Rep.,  635):  "It  is  proper 
to  say,  in  order  to  guard  against  misconstruction,  that  /  do 
not  claim  that  the  mere  fact  of  the  commitment  or  detainer  of 
a  prisoner  by  an  officer  of  the  Federal  Government  bars  the 
issuing  of  the  writ,  or  the  exercise  of  power  under  it.  FAR 
FROM  THAT.  Those  officers  may  be  guilty  of  illegal  restraints 
of  the  liberty  of  the  citizens,  the  same  as  others. 

"  THE  RIGHT  OF  THE  STATE  AUTHORITIES  TO  INQUIRE  INTO 
SUCH  RESTRAINTS  IS  NOT  DOUBTED;  and  it  is  the  DUTY  of 
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the  officer  to  obey  the  authority  by  making  a  return.  All 
that  is  claimed  or  contended  for  is  that  when  it  is  shown 
that  the  commitment  or  detainer  is  under"  [not  simply  alleged 
to  be  under]  "  the  Constitution,  or  a  law  of  the  United 
States,  or  a  treaty,  the  power  of  the  State  authority  is  at 
an  end,  and  any  further  proceeding  under  the  writ  is  coram 
non  judice  and  void. 

"  In  such  a  case,  that  is,  when  the  prisoner  is  in  fact 
held  under  process  issued  from  a  Federal  tribunal  under 
the  Constitution,  or  a  law  of  the  United  States,  or  a  treaty, 
it  is  the  duty  of  the  officer  not  to  give  him  up  or  allow  him 
to  pass  from  his  hands  in  any  stage  of  the  proceedings." 

In  other  words,  if  the  party  is  held  under  a  proper  war- 
rant, issued  under  the  authority  of  the  United  States,  the 
United  States  courts  alone  have  the  right  to  proceed  and 
determine  the  questions  which  are  properly  to  be  deter- 
mined in  the  case  commenced  by  the  arrest  of  the  party, 
under  the  laws  of  the  United  States;  and  it  is  only  when 
it  is  shown,  in  the  due  course  of  judicial  inquiry,  that 
the  party  is  lawfully  held  under  the  laws  of  the  United 
States  that  the  powers  of  the  State  court  or  judge  are  at 
an  end. 

In  the  case  of  Norris  v.  Newton  [No.  21]  (5  McLean's 
Rep.,  92),  cited  as  denying  the  jurisdiction  of  State  offi- 
cers, Judge  McLEAN  took  substantially  the  same  ground; 
although  there  may  be  portions  of  his  opinion  which,  stand- 
ing alone,  might  indicate  a  denial  of  jurisdiction. 

"  /  have  no  hesitation,"  says  he,  "in  saying  that  the  judi- 
cial officers  of  a  /State,  under  its  own  laws,  in  a  case  where 
an  unlawful  imprisonment  is  shown  by  one  or  more  affi- 
davits, may  issue  a  writ  of  habeas  corpus  to  inquire  into 
the  cause  of  detention.  But  this  is  a  special  and  limited 
jurisdiction. 

"  If  the  plaintiff,  in  the  recapture  of  his  fugitive  slaves, 
had  proceeded  under  the  act  of  Congress,  and  made 
proof  of  his  claim,  before  some  judicial  officer  in  Michi- 
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gan,  and  procured  the  certificate  which  authorized  him  to 
take  the  fugitive  to  Kentucky,  these  facts,  being  stated  as 
the  cause  of  detention,  would  have  terminated  the  juris- 
diction of  the  judge  under  the  writ.  Thus  it  would 
appear  that  the  negroes  were  held  under  Federal  authority, 
which  in  this  respect  is  paramount  to  that  of  the  State. 
The  cause  of  detention  being  legal,  no  judge  could  arrest 
and  reverse  the  remedial  proceedings  of  the  master." 

All  this  is  entirely  consistent  with  the  jurisdiction  of 
the  State  court  to  inquire  into  the  legality  of  the  impri- 
sonment of  the  party,  until  it  is  shown  that  he  is  legally 
held  under  the  authority  of  the  United  States,  and  con- 
sistent also  with  the  rightful  exercise  of  the  authority  of 
the  State  court  to  discharge  him,  if  the  legality  of  the 
detention  is  not  established. 

In  the  case  supposed  by  Mr.  Justice  McLEAN,  a  United 
States  judge  would  not  be  justified  in  reversing,  on  habeas 
corpus,  the  decision  of  the  certifying  officer,  if  all  his  pro- 
ceedings appeared  to  be  regular  and  proper  on  their  face; 
for  an  act  of  Congress  having  given  the  certifying  officer 
the  authority  and  jurisdiction  to  adjudicate  the  questions 
arising  upon  the  application  for  his  certificate,  and  also 
declared  that  such  certificate  "  should  be  a  sufficient  warrant 
for  removing  the  said  fugitive  from  labor  to  the  State  or 
territory  from  which  he  or  she  Jled  "  (Act  of  1793,  1  U.  S. 
Statutes  at  Large,  302,  sec.  3),  no  judge  of  the  United 
States  court,  while  that  law  was  in  force,  could,  on  habeas 
corpus,  have  reversed  the  adjudications  of  the  certifying 
officer,  if  such  adjudications  were  certified  in  due  form; 
but  could  only  discharge  because  such  certificate  of  adju- 
dication was  informal,  defective  or  irregular,  and  therefore 
insufficient  upon  its  face  to  justify  the  detention  of  the  party. 
(People  v.  Cassels,  and  People  v.  Cavanaugh,  ubi  supra.) 

Perhaps  the  decision  of  the  certifying  officer  might  have 
been  reviewed  by  the  circuit  on  certiorari,  but  on  this  ques- 
tion I  express  no  opinion. 
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Mr.  Justice  McLEAN,  in  the  case  of  Norris  v.  Newton, 
held  that  the  plaintiff,  ''having  legally  arrested  his  slave," 
[as  the  Supreme  Court  of  the  United  States  has  decided, 
in  the  case  of  Prigg  v.  Pennsylvania,  he  might  then  law- 
fully do],  "and  having  returned  the  fact  of  such  arrest 
and  that  they  were  fugives  and  his  slaves,  and  these  facts 
shoiving  that  the  fugitives  were  in  legal  custody  BEING  ADMIT- 
TED, the  State  judge  could  exercise  no  further  jurisdiction 
in  the  case.'7  This,  and  his  reasons  for  such  decision,  will 
appear  from  the  following  extracts  from  his  opinion. 

In  the  sentence  immediately  following  the  extract  above 
given,  and  in  speaking  of  the  proceedings  on  habeas  cor- 
pus before  the  State  judge,  Judge  McLEAN  said,  "and  the 
return  made  by  the  plaintiff,  being  clearly  within  the  pro- 
visions of  the  Constitution,  as  decided  in  the  case  of  Prigg 
v.  The  State  of  Pennsylvania,  and  the  facts  of  that  return 
being  admitted  by  the  counsel  for  the  negroes,  the  judge 
could  exercise  no  further  jurisdiction  in  the  case.  His 
power  was  at  an  end.  The  fugitives  were  in  the  legal 
custody  of  their  master — a  custody  authorized  by  the 
Constitution  and  sanctioned  by  the  Supreme  Court  of  the 
Union.  If  the  facts  on  the  return  of  the  habeas  corpus  had 
been  denied,  IT  WOULD  HAVE  BEEN  INCUMBENT,  ON  THE  MAS- 
TEE  TO  PROVE  THEM,  and  that  would  have  terminated  the 
power  of  the  judge.  Had  the  Legislature  of  Indiana 
provided  by  express  enactment  that  in  such  case  the  judge 
should  discharge  the  fugitives,  the  act  would  have  been 
void.  No  procedure  under  it  could  be  justified  or  excused. 
And  in  the  case  under  consideration,  the  custody  of  the 
master  BEING  ADMITTED  to  be  under  an  authority  paramount 
to  that  of  the  State,  the  discharge  of  the  fugitives  by  the 
judge  was  void,  and,  consequently,  can  give  no  protection 
to  those  who  acted  under  it. 

"  No  judge  of  the  United  States  can  release  any  one 
from  a  custody  under  the  authority  of  a  State.  Some 
years  since  an  individual  was  indicted  in  the  Circuit  Court 
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of  the  United  States  for  the  First  Circuit,  if  I  mistake  not, 
for  a  capital  offense.  The  defendant  was  ascertained  to 
be  imprisoned  for  debt,  under  State  process;  and  the 
lamented  Mr.  Justice  STORY  very  properly  held  that  he 
had  no  power  to  release  him  from  that  custody  by  habeas 
corpus.  The  authority  of  the  plaintiff  to  arrest  and  hold 
in  custody  his  slaves»  under  the  decision  in  the  case  of 
Prigg,  was  as  unquestionable  as  could  be  that  of  any  offi- 
cer acting  under  judicial  process.  If  the  master  in  the 
return  to  the  HABEAS  CORPUS,  OR  m  HIS  PROOF,  THE  RETURN 

BEING   DENIED,  SHOULD   FAIL   TO  SHOW   HIS   RIGHT  to  the  861'- 

vice  of  the  fugitive,  THE  STATE  JUDGE  WOULD  HAVE  THE 

POWER   TO  DISCHARGE    THEM   FROM  HIS    CUSTODY.       He  might 

again  arrest  the  fugitives  and,  by  additional  evidence,  estab- 
lish his  right  to  their  services. 

"  This  would  be  consistent  with  the  dignity  of  a  State, 
and  enable  it  to  give  protection  to  all  who  are  within  its 
jurisdiction,  and  are  entitled  to  its  protection;  while  at 
the  same  time  it  could  not  impair  the  rights  of  the  master. 
It  imposes  on  him  no  hardship.  When  he  undertakes  to 
recapture  his  slaves,  under  the  highest  authority  known  to  the 
country,  he  must  be  prepared  to  show,  if  legally  required  to 
do  so,  that  hetis  exercising  a  rightful  remedy.  This  remedy, 
being  by  the  mere  act  of  the  party,  and  without  any  exhi- 
bition or  judicial  sanction,  MUST  BE  subject  to  the  police 
power  of  the  State,  at  least  so  far  as  to  protect  the  innocent 
from  outrage." 

These  extracts  from  Mr.  Justice  MCLEAN'S  opinion  are 
deemed  sufficient  to  show  that  he  certainly  did  not  deny 
the  jurisdiction  of  State  courts  and  judges  to  discharge 
parties  illegally  detained  under  pretense  of  the  authority 
of  the  United  States;  and  to  show,  on  the  contrary,  that 
he  expressly  affirmed  the  right  of  the  State  court  to  dis- 
charge a  fugitive  slave,  even  when  the  detention  was  in  fact 
lawful,  unless  the  legal  authority  for  such  detention  was 
shown. 
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The  cases  of  Abletnan  v.  Booth  and  The  United  States  v. 
Booth,  decided  together  and  reported  together  in  21  How- 
ard's Rep.,  506,  remain  to  be  considered. 

Since  these  cases  were  first  reported  they  have  always 
been  most  relied  upon  by  those  who  have  denied  the  right- 
ful authority  and  jurisdiction  of  State  courts  and  judges 
in  enlistment  cases.  Indeed,  it  could  hardly  be  otherwise; 
for  without  the  grounds  for  argument  which  these  cases 
furnish,  the  denial  of  jurisdiction  might  well  be  deemed 
unworthy  of  a  moment's  consideration.  As  cases  decided 
by  the  court  of  the  last  resort,  and  as  the  only  apparent 
justification  for  the  decisions  made  within  the  last  seven 
years  denying  the  jurisdiction  under  consideration,  these 
cases  and  the  opinion  delivered  therein  by  Mr.  Chief  Jus- 
tice TANEY,  require  a  very  careful  and  deliberate  examina- 
tion. It  must,  however,  be  apparent  that  these  cases  did 
not  necessarily  require  the  decision  of  the  question  now 
under  discussion,  for  they  were  brought  up  by  a  writ  of 
error  prosecuted  for  the  purpose  of  reversing  the  deci- 
sions and  judgments  of  the  Supreme  Court  of  Wisconsin, 
declaring  that  Booth  was  illegally  imprisoned  and  ordering 
his  discharge.  The  facts  showing  that  Booth  was  legally 
detained  in  custody  under  the  laws  of  the  United  States, 
as  expounded  by  the  Supreme  Court  at  Washington,  were 
fully  proved  or  admitted  before  the  court  of  Wisconsin, 
and,  therefore,  there  was  no  question  before  the  court  at 
Washington  in  regard  to  the  jurisdiction,  authority  or 
duty  of  a  State  court  or  judge,  in  a  case  where  there  was 
no  proof  of  the  legality  of  the  detention.  For  these  rea- 
sons the  case  of  Ableman  v.  Booth  is  not  a  binding  author- 
ity upon  the  question  now  under  consideration. 

Nevertheless,  the  paramount  authority  of  the  court,  the 
purity,  learning  and  wisdom  of  Chief  Justice  TANEY  and 
his  associates,  entitle  the  opinion  of  the  court  in  Booth's 
case  to  the  highest  consideration  and  respect;  and  if  it 
had  declared  in  express  and  unmistakable  language  that 


304  DECISIONS  IN  CRIMINAL  CASES. 

In  the  Matter  of  William  Reynolds. 

State  courts  and  judges  had  no  jurisdiction  to  inquire  into 
the  legalit}r  of  the  detention  of  a  person  alleged  to  be 
lawfully  held  as  an  enlisted  soldier,  I  should  certainly 
feel  that  I  ought  not  to  disregard  it. 

But  waiving,  for  the  purposes  of  this  examination,  the 
consideration  that  the  alleged  opinion  of  the  chief  justice, 
so  far  as  it  is  applicable  to  the  present  question,  is  a  mere 
obiter  dictum,  and,  therefore,  not  a  binding  authority,  I 
shall  proceed  to  consider  what  conclusions  in  regard  to 
the  opinions  then  entertained  upon  the  question  of  juris- 
diction may  be  properly  drawn  from  the  opinion  delivered 
by  the  chief  justice. 

The  language  of  the  chief  justice  must  be  considered  in 
connection  with  the  acknowledged  facts  of  the  case  then 
under  consideration,  and  must  be  understood  to  have  ref- 
erence, mainly,  to  cases  of  a  similar  character.  The  deci- 
sion of  the  Wisconsin  court,  which  declared  the  Fugitive 
Slave  Act  unconstitutional  and  void,  was  in  direct  conflict 
with  repeated  and  well-known  decisions  of  the  Supreme 
Court  of  the  United  States,  and  with  decisions  of  many  State 
courts  of  eminent  learning  and  of  the  highest  authority; 
and  it  was  unsupported  by  a  single  prior  decision  of  the 
Supreme  or  Superior  Court  of  any  State.  The  act  had 
been  passed  by  the  two  Houses  of  Congress,  and  approved 
by  the  President,  as  one  of  a  series  of  measures  of  com- 
promise and  peace;  and  an  act  involving  the  same  consti- 
tutional question,  and  with  the  same  general  features,  had 
been  passed  by  Congress  in  1793,  and  had  received  the 
constitutional  approval  and  sanction  of  President  Wash- 
ington. The  chief  justice  therefore  regarded  the  decision 
of  the  Wisconsin  court  as  a  gross  and  wanton  violation  of 
the  Constitution  and  laws  of  the  United  States,  and  as  an 
unjustifiable  and  outrageous  denial  of  rights  secured  by 
that  Constitution,  and  in  respect  to  which  the  chief  justice, 
in  common  with  nearly  the  entire  white  population  of  the 
Southern  States,  was  then  peculiarly  sensitive.  He,  there- 
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fore,  used  earnest  and  strong  language,  and  he  probably 
did  not  always  stop  to  consider  whether  it  should  not  be 
restricted  in  its  application  to  other  cases. 

But  this  language,  even  when  abstractly  considered, 
does  not  deny  the  jurisdiction  of  the  State  court  or  judge, 
upon  a  mere  claim  or  assertion,  by  return  or  otherwise,  that 
the  party  on  whose  behalf  the  writ  of  habeas  corpus  has 
been  issued  is  held  by  an  officer  of  the  United  States,  and 
under  its  authority.  It  must,  according  to  Judge  TANEY, 
be  true,  as  matter  of  fact  and  law,  "  that  the  party  is  in  cus- 
tody under  the  authority  of  the  United  States,"  not  merely 
under  pretense  of  authority;  and  he  says  the  State  "court 
or  judge  has  the  right  to  inquire  in  this  mode  of  proceed- 
ing [that  is  under  the  habeas  corpus]  for  what  cause  and 
by  what  authority  the  prisoner  is  confined  within  the  terri- 
torial limits  of  the  State  sovereignty.  And  it  is  the  duty 
of  the  marshal,  or  other  person  having  the  custody  of  the 
prisoner,  to  make  known  to  the  judge  or  court,  by  a  proper 
return,  the  authority  by  which  he  holds  him  in  custody." 

That  portion  of  the  opinion  of  Chief  Justice  TANEY 
which  is  supposed  to  indicate  his  views  upon  the  question 
under  discussion  is  as  follows: 

"  In  the  case  before  the  Supreme  Court  of  Wisconsin  a 
right  was  claimed  under  the  Constitution  and  laws  of  the 
United  States,  and  the  decision  was  against  the  right 
claimed;  and  it  refuses  obedience  to  the  writ  of  error,  and 
regards  its  own  judgment  as  final.  It  has  not  only 
reversed  and  canceled  the  judgment  of  the  District  Court 
of  the  United  States,  but  it  has  reversed  and  annulled  the 
provisions  of  the  Constitution  itself,  and  the  act  of  Con- 
gress of  1789,  and  made  the  superior  and  appellate  tribu- 
bunal  the  inferior  and  subordinate  one. 

"We  do  not  question  the  authority  of  the  /State  court  or 

judge,  who  is  authorized  by  the  laws  of  the  State  to  issue 

the,  writ  of  habeas  corpus,  to  issue  it  in  any  case  where  the 

party  is  imprisoned  within  its  territorial  limits,  provided  it 
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does  not  appear,  when  the  application  is  made,  thai  the 
person  imprisoned  is  in  custody  under  the  authority  of  the 
United  States.  The  court  or  judge  has  a  right  to  inquire, 
in  this  mode  of  proceeding,  for  what  cause,  and  by  what 
authority,  the  prisoner  is  confined  within  the  territorial 
limits  of  the  State  sovereignty.  And  it  is  the  duty  of  the 
marshal,  or  other  proper  person  having  the  custody  of 
the  prisoner,  to  make  known  to  the  judge  or  court,  by 
proper  return,  the  authority  by  which  he  holds  him  in 
custody. 

"This  right  to  inquire  by  process  of  habeas  corpus,  and 
the  duty  of  the  officer  to  make  a  return,  grows  necessarily 
out  of  the  complex  character  of  our  government,  and  the 
existence  of  two  distinct  and  separate  sovereignties  within 
the  same  territorial  space,  each  of  them  restricted  in  its 
powers,  and  each,  within  its  sphere  of  action  prescribed 
by  the  Constitution  of  the  United  States,  independent  of 
the  other.  But  after  the  return  is  made,  and  the  State 
judge  or  court  judicially  apprised  that  the  party  is  in  cus- 
tody under  the  authority  of  the  United  States,  they  can 
proceed  no  further.  They  then  know  that  the  prisoner  is 
within  the  dominion  and  jurisdiction  of  another  govern- 
ment, and  that  neither  the  writ  of  habeas  corpus  nor  any 
other  process  issued  under  the  State  authority,  can  pass 
over  the  line  of  division  between  the  two  sovereignties. 
He  is  then  within  the  dominion  and  exclusive  jurisdiction 

of  the  United  States.     If  he  has  committed  an  offense 

n 

against  their  laws,  their  tribunals  alone  can  punish  him. 
If  he  is  wrongfully  imprisoned,  their  judicial  tribunals 
can  release  him  and  afford  him  redress.  And  although,  as 
we  have  said,  it  is  the  duty  of  the  marshal,  or  other  person 
holding  him,  to  make  known  by  a  proper  return  the  autho- 
rity under  which  he  detains  him,  it  is  at  the  same  time 
imperatively  his  duty  to  obey  the  process  of  the  United 
States,  to  hold  the  prisoner  in  custody  under  it,  and  to 
refuse  obedience  to  the  mandate  or  process  of  any  other 
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government.  And  consequently  it  is  his  duty  not  to  take 
the  prisoner,  nor  offer  him  to  be  taken,  before  a  State  judge 
or  court  upon  a  habeas  corpus  issued  under  State  autho- 
rity. No  State  judge  or  court,  after  they  are  judicially 
informed  that  the  party  is  imprisoned  under  the  authority 
of  the  United  States,  has  any  right  to  interfere  with  him, 
>r  to  require  him  to  be  brought  before  them.  And  if  the 
mthority  of  a  State,  in  the  form  of  judicial  process  or 
otherwise,  should  attempt  to  control  the  marshal  or  other 
authorized  officer  or  agent  of  the  United  States,  in  any 
respect,  in  the  custody  of  his  prisoner,  it  would  be  his 
duty  to  resist  it,  and  to  call  to  his  aid  any  force  that  might 
be  necessary  to  maintain  the  authority  of  law  against 
illegal  interference.  No  judicial  process,  whatever  form 
it  may  assume,  can  have  any  lawful  authority  outside  of 
the  limits  of  the  jurisdiction  of  the  court  or  judge  by  which 
it  is  issued,  and  an  attempt  to  enforce  it  beyond  these  bound- 
aries is  nothing  less  than  lawful  violence." 

From  these  extracts  it  will  be  seen  that  the  authority 
of  the  State  court  or  judge  to  issue  the  writ  is  not  ques- 
tioned by  Chief  Justice  TANEY,  "  provided  it  does  not 
appear,  when  the  application  is  made,  that  the  person 
imprisoned  is  in  custody  under  the  authority  of  the  United 
States."  This  is  not  only  in  accordance  with  the  views  of 
Judges  NELSON  and  MCLEAN,  as  above  given,  but  it  is  also 
substantially  in  accordance  with  the  provisions  of  the  New 
York  Revised  Statutes.  These  statutes,  which  were  pre- 
pared by  the  ablest  lawyers  of  the  State,  and  passed  by  a 
Legislature  containing  many  eminent  members  of  the  bar, 
require  our  courts  and  judges  to  grant  the  writ  of  habeas 
corpus  to  all  persons  restrained  of  their  liberty,  under  any 
pretense  whatever,  unless  they  be  detained: 

1.  By  virtue  of  process  from  any  court  or  judge  of  the 
United  States  Jiaving  exclusive  jurisdiction  in  the  case;  or 
(2)  by  virtue  of  the  final  judgment  or  decree,  or  execu- 
tion thereon,  of  any  competent  tribunal  of  civil  or  criminal 
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jurisdiction,  other  than  in  the  case  of  a  commitment  for 
any  alleged  contempt;  and  the  parties  are  required  to  be 
remanded  in  cases  where  the  authority  to  detain  is  claimed 
under  the  laws  of  the  United  States,  without  further 
inquiry  into  the  legality  of  their  detention,  only  when  it 
is  shown  that  they  are  detained  by  virtue  of  process  issued 
by  a  court  or  judge  of  the  United  States  in  a  case  where 
such  court  or  judge  has  exclusive  jurisdiction.  These 
statutes  were  intended  to  define,  and  it  is  believed  do 
properly  define,  with  due  legal  precision,  the  legal  duty 
of  State  courts  and  judges  in  such  cases. 

In  considering  his  opinion  it  must  be  remembered  that 
Mr.  Chief  Justice  TANEY  is  speaking  as  a  judge,  and  that 
when  he  speaks  of  a  person  being  in  custody  under  the 
authority  of  the  United  States  he  means  legally  in  such 
custody,  under  and  in  pursuance  of  the  laws  of  the  United 
States.  He  does  not  say  under  the  authority  of  a  depart- 
ment or  ofiicer  of  the  United  States,  but  under  the  author- 
ity of  the  United  States;  and  that  authority  can  only  be 
given  by  the  Constitution  and  the  laws  of  the  Union.  It 
is  expressly  conceded  by  Chief  Justice  TANEY,  that  the 
State  court  or  judge  has  a  right  to  inquire  for  what  cause 
and  by  what  authority  the  prisoner  is  confined,  and  the  exer- 
cise of  such  right  to  inquire  is  clearly  the  exercise  of  juris- 
diction. And  if  he  has  such  right  to  inquire,  it  must  also 
be  conceded  that  he  has  the  right  to  make  that  inquiry  in 
the  usual  mode  of  judicial  proceedings,  and  as  the  basis 
of  judicial  action;  and  to  discharge  the  prisoner  if  it  be 
ascertained  upon  such  inquiry  that  he  is  not  lawfully  held 
in  custody.  It  is  also  expressly  conceded  that  it  is  the 
duty  of  the  marshal  or  other  person  to  make  known  to  the 
judge  or  court  by  a  proper  return  the  authority  by  which 
he  holds  the  prisoner  in  custody;  and  it  is  clear  that  there 
can  be  no  duty  to  make  a  return  unless  the  court  or  judge 
has  jurisdiction  to  require  it.  To  concede  the  right  of  the 
State  judge  to  require,  and  the  duty  of  the  United  States 
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officer  to  make  a  return,  is  but  idle  mockery — a  hollow 
and  false  pretense  of  respect  for  the  judicial  authority  of 
the  States — unless  the  right  to  discharge  exists  when  the 
detention  is  illegal.  It  is  also  said  by  the  chief  justice 
that  "  after  the  return  is  made,  AND  the  State  judge  or 
court  is  judicially  apprised  that  the  party  is  in  custody 
under  the  authority  of  the  United  States,  they  can  pro- 
ceed no  further;"  in  other  words,  he  cannot  then  discharge 
the  prisoner.  He  concedes  that  a  return  is  to  be  made, 
AND  that  the  judge  or  officer  must  in  addition  be  judicially 
apprised  of  the  facts,  which  terminate  his  jurisdiction. 
But  how  judicially  apprised  f  Clearly,  by  legal  proof  of 
those  facts,  if  the  return  is  traversed  or  denied;  for  a 
judge  or  court,  as  such,  and  in  respect  to  the  facts  in  con- 
troversy in  such  cases,  can  know  nothing  judicially,  can  be 
judicially  apprised  or  judicially  informed  of  nothing, 
except  by  the  admissions  of  the  parties,  or  by  legal  proof, 
in  the  due  course  of  legal  proceedings.  Until  so  judici- 
ally informed  or  apprised,  the  jurisdiction  is  not  ques- 
tioned by -the  chief  justice.  And  if  it  were  not  intended 
to  indicate  that  this  should  be  done  in  legal  form,  by  due 
proof  in  the  regular  course  of  judicial  proceedings,  why  was 
a  proper  formal  return  required,  and  the  term  judicially 
used  and  repeated  in  this  connection?  It  could  be  for  no 
other  purpose  than  to  show  that  the  facts  must  be  estab- 
lished in  such  legal  manner  as  to  make  them  proper  sub- 
jects of  judicial  cognizance  and  action,  for  the  term  judi- 
cially requires  it  to  be  done  "  in  a  judicial  manner,"  or 
"  in  legal  form,-"  and  it  is  possible  that  in  the  selection  of 
the  term  "  apprised"  the  chief  justice  had  in  mind  the  tech- 
nical definition  of  that  word  when  derived  from  the  French 
ujtjirise,  and  meaning  the  ordinance  by  which  the  sentence 
of  a  superior  judge  is  declared  to  an  inferior.  (Webster's 
Dictionary,  folio,  Springfield,  1865.)  Considering  the  lan- 
iriiiige  of  Chief  Justice' TANEY,  in  connection  with  the  facts 
in  the  case  thru  In-Core  him,  it  can  scarcely  be  doubted  that 
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he  must  he  understood  to  mean  that  until  the  person  who 
holds  the  prisoner  in  custody  exhibits  the  authority  under 
which  he  holds  him,  and  proves  that  such  authority  is,  in 
fact  and  law,  the  authority  of  the  United  States,  in  other 
words,  proves  the  facts  upon  which  such  authority  rests, 
if  such  facts  are  denied,  the  jurisdiction,  authority  and 
power  of  the  State  court  or  judge  are  unquestionable;  and 
it  is  believed  that  if  the  Supreme  Court  of  the  United 
States  had  intended  to  overrule  the  numerous  cases  here- 
inbefore cited  (decided  by  the  most  learned  and  eminent 
judges  of  the  different  States,  and  of  the  existence  of 
which  that  court  could  not  have  been  ignorant),  and  to 
strike  down  by  a  single  blow  a  jurisdiction  which  had 
been  uninterruptedly  exercised  by  State  courts  and  judges 
for  more  than  thirty  years,  the  chief  justice  would  have 
expressed  that  intention  in  distinct  terms;  and  would  have 
given  these  cases  a  passing  notice  and  expressly  disap- 
proved their  doctrines,  if  he  had  not  attempted  to  main- 
tain their  unsoundness  by  opposing  arguments. 

Most  of  the  considerations  which  lead  to  the  conclusion 
that  the  chief  justice  intended  by  the  terms  judicially 
apprised  and  judicially  informed  to  indicate  the  material 
allegations  of  the  return  (which  he  declares  must  be  made) 
shall,  if  denied,  be  established  by  legal  proof,  have  been 
stated;  but  in  addition  to  these  and  to  the  consequences 
of  adopting  and  acting  upon  a  different  conclusion,  it  may 
be  properly  observed  that  Mr.  Justice  McLEAN  and  Mr. 
Justice  NELSON  concurred  in  the  opinion  of  the  chief  jus- 
tice without  expressing  the  slightest  dissent;  and  that  one 
certainly,  and  the  other  most  probably,  held,  and  had 
expressed  such  opinions  upon  this  particular  question  as 
required  this  construction  to  be  put  upon  the  language  of 
the  chief  justice  before  it  could  have  had  their  assent. 

As  it  may  still  be  insisted  that  there  is  some  slight 
doubt  whether  the  chief  justice  intended  to  declare  that 
the  facts  showing  that  the  prisoner  was  held  under  the 
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authority  of  the  United  States  must,  if  denied,  be  proved — 
as  well  as  actually  exist  and  be  returned — before  the  State 
court  or  judge  can  be  ousted  of  his  jurisdiction,  or  whether 
he  intended  to  be  understood  that  a  mere  return  of  such 
facts  by  the  proper  officer  without  proof,  if  such  facts 
really  existed,  was  sufficient  to  terminate  the  State  juris- 
diction; and  as  it  is  possible,  though  not  at  all  probable, 
that  the  latter  supposition  is  correct,  and  that  he  had  not 
sufficiently  considered  the  consequences  of  the  adoption  of 
such  doctrines,  the  matter  will  be  considered  in  that  pos- 
sible aspect  of  the  case,  and  in  view  of  such  consequences 
and  also  in  view  of  the  consequences  of  disregarding  the 
decision  of  the  State  court  or  judge  in  case  he  erroneously 
decides  to  discharge  the  prisoner  after  all  the  facts  are 
before  him. 

In  the  cases  before  the  chief  justice  there  could  be 
neither  difficulty  nor  doubt  as  to  the  duty  of  the  Wiscon- 
sin court,  even  if  it  had  jurisdiction,  or  in  regard  to  the 
legal  right  to  detain  the  prisoner.  The  Supreme  Court 
of  the  United  States,  and  every  Supreme  or  Superior  Court 
of  a  State  which  had  previously  considered  the  question, 
had  decided  that  the  act  of  Congress  under  which  the 
prisoner  was  held  was  constitutional;  and  there  was  the 
very  highest  degree  of  moral  certainty  that  the  Supreme 
Court  of  the  United  States  would,  whenever  the  question 
was  presented,  affirm  the  previous  decisions.  And  there 
could  be  no  difficulty  in  the  future  in  making  proper  proof 
of  the  marshal's  authority;  indeed,  the  facts  upon  which 
that  authority  rested  were  not  denied  in  the  State  court, 
and  the  statutes  of  their  own  State  especially  require  them 
to  remand  the  prisoner.  In  such  cases  a  marshal  might, 
perhaps,  not  hesitate  to  stand  upon  his  warrant  and  repel 
force  by  force,  and  to  rely  upon  tfiis  opinion  of  the  chief 
justice  as  his  justification,  even  after  the  State  court  had 
decided  against  his  clearly  proved  authority. 

But  suppose  a  different  case,  one  depending  on  ques- 
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tions  of  great  difficulty,  upon  which  the  opinions  of  the 
ablest  lawyers  and  of  courts  of  the  highest  authority  were 
known  to  differ,  and  where  there  was  a  probability  that  on 
a  future  occasion  the  marshal  or  other  officer  might  be 
unable  to  procure  the  witnesses  necessary  to  make  proof 
of  the  facts. 

In  such  cases  the  State  authorities  would  be  compelled 
to  decide  at  their  peril  whether  they  would  enforce  the 
decision  of  their  own  tribunal,  and  the  marshal  or  other 
United  States  officer  would  be  compelled  to  decide  at  his 
peril  whether  to  hold  or  discharge  the  prisoner.  As  each 
might  call  for  and  obtain  assistance,  a  serious  conflict,  if 
not  a  conflict  of  organized  and  armed  forces  might  ensue. 
But  the  marshal  would  also  be  compelled  to  decide  for 
himself,  at  his  peril,  in  respect  to  his  civil  or  criminal  lia- 
bility. If  he  hold  his  prisoner,  and  be  sued  for  such 
imprisonment,  and' if  the  highest  court  of  the  State  decide 
against  him,  he  will  be  mulcted  in  damages,  unless  the 
Supreme  court  of  the  United  States,  on  writ  of  error,  shall 
reverse  that  decision.  And,  in  this  State,  if  he  hold  him 
with  intent  to  cause  him  to  be  sent  out  of  the  State, 
against  his  will,  he  will  be  liable,  under  our  statute,  to 
imprisonment  in  a  State  prison  not  exceeding  ten  years. 
(Vol.  2,  Uh  ed.  N.  Y.  Rev.  Stat.,  p.  857.)  If  the  Supreme 
Court  of  the  United  States  reverse  the  decision  of  the 
State  courts,  the  judgment  against  him  is  avoided  and  the 
detention  of  his  prisoner  justified.  But  if  the  Supreme 
Court  of  the  United  States  decide  against  him,  he  must 
pay  the  damages  or  suffer  the  punishment  awarded, 
although  his  intentions  may  have  been  pure  and  his  only 
fault  a  mere  error  in  judgment. 

If  the  marshal,  on  the  contrary,  should  discharge  his 
prisoner  improperly,  in  consequence  of  the  opinion  of  the 
State  court  or  judge,  he  may  in  some  cases  render  himself 
liable  in  damages  to  the  United  States,  or  other  party 
interested,  in  the  detention  of  his  prisoner. 
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It  is  evident  that  the  doctrines  of  Chief  Justice  TANEY 
must,  under  any  construction  of  his  opinion,  sometimes 
lead  the  officers  of  the  United  States  into  difficulty  and 
produce  a  serious  conflict  between  the  authorities  of  the 
several  States  and  those  of  the  United  States;  but  this 
conflict,  in  case  of  a  difference  of  opiniou  between  the 
judicial  and  other  authorities  of  the  United  States  and  of 
those  of  the  States,  in  respect  to  the  character  and  extent 
of  their  constitutional  authority,  may,  perhaps,  necessarily 
result  from  "  the  complex  character  of  our  government, 
and  the  existence  of  the  two  distinct  and  separate  sover- 
eignties [or  rather  governments]  within  the  same  territo- 
rial space,  each  of  them  restricted  in  its  powers  and  each 
within  its  sphere  of  action  prescribed  by  the  Constitution 
of  the  United  States,  independent  of  the  other;"  as  well 
as  from  that  -imperfection  of  language  which  renders  it 
impossible  to  define,  with  certainty  and  precision,  by  the 
brief  and  general  provisions  of  a  written  Constitution,  the 
line  of  division  between  the  dominion  and  jurisdiction  of 
the  two  governments.  Nevertheless,  it  would  seem  to  be 
safe  to  assume  that  the  Supreme  Court  of  the  United  States 
will,  if  practicable,  so  shape  their  decisions  as  to  secure 
the  proper  disposition  of  such  questions  in  the  peaceable 
and  legal  mode  of  judicial  proceedings,  and  thus  avoid  all 
such  conflicts  of  force  whenever  it  is  possible  to  do  so; 
and  will  therefore  require  that  full  proof  of  the  authority 
to  detain  his  prisoner  shall  be  made  by  the  United  States 
officer  before  the  State  court  or  judge,  so  that  there  can 
be  no  conflict  of  physical  forces,  except  when  the  State 
judiciary  (as  in  the  Wisconsin  case)  wrongfully  assumes 
to  review  and  reverse  the  judicial  decisions  of  the 
United  States  courts  and  judges,  in  cases  where  they  have 
exclusive  jurisdiction.  In  such  cases  the  chief  justice  holds 
that  a  United  States  marshal  would  be  bound  to  obey  the 
process  of  the  United  States  Court,  and  to  disregard  the 
order  of  the  State  judge,  and  Congress  has  made  provi- 
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sion  for  the  protection  of  the  marshal  and  his  officers  in 
such  cases. 

In  such  cases  the  marshall  would  stand  upon  the  sup- 
posed paramount  authority  of  the  United  States,  and  rely 
upon  its  protection;  and,  us  the  adjudications  of  the  Stato 
and  United  States  tribunals  are  in  direct  conflict,  and  holli 
cannot  be  carried  out,  it  is  perhaps  a  necessity  that  the 
marshal  shall  decide  at  his  peril  which  of  the  two  he  is  to 
obey;  and,  if  he  supposes  that  he  is  supported  by  the 
authority  of  the  United  States,  he  will  stand  upon  that,  as 
the  paramount  authority. 

But  it  is  not  in  such  cases  only  that  United  States  officers, 
as  well  as  State  officers,  are  necessarily  called  upon  to 
decide  at  their  peril  questions  of  law  or  fact  upon  which 
their  official  action  should  depend.  A  sheriff  or  a  marshal 
has  an  execution  against  the  goods  of  A,  and  is  urged  to 
take  and  sell,  under  that  execution,  goods  claimed  by  B  as 
his  own  property.  He  must  decide  the  question  of  own- 
ership at  his  peril;  for,  if  he  take  the  goods  of  B  under 
his  execution,  he  is  liable  to  respond  in  damages,  or  if  he 
return  his  execution  nulla  bona,  when  he  might  have  taken 
the  defendant's  goods  and  satisfied  the  execution,  he  will 
be  liable  for  his  neglect. 

Again,  it  is  well  settled  that  goods  or  persons  actually 
in  custody  of  a  sheriff  or  marshal  under  the  lawful  pro- 
cess of  the  courts  of  a  State,  or  of  the  Federal  courts, 
cannot  be  taken  out  of  that  custody  by  an  officer  of  the 
other  government  in  virtue  of  process  issued  by  its  courts. 
(Hagan  v.  Lucas,  10  Peters1  Rep.,  400;  Norris  v.  Newton, 
5  McLean's  Rep.,  92;  Taylor  v.  Caryl,  20  Howard's  Rep., 
583.)  But  the  party  interested  in  the  process  in  the  hands 
of  the  second  officer  may  suppose  and  allege  that  such 
pretended  process  is  forged  or  void  for  want  of  jurisdic- 
tion, or  other  cause;  and  may  furnish  prima  facie  proof 
of  the  truth  of  such  allegation.  The  second  officer  may 
act  upon  such  supposition,  but  he  does  so  at  his  peril,  and 
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is  liable  to  an  action  if  he  cannot  maintain  the  truth  of 
the  allegations. 

But  is  unnecessary  to  go  out  of  the  record  and  suppose 
cases  for  further  illustration,  for  the  one  now  under  con- 
sideration is  perfectly  adapted  to  my  present  purpose. 
The  officer,  in  this  case,  arrested  and  held  the  petitioner 
as  a  deserter,  at  his  peril;  and,  if  the  petitioner  has  never 
been  in  the  land  or  naval  forces  of  the  United  States,  even 
the  conviction  and  sentence  of  the  petitioner  by  a  general 
court-martial  would  not  relieve  the  officer  from  liability 
for  all  the  damages  sustained  by  the  petitioner,  in  conse- 
quence of  his  illegal  arrest  and  imprisonment.  ( Wise  v. 
Withers,  3  Cranch,  331;  Smith  v.  Shaw,  12  Johnson's  Rep., 
257.) 

But  it  has  lately  been  claimed  in  other  cases,  as  it  was 
claimed  in  this,  that  under  the  case  of  Ableman  v.  Booth 
a  State  court  has  no  authority  to  inquire  into  the  truth  of 
the  facts  alleged  in  a  return  to,  a  writ  of  habeas  corpus,  or 
to  decide  upon  their  legal  effect;  in  other  words,  that  a 
State  court  has  no  jurisdiction  to  inquire  whether  a  person 
claimed  and  held  as  a  soldier  has  ever  enlisted — or,  if  he 
have  enlisted,  whether  he  is  an  infant,  and  his  enlistment 
therefore  illegal  and  void — if  the  return  sets  forth  that  he 
is  legally  in  custody  under  the  authority  of  the  United 
States.  In  short,  it  has  been  claimed  that  a  return, 
whether  true  or  false,  showing  that  the  prisoner  is  held 
under  color  of  the  authority  of  the  United  States,  per  se, 
and  at  once,  deprives  a  State  court  or  judge  of  jurisdiction. 

Although  this  conclusion  appears  to  have  been  acted 
upon,  by  different  judges,  in  some  late  cases,  it  is  believed 
that  it  has  been  sufficiently  shown  that  this  extraordinary 
claim  cannot  be  maintained.  Taking  the  language  of 
Chief  Justice  TANEY  in  its  worst  sense,  it  certainly  requires 
not  only  a  return  of  the  process,  or  other  facts  showing 
that  the  prisoner  is  held  under  the  authority  of  the  United 
States,  but  also  the  actual  existence  of  such  facts,  process  or 
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,  and  that  the  State  court  or  judge  should  be 
judicially  apprised  of  their  existence  before  the  jurisdic- 
tion of  the  State  court  or  judge  is  at  an  end;  and  the 
whole  opinion  proceeds  upon  the  ground  that  the  prisoner 
is  either  proved  to  be,  or  actually  is,  within  the  dominion 
and  jurisdiction  of  the  United  States  to  the  exclusion  of 
the  State  jurisdiction;  which  he  cannot  be  unless  held 
under  the  laws  of  the  United  States.  And  it  is  strange 
that  it  should  ever  have  been  supposed,  in  the  absence  of 
the  clearest  and  most  decisive  evidence  forcing  that  conclu- 
sion, that  the  Supreme  Court  of  the  United  States  had  held 
that  in  a  case  involving  the  liberty  of  the  citizen,  a  State 
court  or  judge  must  stop  short  in  the  midst  of  a  solemn 
judicial  proceeding  whenever  any  officer  of  the  United 
States,  or  any  other  person,  might  falsely  return  to  a  writ 
of  habeas  corpus  a  state  of  facts  showing  that  he  holds  his 
prisoner  under  color  of  the  authority  of  the  United  States? 

It  may  be  well  to  consider  for  a  moment  the  conse- 
quences of  the  extreme  doctrines  of  the  judges  who  have 
denied  their  own  jurisdiction  and  refused  to  inquire  in 
regard  to  the  truth  of  a  return,  or  the  fact,  or  the  validity, 
of  an  enlistment,  in  cases  somewhat  like  the  present.  If 
these  doctrines  are  to  be  maintained,  they  are  to  be  main- 
tained in  cases  where  only  the  interests  of  individuals  are 
concerned,  as  well  as  in  the  cases  in  which  it  is  assumed 
that  the  interests  of  the  General  Government,  or  of  the 
War  Department,  are  involved. 

An  individual  may  be  arrested  upon  a  forged  warrant, 
or  capias  ad  satisfaciendum,  purporting  to  have  been  issued 
by  a  United  States  officer  or  court,  or  under  the  pretense 
of  a  warrant  for  his  extradition  to  Canada  —  or  as  an  alleged 
deserter,  when  he  has  never  been  a  soldier.  The  arrest 
may  be  made  at  Ogdensburgh  or  Plattsburgh,  and  no 
United  States  judge  having  jurisdiction  may  be  within 
four  hundred  miles  of  the  place  of  his  arrest,  whilst  a 
judge  of  the  Supreme  Court  of  the  State  is,  perhaps, 
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within  a  stone's  throw.  Must  his  counsel  go  to  Buffalo  or 
Cooperstowu  for  a  habeas  corpus,  or  can  he  have  one  from 
a  State  judge,  and  there  at  once  establish  the  forgery  or 
prove  the  fact  that  there  is  no  warrant  for  his  extradition, 
or  that  he  has  never  been  in  the  military  service? 

Let  us  suppose  that  before  the  repeal  of  the  Fugitive 
Slave  Act  a  free  negro  had  been  arrested  and  claimed  as 
a  slave,  and  was  being  carried  out  of  the  State  under  the 
alleged  right  of  a  master  to  arrest  his  slave  without  pro- 
cess, or  under  a  forged  certificate  purporting  to  be  signed 
by  a  United  States  judge  or  commissioner.  Would  a  State 
judge,  upon  a  return  setting  up  that  he  was  a  slave  and 
legally  held  as  such;  or  that  he  had  been  arrested  as  a 
slave  and  was  legally  held  under  such  a  certificate,  and 
the  laws  and  authority  of  the  United  States  declare  that 
the  return,  notwithstanding  its  allegations  were  traversed 
and  denied,  was  sufficient  to  oust  him  of  his  jurisdiction, 
on  habeas  corpus;  or  would  the  alleged  fugitive  be  permit- 
ted to  allege  the  forgery  in  his  traverse  to  the  return  in 
the  one  case,  or  the  fact  that  he  was  born  in  this  State  and 
was  free,  in  the  other,  and  then  prove  the  facts  on  the 
hearing,  and  thus  obtain  his  discharge? 

In  further  considering  the  question  under  discussion,  it 
may  be  well  to  inquire  still  further  into  the  practical  ope- 
ration of  the  principle  and  practice  contended  for  by  those 
who  deny  the  right  of  the  State  judge  or  court  to  inquire 
into  the  truth  and  the  legal  effect  of  the  allegations  made 
in  the  returns  of  a  military  officer. 

If  this  principle  and  this  practice  are  to  prevail  in  the 
State  courts,  they  must,  for  the  same  reasons,  be  adopted 
in  the  courts  of  the  United  States;  for  those  courts  are 
as  scrupulously  careful  not  to  intrude  upon  the  exclusive 
dominion  of  the  State  authorities  as  the  latter  can  pro- 
perly be  to  abstain  from  intruding  upon  the  dominion  and 
denying  the  authority  of  the  United  States.  (Hagan  v. 
Lucas,  10  Peters1  Rep.,  400;  Taylor  v.  Caryl,  20  Howard's 
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Rep.,  583;  Freeman  v.  How,  24  Howard,  451;  Norrisv. 
Newton,  5  McLean's  Rep.,  92.) 

If,  therefore,  a  mere  assertion,  without  proof,  of  a  right 
to  hold  a  prisoner  in  custody  under  the  authority  of  the 
United  States,  or  the  mere  naked  return  of  an  officer  or 
other  person  alleging  facts  from  which  such  authority  must 
be  legally  inferred,  ousts  a  State  court  of  all  jurisdiction 
to  inquire  into  the  truth  of  the  assertion,  and  to  discharge 
the  prisoner  if  no  such  authority  exists;,  then,  by  parity 
of  reasoning,  a  mere  assertion,  without  proof,  of  similar 
facts  in  regard  to  a  prisoner  claimed  to  be  in  custody 
under  the  authority  of  the  State,  would,  in  the  same  man- 
ner, oust  a  United  States  court  of  all  jurisdiction  to  inquire 
on  habeas  corpus  into  the  legality  of  the  imprisonment. 
Thus  all  the  facts  necessary  to  the  complete  denial  of  the 
privilege  of  the  writ  of  habeas  corpus,  and  the  perpetual 
incarceration  of  the  prisoner,  would  be  the  making  of  a 
false  return,  suited  to  the  occasion,  whenever  the  legality 
of  the  imprisonment  was  assailed  in  the  courts  of  the 
State  or  in  those  of  the  United  States.  The  prisoner  might 
apply  first  in  the  State  court,  then  in  the  United  States 
court,  then  in  the  State  court  again,  and  so  on  indefinitely; 
and  counsel  might  be  kept  flying,  like  a  shuttlecock, 
between  two  courts,  in  consequence  of  being  thus  beaten, 
alternately,  by  the  one  and  by  the  other. 

That  such  a  state  of  things  cannot  legally  exist,  and 
ought  not  to  have  the  deliberate  sanction  of  the  courts  of 
the  United  States,  or  of  the  States,  has  been,  it  is  believed, 
sufficiently  shown. 

The  authority  of  the  decisions  of  State  courts  and  judges 
in  support  of  their  jurisdiction  is  absolutely  irresistible 
and  overwhelming,  and  if  any  doubt  can  be  entertained 
of  the  correctness  of  the  proposition  that  the  opinions  of 
Chief  Justice  TANEY  and  of  Justices  NELSON  and  MCLEAN 
must  be  considered  as  affirming  that  the  fact  that  the 
prisoner  is  legally  held  under  the  authority  of  the  United 
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States  must  not  only  be  alleged  but  proved,  in  order  to 
oust  the  jurisdiction  of  a  State  court  or  judge  in  a  habeas 
corpus  case,  there  can  certainly  be  no  doubt  that  all  those 
judges  require,  not  merely  the  allegation  or  return  of  facts 
showing  such  authority,  but  also  their  actual  existence;  the 
actual  truth  of  the  return,  and  not  the  mere  formal  but 
false  assertion  of  a  state  of  facts  that  does  not  exist. 

Even  under  this  latter  construction  of  these  opinions, 
the  State  court  or  judge,  if  authorized  by  the  State  law 
to  entertain  proceedings  upon  habeas  corpus,  should  cer- 
tainly proceed  and  order  the  discharge  of  the  party,  unless 
the  facts  alleged  are  proved  or  admitted — leaving  the 
party  holding  the  prisoner  to  retain  or  discharge  him,  at 
his  peril,  upon  the  ground  that  he  is  actually  authorized 
to  hold  him  under  the  laws  of  the  United  States,  although 
not  able  to  prove  the  facts  in  the  proceeding  before  the 
State  court  or  judge.  No  other  course,  it  is  submitted, 
can  be  consistent  with  the  authority  or  the  dignity  of  the 
State,  the  duty  of  the  judge,  or  the  rights  of  the  citizen. 
It  is  the  right  of  the  citizen  to  be  discharged,  and  the 
duty  of  his  State  to  enforce  that  right,  unless  his  impris- 
onment be  lawful;  and  it  is  obviously  the  duty  of  a  judge, 
in  legal  proceedings  prosecuted  before  him,  to  act  upon 
legal  proof  alone,  and  not  upon  the  mere  assertion  of  a 
party.  Indeed,  the  Revised  Statutes  of  New  York,  and 
the  statutes  of  other  States,  expressly  require  the  dis- 
charge of  the  prisoner  "if  no  legal  cause  be  shown  for 
his  imprisonment  or  restraint"  (2  Rev.  Stat.,  p.  567,  sec. 
39);  and  they  clearly  require  the  State  court  or  judge  to 
exercise  plenary  jurisdiction  except  in  the  cases  specified 
in  sec.  40. 

Upon  the  most  careful  and  deliberate  consideration  of 
the  authorities  that  I  have  been  able  to  give,  I  am  of  the 
opinion  that  the  jurisdiction  of  State  courts  and  judges, 
in  cases  like  this,  and  in  cases  of  persons  detained  by 
United  States  officers  under  color  of  illegal  enlistments,  or 
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other  pretense  of  authority  derived  from  the  United  States, 
where  no  such  authority  exists,  is  well  and  properly  estab- 
lished by  an  irresistible  preponderance  of  authority;  and 
that  State  courts  and  judges  may  properly  say,  as  was  said 
by  the  Supreme  Court  of  New  Hampshire,  in  The  State 
v.  Dimmick  (12  N.  H.  Rep.,  197):  "If  the  laws  of  the 
United  States  justify  the  detention  of  the  applicant,  there 
is  nothing  illegal.  If  they  do  not,  it  is  not  a  case  arising 
under  the  laws  of  the  United  States,  although  it  may  be 
under  color  or  pretense  of  those  laws.  But  a  mere  pre- 
tense of  authority  under  the  laws  of  the  United  States  is 
no  better  than  any  other  pretense.  It  neither  confers  an 
exclusive  jurisdiction  on  the  courts  of  the  United  States, 
nor  ousts  the  ordinary  jurisdiction  of  the  courts  of  this 
State.  Nor  can  it  make  any  difference  that  the  illegal 
imprisonment,  if  there  be  one,  is  by  an  officer  of  the  Uni- 
ted States  army.  The  courts  of  the  United  States  have 
no  exclusive  jurisdiction  over  their  officers." 

It  was  further  urged  in  the  brief  before  referred  to,  that 
that  the  decision  of  Judge  LAMONT  was  a  bar  to  the  pro- 
ceeding in  this  court,  although  he-  had  no  jurisdiction; 
and  that  the  petitioner  having  been  produced  before  that 
officer  and  been  remanded,  was  estopped  from  taking  advan- 
tage of  the  want  of  jurisdiction  to  the  prejudice  of  the 
government;  but  the  conclusion  I  have  reached  upon  the 
question  of  jurisdiction  renders  it  unnecessary  that  I  should 
consider  whether,  under  the  well-known  rule  that  consent 
cannot  confer  jurisdiction,  there  is  anything  in  the  pro- 
ceedings before  Judge  LAMONT  which  should  give  to 
proceedings  without  jurisdiction  the  effect  which  is  given 
to  proceedings  where  the  jurisdiction  is  not  questioned; 
for  certainly  the  petitioner  cannot  be  estopped  by  such 
proceedings  when  the  officer  had  no  jurisdiction,  if  like 
proceedings  are  no  bar  when  had  in  a  court  of  competent 
jurisdiction. 

Whether  the  proceedings  before  Judge  LAMONT  (his 
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jurisdiction  being  established)  are  a  bar  to  the  writ  prose- 
cuted here,  will  now  be  considered. 

That  there  have  been  several  decisions  in  courts  of  dif- 
ferent States  declaring  that  a  prior  decision  under  a  pre- 
vious writ  of  habeas  corpus  is  conclusive,  while  the  ques- 
rion  remains  the  same,  is  well  known;  but  some,  if  not 
:uost  of  them,  have  proceeded  upon  the  ground  that  by 
the  laws  of  the  State  the  first  decision  could  have  been 
reviewed  by  writ  of  error.  No  such  review  of  the  deci- 
sion of  a  judge  of  this  court  or  of  any  court  or  judge  of 
the  United  States  is  allowed  under  the  laws  of  Congress, 
in  a  case  like  that  before  Judge  LAMONT,  and  a  prior  deci- 
sion by  a  Circuit  Court  of  the  United  States  in  such  a  case 
is  no  bar  to  a  second  hearing  upon  the  merits  before  a 
single  judge  of  the  same  court  or  other  proper  officer. 
(In  re.  Shine,  3  Blatchford's  Circuit  Court  Hep.,  1.)  If  a 
decision  of  the  Circuit  Court  would  be  no  bar,  it  would 
seem  that  the  decision  of  Judge  LAMONT  should  have  no 
greater  effect,  even  though  by  the  law  of  the  State  a  writ 
of  error  might  have  been  prosecuted  upon  his  decision. 

The  case  of  Kaine  (ubi  supra)  could  not  have  had  a 
more  thorough  examination  or  a  more  deliberate  consider- 
ation. It  had  been  before  the  Circuit  Court  and  Supreme 
Court  of  the  United  States  before  the  final  decision  by 
Mr.  Justice  NELSON;  and  no  better  guide  than  the  decision 
of  that  learned  jurist,  made  under  such  circumstances, 
need  be  desired.  As  the  case  is  decisive  of  the  question, 
and  as  Judge  NELSON  in  his  opinion  discusses  the  case  of 
Mercein  v.  The  People,  which  was  relied  on  here  by  the 
respondent's  counsel,  I  extract  from  the  opinion  so  much 
as  relates  to  this  question: 

"The  learned  counsel  appearing  on  behalf  of  the  British 
authorities  has  objected  that  the  decision  of  Judge  BETTS, 
sitting  in  the  Circuit  Court,  upon  the  return  to  the  writ 
of  habeas  corpus  before  that  court,  it  being  a  court  of 
competent  jurisdiction  to  hear  and  determine  the  question 
PAR.— VOL.  VI.  21 
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whether  the  commitment  under  the  commissioner's  order 
or  warrant  was  legal  or  not,  is  conclusive,  and  a  bar  to 
any  subsequent  inquiry  into  the  same  matters  by  virtue 
of  this  writ.  I  do  not  so  understand  the  law.  The 
learned  counsel  has  referred  to  Mercein  v.  The  People 
(25  Wend.,  64)  as  an  authority.  The  question  in  that 
case  arose  under  the  statute  of  the  State  of  New  York 
regulating  the  proceedings  upon  the  writ  of  habeas  cor- 
pus, and,  if  the  decision  there  is  as  supposed,  it  would 
not  be  an  authority  to  govern  this  case.  The  question 
there,  however,  which  arose  upon  the  proceedings  of  a 
father  to  obtain  the  possession  of  an  infant  child  from 
the  custody  and  care  of  the  mother,  who  had  separated 
from  her  husband,  is  not  analagous.  But  the  conclusive 
answer  to  this  objection  is,  that  the  proceedings  upon 
this  writ  in  the  Federal  courts  are  not  governed  by  the 
laws  and  regulations  of  the  States  on  the  subject,  but  by 
the  common  law  of  England,  as  it  stood  at  the  adoption  of 
the  Constitution,  subject  to  such  alterations  as  Congress 
may  see  fit  to  prescribe  (Ex  parte  Watkins,  3  Peters, 
193;  ex  parte  Randolph,  2  Brock  O.  C.  R.,  447);  that 
according  to  that  system  of  laws,  so  guarded  is  it  in  favor 
of  the  liberty  of  the  subject,  the  decision  of  one  court  or 
magistrate  upon  the  return  to  the  writ,  refusing  to  dis- 
charge the  prisoner,  is  no  bar  to  the  issuing  of  a  second  or 
third  or  more  writs,  by  any  other  court  or  magistrate  having 
jurisdiction  of  the  case;  and  that  such  court  or  magistrate 
may  remand  or  discharge  the  prisoner,  in  the  exercise  of 
an  independent  judgment  upon  the  same  matters.  (Ex 
parte  Partington,  13  Mees  and  W.,  679;  Canadian  Prison- 
er's case,  5  id.,  32,  47;  The  King  v.  jSuddis,  1  East,  306, 
314;  Burdev.  Abbott,  14  id.,  91;  Leonard  Watson's  case, 
9  Ad.  and  Ell.,  731.)  In  one  of  the  cases  referred  to  the 
prisoner  had  obtained  this  writ  from  two  of  the  highest 
common  law  courts  of  England,  and  also  from  the  Chief 
Justice  of  the  King's  Bench  at  Chambers,  in  succession, 
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and  their  judgments  had  been  given  upon  the  cause  of  his 
imprisonment;  and  the  learned  judge,  in  delivering  his 
opinion  on  the  last  application,  alluding  to  the  decisions 
on  the  former  writs  refusing  to  discharge,  observed  that 
this  was  no  objection  to  the  hearing  on  that  occasion,  as  a 
subject  in  confinement  had  a  right  to  call  upon  every  court 
or  magistrate  in  the  kingdom,  having  jurisdiction  of  the 
matter,  to  inquire  into  the  cause  of  his  being  restrained, 
of  his  liberty.  The  decision,  therefore,  of  the  Circuit 
Court,  upon  a  previous  writ  of  habeas  corpus  obtained  on 
behalf  of  the  prisoner,  refusing  to  discharge  him,  will  not 
relieve  me  from  inquiring  into  the  legality  of  the  impris- 
onment under  the  order  of  the  commissioner,  upon  the 
present  application." 

In  addition  to  this  decision  of  Mr.  Justice  NELSON,  I 
may  cite  the  cases  of  The  State  v.  Brearly  (2  Southard's 
Rep.,  555);  Com.  v.  Fox  (7  Barr's  Penn.  Rep.,  336); 
Maria  v.  Kirby  (12  B.  Monroe,  550),  and  ex  parte  Alexan- 
der (2  Amer.  Law  Reg.,  44);  and  I  am  inclined  to  think 
that  even  in  States  where  a  prior  adjudication  under  a 
writ  of  habeas  corpus  is  held  to  be  a  bar  to  a  subsequent 
proceeding,  the  decision  of  the  court  of  another  State,  or 
of  a  court  acting  under  a  different  legislative  jurisdiction, 
would  not  be  considered  a  bar  to  such  proceeding.  (The 
State  v.  Brearly,  ubi  supra.')  But  Kaine's  case  alone  is  suf- 
ficient to  show  that  the  prior  adjudication  of  Judge 
LAMONT  cannot  be  considered  a  legal  bar  to  proceedings 
in  this  court. 

But  it  is  insisted  that  when  the  return  to  a  writ  of  habeas 
corpus  alleges  that  the  prisoner  is  held  to  answer  for  the 
crime  of  desertion,  of  which  the  military  courts  of  the 
United  States  have  exclusive  jurisdiction,  courts  of  civil 
jurisdiction  cannot  inquire  into  the  fact  of  his  enlistment, 
but  must  remand  him  for  trial  by  the  court  which  has 
jurisdiction  of  the  offense  charged.  This  makes  it  neces- 
sary to  inquire  what  foundation  there  is  for  the  claim  thus 
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made;  and,  also,  what  is  the  main  question  now  before  this 
court  for  determination. 

After  what  I  have  said,  and  the  citation  of  cases  I  have 
made,  I  shall  not  stop  to  inquire  whether  a  return  that  the 
prisoner  is  held  as  a  soldier  and  deserter,  without  any  proof 
of  the  fact  of  his  being  actually  held  as  such  deserter, 
requires  the  petitioner  to  be  remanded.  It  is  the  proof  of 
the  fact,  not  of  desertion,  but  of  the  actual  holding  for  trial 
on  that  charge,  and  that  the  party  is  subject  to  the  jurisdic- 
tion of  the  military  tribunal,  which  requires  the  civil  court 
to  remand  the  prisoner.  In  the  case  of  Com.  v.  Fox  (7 
Barrjs  Penn.  Rep.,  336),  cited  by  the  counsel  in  support 
of  his  position,  the  petitioner  was  discharged  by  the 
Supreme  Court  of  Pennsylvania,  by  reason  of  the  invalid- 
ity of  his  enlistment,  although  it  appears  from  the  report 
of  the  case  that  he  had  enlisted  and  deserted  and  then  sur- 
rendered himself,  and  had  also  been  brought  before  the 
Court  of  Common  Pleas  under  a  previous  writ  of  habeas 
corpus,  and  had  been  remanded.  In  Com.  v.  Gushing  (11 
Mass.  Rep.,  67),  a  prisoner  who  had  enlisted,  had  deserted 
and  had  then  been  brought  before  a  general  court  martial 
and  there  admitted  his  guilt,  and  who  was  then  actually  in 
custody  under  the  proceedings  or  sentence  of  the  military 
court,  was  discharged  by  the  Supreme  Court  of  Massachu- 
setts on  the  ground  that,  being  a  minor,  his  enlistment 
was  void.  And,  unless  my  memory  is  at  fault,  I  have  seen 
the  report  of  another  case,  in  which  the  same  court  dis- 
charged a  minor  on  like  grounds,  although  he  was  then 
undergoing  the  sentence  of  a  court  martial  upon  his  con- 
viction of  the  military  offense  of  mutiny  committed  while 
he  was  actually  in  service. 

I  have  not,  however,  heretofore  followed  these  decisions, 
and  have,  in  repeated  instances,  refused  to  grant  a  writ  of 
habeas  corpus  when  it  appeared  by  the  petition  that  the 
minor,  although  his  enlistment  was  not  binding,  had  in  fact 
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been  in  the  military  service,  had  actually  left  such  service, 
and  was  held  for  trial  as  a  deserter. 

In  such  cases  I  felt  justified  in  following  the  doctrines 
of  the  case  of  Witter  v.  Grace  (12  Johnson's  Rep.,  68), 
and  Com.  v.  Gamble  (11  Sergt.  <&  Rawle,  93),  although  the 
last  named  case  was  not  followed  by  the  court  in  Com.  v. 
Fox  (7  Barr,  336);  and  for  the  reasons  that,  under  the  fifth 
article  of  the  amendments  to  the  Constitution  of  the 
United  States,  such  a  case  may  be  properly  held  to  be  one 
"  arising  in  the  land  or  naval  forces"  of  the  United  States, 
and  the  party  be  considered  as  within  the  jurisdiction  of 
the  military  tribunals  in  consequence  of  his  actually  being 
in  the  army,  although  under  a  void  or  voidable  enlistment. 
As  was  said  by  Chief  Justice  GIBSON,  in  Com.  v.  Gamble, 
there  would  be  an  end  of  all  safety  if  a  minor  could  insinu- 
ate himself  into  an  army,  and,  after  having  perhaps  jeopar- 
dized its  very  existence  by  betraying  its  secrets  to  the 
enemy,  escape  military  punishment  by  claiming  the  privi- 
lege of  infancy." 

But  this  case  is  not  one  in  which  the  doctrines  of  Com. 
r.  Gamble  and  Witter  v.  Grace,  will  aid  the  respondent. 
If  the  proof  shows  that  the  petitioner  was  ever  in  the 
military  service,  it  establishes  just  as  satisfactorily  that  he 
was  legally  enlisted — the  case  in  regard  to  the  question  of 
his  actual  enlistment  or  entry  into  the  military  service,  or 
his  ever  having  been  within  the  jurisdiction  of  the  mili- 
tary authorities,  depending  entirely  upon  the  credit  to  be 
given  to  the  witness  Riley.  But  the  question  of  credi- 
bility will  not  be  considered  until  after  some  other  questions 
have  been  disposed  of,  one  of  which  may  properly  be  con- 
sidered in  connection  with  the  point  now  under  consider- 
ation. 

It  was  insisted,  upon  the  final  argument,  by  the  learned 
attorney  of  the  United  States,  that  it  had  been  shown  that 
proceedings  were  pending  before  a  competent  military 
court,  having  jurisdiction  of  the  offense  of  desertion,  and 
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in  which  the  matters  here  in  issue  might  be  tried;  and  that 
this  court  should,  therefore,  remand  the  prisoner  and 
allow  the  question  of  jurisdiction  to  be  tried  and  deter- 
mined by  the  military  court.  As  this  point  involves  a 
question  of  fact  as  well  as  of  law,  I  will  first  refer  to  the 
evidence  bearing  upon  the  proposition. 

That  the  petitioner  was  arrested  on  or  about  the  17th 
of  February  last,  under  an  allegation  that  he  was  a  deserter, 
was  not  denied.  A  formal  charge,  alleging  his  desertion, 
and  bearing  date  February  20,  1867,  was  produced  at  the 
hearing;  but  there  was  no  proof  of  its  existence  prior  to 
the  8th  of  May,  when  it  was  first  seen  by  the  lieutenant 
having  the  general  charge  of  the  law  business  at  head- 
quarters of  general  recruiting  service,  where  said  charges 
and  specifications  bear  date;  and  it  appears  that  on  that 
day  they  were  forwarded  by  General  Butterfield,  in  com- 
mand at  such  headquarters,  to  the  commanding  general  of 
the  department  of  the  east,  with  a  request  that  they  should 
be  returned  if  the  order  for  the  trial  of  the  party  was 
granted.  It  also  appears  by  the  indorsement  thereon, 
dated  "Dep't  of  East,  May  11,  1867,"  that  private  Sloan 
was  directed  to  be  tried  by  the  general  court-martial  then 
in  session  in  New  York  city,  "  provided  that  the  witnesses 
required  are  or  will  be  in  this  department." 

There  was  no  proof  of  the  order  under  which  such 
court-martial  was  organized,  or  that  it  was  ordered  before 
the  month  of  May;  and  there  is  little  difficulty  in  reaching 
the  conclusion  that  this  general  court-martial  would  have 
had  no  jurisdiction  of  the  person  of  the  petitioner,  or  autho- 
rity to  try  him  upon  the  charge  referred  to,  prior  to  the 
llth  May,  1867,  when  the  order  of  the  general  commanding 
the  department  of  the  east  was  made,  even  if  he  had  been 
a  regularly  enlisted  soldier  of  the  army;  or,  in  other 
words,  until  nearly  two  months  after  this  court  took  juris- 
diction. But  I  do  not  regard  this  as  material,  for  the 
reason  that  the  question  is  not  one  of  courtesy,  or  of  pri- 
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ority  of  jurisdiction,  but  whether  the  military  tribunal  has 
or  can  have  any  jurisdiction  over  the,  person  of  the  peti- 
tioner. 

That  this  court  has  no  jurisdiction  of  the  military  offense 
of  desertion,  is  a  proposition  which  cannot  be  disputed, 
and  it  is  equally  clear  that  a  general  court-martial  has  no 
jurisdiction  to  try  a  citizen  who  has  never  belonged  to  or 
been  connected  with  the  military  service,  for  desertion  or 
any  other  offense.  (Arts.  5  and  6,  Amdts.  Const.  U.  S.; 
Wise,  v.  Withers,  3  Cranch's  Rep.,  331;  Smith  v.  Shaw,  12 
John.  Rep.,  257;  Isham  Henderson's  Case  b.efore  Judge 
Bollard,  U.  S.  Dist.  Judge  in  the  Kentucky  District  in 
1866;  and  see  Duffield  v.  Smith,  3  Sergt.  and  Rawle,  590; 
Wilson  v.  Mackenzie,  7  HilVs  Rep.,  95;  Grant  v.  Gould, 
2  Henry  Blackstone's  Rep.,  69;  Brooks  v.  Adams,  11  Pick- 
ering's Rep.,  442;  Warden  v.  Bailey,  4  Taunton's  Rep., 
67;  Com.  v.  Blodgett,  12  Metcalf  s  Rep.,  56.) 

The  question  of  the  guilt  or  innocence  of  the  petitioner 
is  not  therefore  to  be  considered  here,  and  the  case  must 
turn  upon  the  question  whether  he  was  a  soldier  in  the 
army  (for  there  is  no  pretense  that  he  was  otherwise  in 
or  connected  with  it),  and  was  therefore  subject  to  the 
jurisdiction  or  control  of  the  military  authorities.  If 
this  question  can  be  answered  in  the  affirmative,  he  must 
be  remanded,  even  if  he  be  ready  to  produce  the  most 
conclusive  proof  of  his  innocence  of  the  crime  of  desertion; 
if  it  must  be  answered  in  the  negative,  it  is  my  imperative 
duty  to  discharge  him. 

The  evidence  bearing  upon  this  question  of  fact  has  been 
deliberately  considered,  and  I  cannot  doubt  that  it  is  my 
duty  to  discharge  the  prisoner,  believing,  as  I  do,  that  the 
testimony  of  Eiley  in  regard  to  the  petitioner's  enlistment 
in  and  connection  with  the  army  is  entirely  false. 

The  evidence  first  offered  upon  the  main  question  in  this 
case — that  of  the  petitioner's  alleged  enlistment  in  the 
army — was  the  affidavit  of  Riley  before  alluded  to.  This 
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evidence  was  objected  to,  but  received,  subject  to  the  objec- 
tion. The  affidavit  was  entirely  extra-judicial,  and  no 
indictment  for  perjury  could  be  sustained  upon  it;  and, 
therefore,  it  is  of  itself  inadmissible  as  evidence  against 
the  petitioner.  But  Riley  was  subsequently  placed  upon 
the  stand,  and  referred  to  the  affidavit  as  made  by  him, 
and  it  will  therefore  be  referred  to  in  the  consideration  of 
his  testimony. 

A  descriptive  list  was  also  offered  in  evidence,  and 
objected  to  by  the  petitioner's  counsel;  and,  though 
greatly  doubting  its  admissibility  as  evidence,  it  was 
received  and  will  be  considered.  This  list  contains  the 
name  of  William  Sloan,  stating  his  enlistment  at  Detroit, 
Michigan,  March  28,  1865,  by  Capt.  Hart;  and  describing 
the  recruit  as  twenty-five  years  of  age,  five  feet  five  inches 
high,  with  blue  eyes,  brown  hair,  and  fair  complexion.  It 
also  states  Sloan's  desertion  at  Jeffersonville,  Indiana 
April  20,  1865. 

Certified  copies  of  the  enlistment  papers  of  a  recruit, 
in  the  name  of  William  Sloan,  were  also  produced,  in 
which  enlistment  papers  the  same  description  of  the  recruit 
was  given.  The  contract  of  enlistment  was  signed  with  a 
mark,  and  it  was  followed  by  the  usual  certificate  of  Capt. 
Hart,  as  enlisting  officer,  that  he  had  inspected  the  recruit, 
and  to  his  description  as  above  stated;  and  by  the  usual 
certificate  of  J.  Saunders,  as  acting  assistant  surgeon, 
stating  his  official  examination  of  the  recruit. 

Riley  was  then  called  and  sworn  as  a  witness,  and  stated 
in  substance,  among  other  things,  that  on  the  28th  March, 
1865,  he  was  in  Detroit,  in  the  employ  of  Goodrich,  a 
recruiting  broker,  and  saw  the  petitioner,  Reynolds,  in 
Goodrich's  office  on  that  day,  and  that  he  (Reynolds)  was 
enlisting  in  the  regular  army;  that  he  saw  him  give  the 
name  of  the  place  he  hailed  from  as  some  place  in  Canada; 
that  he  had  known  Reynolds  before,  in  Niagara  county, 
where  he  then  lived,  close  by  where  he  (Riley)  lived;  that 
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he  could  not  say  that  he  saw  him  sign  any  paper  there  or 
whether  he  did  or  not;  that  he  forgot  the  name  of  the 
examining  surgeon;  that  he  saw  Reynolds  receive  money 
at  that  time,  and  that  he  got  $375  or  $400,  and  asked  him 
to  take  charge  of  it  and  give  it  to  his  wife,  and  that  he  did 
so;  that  Reynolds  gave  him,  he  thought,  $365;  and  that 
he  gave  Reynolds'  wife  $335;  that  he  next  saw  Reynolds 
three  or  four  days  after  the  28th  of  March,  in  the  Fort  at 
Detroit,  or  about  two  miles  out  of  the  city;  that  Reynolds 
was  then  doing  nothing,  but  was  dressed  in  soldier's  clothes, 
and  he  thought  in  infantry  uniform;  that  John  McCarthy 
and  Henry  Gardiner  went  to  the  fort  with  him  at  that  time 
and  attempted  to  go  in,  but  were  objected  to;  that  they 
got  in  a  rod  or  two  and  were  turned  out;  that  this  was 
the  first  and  only  time  he  saw  Reynolds  at  the  fort,  and 
and  that  he  could  not  say  that  the  other  two  persons  saw 
him;  that  he  next  saw  Reynolds  about  twenty  or  forty  days 
after,  at  Lockport,  and  in  citizen's  clothes;  that  Reynolds 
enlisted  under  the  name  of  William  Sloan,  and  that  he 
heard  him  say,  when  they  asked  him  what  his  name  was, 
that  it  was  William  Sloan;  that  he  made  an  aifidavit  in 
this  matter,  and  that  the  signature  to  the  affidavit  shown 
him  is  his. 

On  his  cross-examination  he  testifies  that  he  had  been 
at  Detroit  some  days  before  the  28th  March,  and  that  he 
remained  there  two  or  three  days  after  that  time.  On 
being  asked  if  he  recollected  any  one  who  went  with  him 
to  Detroit  at  that  time,  he  declined  to  answer,  and,  after 
being  cautioned  by  me  and  his  rights  explained  to  him,  he 
further  testified  that  he  could  not  answer  the  question 
without  criminating  himself  in  respect  to  a  criminal  offense 
committed  before  he  was  called  upon  the  stand;  that  at  and 
during  the  time  he  was  at  Detroit  as  aforesaid,  there  wore 
there  from  Lockport,  Henry  Gardiner,  John  McCarthy, 
John  Crane,  John  Donnelly,  Patrick  Collins  and  Thor.i.-is 
Mason;  that  he  <'ou]*l  not  'rive  ;>ny  M)"iv>  jinnies  if  !»<•  <;:•! 
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recollect  them;  that  he  declined  to  give  any  other  because 
it  would,  in  his  opinion,  criminate  himself;  that  he  s;iw 
Reynolds  on  the  sidewalk  before  he  went  to  Goodrich's 
office,  and  went  to  the  office  with  him;  that  it  was  sometime 
hi  (he  forenoon;  that  Goodrich  asked  Reynolds  if  he  wanted 
to  enlist,  and  then  said  he  would  draw  up  his  enlistment 
papers;  that  he  had  forgotten  all  about  the  bargain  for  the 
money;  that  Goodrich  told  his  partner  to  go  into  the  room 
and  draw  up  the  papers,  and  they  went  for  the  doctor,  who 
came  and  stayed  about  ten  minutes;  that  Goodrich  told 
him  the  doctor  did  not  want  to  take  the  man;  that  he  (the 
witness)  did  not  go  into  the  private  room;  that  he  heard 
it  said,  in  Reynolds'  presence,  that  he  wouldn't  pass;  that 
Goodrich  said  so,  but  said,  wait  a  little  and  he  would  see 
if  he  couldn't  get  him  through;  that  they  said  they  objected 
to  him  on  account  of  his  eyes;  that  Goodrich  went  into 
the  private  room  again  and  came  out  and  said  if  Reynolds 
would  throw  off  $20  he  could  get  him  to  pass;  that  Rey- 
nolds said  he  would,  and  went  into  the  private  room;  that 
Goodrich  came  out  and  said  he  had  passed,  and  they  then 
finished  drawing  up  the  papers;  that  after  the  papers  were 
drawn  up  Reynolds  went  away  and  he  (Riley)  staid  in  the 
office;  that  he  next  saw  Reynolds  at  the  fort  as  before 
stated;  that  the  fort  was  a  stone  and  brick  and  earthen 
works  fort;  that  on  that  occasion  he  saw  Reynolds  sitting 
down  three  or  four  rods  from  him  and  with  his  face  towards 
him,  and  that  he  did  not  think  Gardiner  and  McCarthy  went 
as  far  into  the  fort  as  he  did.  On  being  asked  how  many 
men  he  took  to  Detroit  to  be  put  in  under  false  names,  he 
objected  to  the  question,  and  said  he  could  not  answer  it 
without  criminating  himself.  On  being  asked  if  he  enlisted 
in  the  army,  he  objected  to  it,  and  said  he  could  not  answer 
it  without  criminating  himself.  On  being  asked  if  he 
enlisted  under  a  false  name,  he  objected  to  that  question. 
He  also  testified  that  he  thought  Goodrich  was  then  in 
Detroit;  that  he  (Riley)  and  his  brother  were  indicted  for 
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stabbing  Reynolds;  that  Reynolds  was  a  witness  on  the 
trial  of  the  indictment  against  his  brother,  and  that  he 
made  the  affidavit  against  Reynolds  about  seven  days  after 
the  trial;  that  he  had  been  indicted  for  stealing  sheep 
and  for  stealing  steers;  that  he  was  drafted  and  relieved 
from  the  draft,  and  that  he  had  been  convicted  of  stealing 
property  to  the  value  of  more  than  $25.  Other  questions 
were  put  to  him  which  he  declined  to  answer,  because  to 
do  so  would  criminate  him;  and  he  denied  having:  made 

'  C 

sundry  statements  in  regard  to  the  reasons  why  he  made 
the. affidavit  against  Reynolds;  sundry  declarations  which 
tended  to  show  malicious  and  revengeful  feelings  against 
Reynolds;  and  a  statement  that  he  must  have  been  in  one 
of  his  crazy  fits  when  he  made  the  affidavit — which  were 
subsequently  fully  proved  by  other  witnesses. 

Henry  Gardner,  the  person  that  Riley  alleged  went  into 
the  fort  at  Detroit,  at  the  time  he  said  he  saw  Reynolds 
there,  was  then  called,  and  testified  that  he  knew  Reynolds 
by  sight,  and  went  to  the  fort  with  Riley;  but  nothing 
happened  there  that  he  saw;  and  that  he  did  not  then  know 
Reynolds. 

Neither  Capt.  Hart,  Surgeon  Saunders,  Goodrich,  the 
recruiting  agent,  or  his  partner,  nor  any  other  person,  was 
called  to  identify  the  petitioner,  or  to  show  that  he  had 
ever  enlisted,  or  had  ever  been  in  the  military  service  as 
charged;  and  the  respondent  rested,  reserving  the  right  to 
call  Capt.  Hart,  if  he  arrived  before  the  testimony  was 
closed,  and  also  reserving  the  right  to  call  Patrick  O. 
Melay,  a  convict  in  the  penitentiary  at  Buffalo,  for  whom  a 
writ  of  habeas  corpus  ad  testificandum  had  been  issued,  on 
the  application  of  the  attorney  of  the  United  States. 

The  petitioner  then  called  Dr.  Kittinger,  who  testified 
that  he  had  been  for  three  and  a  half  years  a  surgeon  in 
the  army,  and  in  the  habit  of  examining  recruits;  that  he 
had  measured  the  petitioner,  and  that  his  height  was  five 
feet  seven  inches,  as  they  measured  recruits  for  the  army; 
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that  he  had  known  Reynolds  for  ten  years,  and  that  his 
hair  had  always  been  black  since  he  knew  him,  as  it  then 
was.  This  witness,  and  several  other  respectable  wit- 
nesses, testified  that  the  reputation  of  Riley  was  bad;  and 
most  of  them  added  that  they  would  not  believe  him 
under  oath;  while  the  character  of  Reynolds  was  proved 
to  be  good  —  one  witness  only  saying  that  he  heard  him 
and  others  named  in  general  terms  as  bounty  jumpers,  and 
the  others  declaring  it  good  without  exception. 

It  was  also  proved  by  one  witness,  who  fixed  the  date 
by  his  entry  in  his  account  book,  that  Reynolds  was  at  his 
shop  in  Lockport,  and  then  paid  him  for  a  pair  of  boots 
on  the  28th  of  March,  1865.  Another  witness  proved 
that  Reynolds  and  his  wife  were  together  at  his  store,  and 
bought  a  stove  of  him  about  the  last  of  March,  and  he 
then  stated  other  facts  and  circumstances,  and  entries 
appearing  upon  his  books,  showing  that  it  was  almost  cer- 
tain that  it  was  on  the  27th  of  March;  and  that  on  the 
same  27th  of  March  he  sold  a  stove  to  Peter  Finnigan  or 
his  wife,  and  charged  it  on  his  book  as  then  exhibited  in 
court.  It  was  also  proved  by  Mrs.  Finnegan  that  she 
bought  a  stove  as  stated,  and  that  she  on  that  day  saw 
Reynolds  and  his  wife  at  the  store  where  the  stove  was 
bought;  that  she  talked  with  Mrs.  Reynolds  then,  and  that 
Reynolds  and  his  wife  were  there  buying  a  stove.  It  was 
also  proved  by  the  brother-in-law  of  Reynolds  that  he  was 
present  when  the  old  stove  of  Reynolds  was  broken,  and 
knew  of  the  purchase  of  the  new  stove  by  Reynolds  and 
wife;  that  he  furnished  a  part  of  the  price,  and  went  with 
them  to  one  store  to  make  the  purchase,  but  left  them 
before  they  went  to  the  store  where  it  was  purchased;  that 
he  saw  the  new  stove  at  Reynolds'  house  the  next  day, 
and  then  saw  and  talked  with  Reynolds;  that  he  knew  this 
was  the  last  of  March,  and  thought  it  was  some  eight  or 
ten  days  nfior  St.  Patrick's  day,  which  was  the  17th.  This 
;  nnd  his  fii'luT  also  testified  that  during  the  months 
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of  March  and  April  they  were  frequently  at  Reynolds' 
house,  and  saw  him  at  church  on  Sunday,  and  did  not 
know  of  his  being  absent  from  home.  It  was  proved  by 
another  witness  that  Reynolds  bought  feed  of  him  on  the 
17th  or  18th  of  April,  1865,  at  Lockport.  The  witness 
who  had  been  brought  from  Buffalo  by  habeas  corpus  was 
not  called  by  the  respondent,  and  no  other  witness  was 
called  who  in  any  manner  sustained  or  corroborated  the 
testimony  of  Riley,  or  declared  that  his  general  character 
was  good. 

In  his  affidavit  before  referred  to,  Riley  had  sworn  that 
he  "knew  Reynolds  enlisted  in  the  regular  army  of  the 
United  States  for  the  term  of  five  years,  and  that  on  the 
same  or  the  next  day  after  he  enlisted,  he  saw  him  with  the 
United  States  uniform  on,  and  in  charge  of  Sergeant 
Baldwin,  who  claimed  to  be  recruiting  for  the  regular 
army."  His  testimony  here  shows  no  personal  knowledge 
of  such  enlistment,  but  tends  to  prove  it  by  circumstances 
rather  than  by  any  statement  of  his  enlistment  in  the  pre- 
sence or  within  the  personal  knowledge  of  Riley;  and  his 
testimony  here  in  respect  to  his  subsequently  seeing  Rey- 
nolds in  uniform  is  not  only  silent  in  respect  to  his  being 
in  charge  of  Sergeant  Baldwin,  but  is  inconsistent  with  the 
idea  of  his  being  in  Baldwin's  personal  charge.  In  his 
affidavit  he  says  he  saw  Reynolds  in  the  fort  the  same  day  or 
the  next  day  after  he  enlisted,  and  here  he  says  it  was  three 
or  four  days  after;  but  this  last  discrepancy  would  be  of 
no  importance  if  there  were  not  other  strong  grounds  for 
discrediting  his  testimony. 

It  is  perhaps  impossible,  now,  to  say  what  my  conclu- 
sions would  have  been  if  the  case  stood  upon  this  evidence 
alone,  and  the  evidence  afforded  by  the  inspection  of  the 
petitioner  in  respect  to  his  age,  (and  from  which  I  should 
say  he  was  at  least  35  years  of  age,)  but  I  am  strongly 
inclined  to  the  opinion  that  I  should  have  held,  upon  this 
evidence  alone,  that  the  petitioner  ought  to  be  discharged. 
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But  the  petitioner  himself  was  sworn  as  a  witness,  and 
directly  and  positively  contradicted  Riley  in  respect  to 
everything  which  related  to  his  alleged  enlistment,  or 
being  in  uniform,  or  in  the  military  service;  and  I  have 
no  doubt  that  he  testified  to  the  truth.  He  also  testified 
that  he  was  thirty-eight  years  of  age  last  October. 

The  competency  of  this  witness  was  objected  to,  but  it 
was  insisted  that  he  was  competent  under  the  provisions 
of  section  399  of  the  New  York  Code,  as  amended  prior 
to  and  in  1867.  To  this  it  was  replied  that  these  pro- 
visions that  "  a  party  to  an  action  or  special  proceeding  in 
any  and  all  coujts,  and  before  any  and  all  officers  and  per- 
sons acting  judicially,  may  be  examined  as  a  witness  on 
his  own  behalf,"  were  not  applicable  to  a  proceeding  on 
habeas  corpus,  by  reason  of  the  restrictions  imposed  by 
the  471st  section  of  the  Code  as  originally  adopted.  There 
may  be,  possibly,  some  doubt  of  the  competency  of  the 
party  under  these  provisions,  but  I  think  there  can  be  no 
doubt  of  the  actual  legislative  intention  to  extend  the  pro- 
vision allowing  parties  to  be  witnesses  to  proceedings  on 
habeas  corpus,  except  in  criminal  cases;  the  only  doubt,  if 
any,  being  whether  they  have  given  legal  expression  to 
that  intention.  The  only  direct  decision  of  a  State  court 
or  judge  upon  this  question,  which  has  fallen  under  my 
observation,  is  that  of  Judge  LAMONT,  made  when  this 
petitioner  was  before  him  on  habeas  corpus.  Judge  LAMONT 
(as  appears  by  the  proceedings  put  in  evidence  here)  then 
declared  in  his  decision  that  "  Reynolds  himself  is  a  com- 
petent witness;"  and  he  based  his  decision  against  grant- 
ing a  discharge  mainly  on  the  ground  that  Reynolds  had 
not  offered  himself  as  a  witness,  and  thus  disproved  by 
the  best  evidence  in  his  power  what  had  been  alleged  and 
sworn  to  against  him.  This  opinion  of  Judge  LAMONT  in 
favor  of  the  competency  of  the  party  in  this  case,  is,  I 
think,  sustained  by  the  reasoning  of  Judge  HUNT  in  deliv- 
ering the  opinion  of  the  Court  of  Appeals  in  Williams  v. 
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The  People  (33  N.  Y.  Rep.,  688);  and  it  will,  I  presume, 
be  followed  in  the  courts  of  the  State. 

It  was  objected  that  this  was  in  the  nature  of  a  criminal 
proceeding,  and  that  the  party  for  that  reason  was  not 
competent;  but  this  court  can  entertain  no  question  of  the 
guilt  or  innocence  of  the  prisoner,  and  this  is  not  a  crimi- 
nal proceeding  any  more  than  a  suit  brought  against  the 
respondent  for  the  wrongful  arrest  and  illegal  imprison- 
ment of  the  petitioner  would  be  a  criminal  prosecution. 
The  rule  of  evidence  here  should  be  the  same  as  it  would 
be  in  such  a  prosecution. 

But  aside  from  the  provisions  of  the  New  York  Code  the 
petitioner  was  a  competent  witness  in  this  case.  By  an 
act  of  Congress  "making  appropriations  for  sundry  civil 
expenses  of  the  government,"  and  for  other  purposes, 
approved  July  2,  1864  (13  U.  8.  Slat,  at  Large,  pp.  344- 
351),  it  is  "provided  that  in  the  courts  of  the  United 
States  there  shall  be  no  exclusion  of  any  witness  on  account 
of  color,  nor,  in  civil  actions,  because  he  is  a  party  to  or 
interested  in  the  issue  to  be  tried."  This  is  a  civil  action. 
(See  Holmes  v.  Jennison,  14  Peters,  563,  pr.  Taney,  C.  J., 
concurred  in  by  JJ.  Story,  McLean  and  Wayne;  and  597, 
by  Caton,  J.)  It  is  the  legal  demand  of  the  petitioner's 
right  in  the  form  prescribed  by  law,  and  no  question  of 
guilt  or  innocence  can  be  entertained  during  its  progress. 
The  party  is  therefore  a  competent  witness  under  the  act 
of  Congress. 

If  this  is  so,  there  cannot  be  the  slightest  possible 
doubt  that  the  petitioner  should  be  discharged,  for  the 
conclusion  that  the  testimony  of  Riley  was  false  is  irre- 
sistible. 

It  is  but  just  to  myself  to  say,  in  conclusion,  that  I  have 
not  had  access  to  some  of  the  cases  referred  to  in  this 
opinion,  and  have  been  compelled  to  state  them  from 
digests  or  elementary  works.  I  have,  however,  examined 
the  reports  of  most  of  the  cases,  but,  from  the  haste  in 
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which  the  examination  has  been  made,  it  is  not  unlikely 
that  some  errors  have  been  committed  in  stating  the  facts 
of  the  case,  or  the  points  decided.  I  am  confident,  how- 
ever, that  these  errors  are  not  such  as  should  seriously 
affect  my  decision  upon  any  of  the  questions  discussed. 
The  petitioner  must  be  discharged. 

Petitioner  discharged. 


SUPREME  COURT.  Erie  General  Term.  November,  1865.    Grover, 
Daniels  and  Marvin,  Justices. 

CHARLES  CAKRINGTON,  Plaintiff  iu  Error,  v.  THE  PEOPLE, 
Defendants  in  Error. 

All  who  confederate  together  for  the  commission  of  a  felony,  and  are  pres- 
ent aiding  and  assisting  in  its  perpetration,  are,  in  judgment  of  law, 
equally  guilty  of  the  felony  committed. 

Where  on  a  trial  for  murder  there  was  some  evidence  tending  to  show  that 
the  prisoner  had  combined  and  agreed  with  others  to  commit  a  burglary, 
and  to  take  the  life  of  any  person  attempting  to  prevent  the  commission 
of  the  crime  or  to  arrest  them,  and  that  one  of  the  number/other  than 
the  prisoner,  shot  a  policeman  who  was  attempting  to  arrest  him,  it  waa 
held  not  to  be  erroneous  for  the  court  to  refuse  to  charge  "  that  there 
was  no  evidence  in  the  case  which  would  authorize  a  conviction,"  it  being 
for  the  jury  and  not  for  the  court  to  decide  upon  the  sufficiency  of  the 
proof  or  guilt. 

On  a  trial  for  murder  it  is  not  erroneous  for  the  court  to  charge  the  jury 
that  they  have  a  right  to  take  into  consideration  all  the  evidence  of  the 
case,  showing  the  acts  and  conduct  of  the  prisoner  previous  to  the  com- 
mission of  the  alleged  offense  as  well  as  the  testimony  of  the  witnesses 
speaking  directly  to  his  character,  for  the  purpose  of  determining  what 
his  character  was. 

THE  prisoner  was  indicted,  tried  and  convicted  of  the 
crime  of  murder,  for  killing  George  Dill,  on  the  morning  of 
the  10th  January,  1865,  at  the  house  of  Mrs.  Cooley,  on  Oak 
street,  in  the  city  of  Buffalo.  Mrs.  Cooley  was  sworn  and 
examined  as  a  witness  upon  the  trial,  and  testified  that  she 


ERIE,  NOVEMBER,  1865.  337 

Carrington  v.  The  People. 

was  awakened  between  two  and  three  o'clock  in  the  morn- 
ing by  a  noise  at  her  front  door,  and  then  got  up  and  looked 
out  of  a  window  and  discovered  footmarks  in  the  snow, 
and  a  window  opened  which  was  closed  and  fastened  when 
the  inmates  of  the  house  retired  for  the  night.  She  then 
gave  the  alarm,  saying  a  man  was  in  her  house,  and  in  a 
few  moments  saw  a  man  pass  around  by  a  corner  window 
to  the  front  of  her  house.  Very  soon  afterwards  two  of 
the  night  police  were  upon  the  sidewalk  in  front  of  the 
house,  and  as  one  was  in  the  act  of  stooping,  to  jump  over 
the  fence  into  the  lot  in  which  the  house  stands,  the  man 
on  the  inside  fired  a  pistol  shot,  the  ball  from  which  took 
effect  in  the  head  of  the  other  policeman,  producing  his 
death  in  a  very  few  moments. 

Other  policemen  were  brought  to  the  place  of  the  hom- 
icide in  a  few  moments  afterwards,  who  followed  the  foot- 
marks of  the  man  who  had  stood  at  the  corner  of  Mrs. 
Cooley's  house  when  the  pistol  was  fired,  from  that  point 
across  the  block  to  Ellicott  street,  and  down  that  street  to 
near  the  lower  end  of  the  block,  where  they  found  the  tracks 
passed  into  the  dwelling  known  as  No.  99  Ellicott  street. 

The  prisoner  was  soon  afterwards  arrested.  In  the 
meantime  Lis  clothing  had  been  partially  changed.  Upon 
finding  the  clothing  the  prisoner  had  taken  from  his  per- 
son, the  lower  portion  of  his  pants  and  his  boots  proved 
to  be  wet.  One  of  his  boots  was  then  tried  in  the  tracks 
found  in  the  snow,  which  was  wet  and  upwards  of  a  foot 
deep,  and  found  to  correspond  with  them  exactly. 

Other  evidence  was  given  of  the  conduct  and  conversa- 
tion of  the  prisoner  at  the  time  of  his  arrest,  tending  to 
establish  the  fact  of  his  identity  with  the  man  who  fired 
the  pistol  from  the  corner  ot  Mrs.  Cooley's  house.  A  pis- 
tol with  a  single  barrel  was  found  in  one  of  the  pockets 
of  the  prisoner,  but  it  was  not  of  the  proper  calibre  to 
carry  the  ball  found  in  the  head  of  the  policeman,  and 
which  caused  his  death. 

PAR.— VOL.  VI.  22 
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Hattie  Robinson  was  sworn  and  examined  as  a  witness 
for  the  prosecution,  and  in  the  course  of  her  evidence  tes- 
tified: "I  saw  the  prisoner  at  Rose  White's  the  night  Dill 
was  killed;  there  were  two  men  with  him,  one  of  whom  I 
knew;  I  have  seen, the  man  since;  Givens  was  one  of  the 
party;  they  were  there  after  two  o'clock;  it  was  a  house 
of  ill  fame. 

Louisa  Decker,  another  witness  for  the  prosecution,  tes- 
tified that  she  saw  the  prisoner  at  Gillig's  Hall,  between 
ten  and  twelve  on  the  night  in  question. 

Mary  Hale,  a  witness  for  the  prosecution,  testified:  "I 
was  at  Dell  Davis's,  and  saw  the  prisoner  on  the  night  of 
the  murder;  I  saw  him  January  10,  between  eleven  and 
twelve;  there  were  two  others  with  him;  one  of  them  I 
saw  here  as  a  witness  on  the  other  trial;  they  came  in  and 
wanted  some  ale;  I  gave  them  none  because  I  thought 
they  had  no  money;  Charley  wanted  me  to  change  a  ten- 
dollar  bill;  he  took  out  a  handkerchief  and  a  pistol,  or 
revolver,  which  he  pointed  at  me,  and  said  they  wanted 
the  ale;  they  said  they  were  going  to  take  the  rounds  and 
go  to  Mrs.  Coolers  and  Miss  Ballou's,  and  asked  where 
the  girls  were;  I  said  at  Gillig's  Hall;  they  said  they 
guessed  they  would  go  around  there;  three  of  our  girls 
were  gone;  I  was  in  a  house  of  ill-fame." 

Frances  McDowell,  a  witness  for  the  prosecution,  testi- 
fied: "  I  lived  at  Em.  Snow's  in  January  last,  and  have 
seen  defendant  there  often.  He  was  there  the  night  of 
the  murder.  Givens  and  he  were  there  about  twelve 
o'clock,  and  a  second  time  about  two  o'clock  that  night. 
I  think  the  second  time  was  between  one  and  two;  there 
were  three  of  them  both  times.  I  was  at  a  house  of 
ill-fame." 

It  also  appeared  that  Mrs.  Cooley's  house  was  a  house 
of  ill-fame. 

Levi  S.  Givens  was  sworn  and  examined  as  a  witness  for 
the  prisoner.  The  material  portions  of  his  testimony  are 
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as  follows:  "  I  remember  the  night  of  the  murder;  I  saw 
the  prisoner  on  that  night  from  seven  or  eight  o'clock  in 
the  evening  until  nearly  three  in  the  morning;  I  left  him 
at  the  corner  of  Ellicott  and  Huron  streets;  I  went  home 
to  the  corner  of  Main  and  Genesee  streets,  and  went  to 
bed;  Mrs.  Auld  lived  at  99  Ellicott  street.  After  I  left 
prisoner,  I  saw  him  until  he  was  nearly  home,  to  the  next 
block  this  side  of  No.  99.  We  were  at  the  beer  gardens 
at  eighteen  or  twenty  minutes  to  three;  went  from  there 
to  Em.  Roe's;  I  heard  the  clock  strike  three  as  I  got  into 
bed  ;  Skidmore  and  the  prisoner  went  down  Ellicott 
together,  and  I  supposed  he  was  going  to  stay  with 
Charley." 

On  his  cross-examination  he  testified:  "  We  were  all 
three  to  meet  at  Fox's  billiard  saloon;  I  got  supper  at 
Mrs.  Auld's.  When  we  went  to  play  billiards,  the  tables 
were  full,  so  we  went  to  Carr's  Melodeon;  we  stayed 
there,  I  should  think,  half  an  hour;  from  there  we  went 
to  Fox's  again  and  stayed  until  nearly  ten  o'clock,  I  should 
think,  or,  in  fact,  nearly  eleven;  then  we  all  came  up  and 
stopped  at  a  saloon  somewhere,  I  can't  tell  exactly  where, 
where  we  drank  some  beer;  this  was  after  eleven  o'clock; 
then  we  went  to  Em.  Snow's,  where  we  had  a  bottle  of  ale 
and  remained  fifteen  or  twenty  minutes;  after  which  we 
left  for  Rose  White's,  stayed  there  perhaps  for  ten  minutes 
and  then  went  to  Gillig's  Hall;  in  going,  we  stopped  at 
Dell  Davis'  instead  of  Rose  White's;  when  we  left  Gillig's 
we  came  to  Rose  White's  and  saw  one  or  two  girls  besides 
Rose,  one  of  whom  was  Mary  Hall;  here  we  had  a  glass 
of  beer  and  a  sandwich;  from  there  we  went  to  Genesee 
street,  to  the  beer  garden,  between  Genesee  and  Huron  or 
Washington,  and  from  there  to  Em.  Roe's,  and  from  there 
to  the  corner  of  Huron  and  Ellicott  streets.  '  I  did  not 
have  a  pistol  on  that  night;  I  had  a  revolver  with  me  when 
I  went  home,  and  left  it  at  home  after  that;  I  owed  Rob- 
ert Auld,  and  gave  him  the  revolver." 
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Robert  Auld,  a  witness  for  the  defence,  testified:  "  I 
know  the  prisoner  and  Givens;  the  latter  boarded  at  my 
father's  and  I  saw  him  on  the  morning  of  the  10th;  he 
came  in  about  three;  I  asked  him  what  time  it  was,  and 
he  said  a  little  after  three." 

On  cross-examination  he  said:  "Givens  gave  me  a 
revolver,  which  I  let  Mr.  Burt  take;  I  don't  know  whether 
there  were  five  or  six  loads  in  the  revolver;  there  was  one 
gone  when  I  got  the  revolver  the  next  morning." 

On  a  subsequent  examination  he  states  that  he  received 
the  pistol  a  day  or  two  after  the  murder. 

James  Auld  was  sworn  and  testified  that  the  prisoner 
entered  the  house  where  he  was  arrested  about  three 
o'clock  in  the  morning,  and  that  on  the  night  before  Skid- 
more  slept  with  him. 

Patrick  Smith  was  sworn  and  examined  on  the  part  of 
the  prosecution,  and  was  shown  the  pistol  produced  by 
Mr.  Burt,  and  the  ball  taken  from  the  head  of  the  police- 
man. He  said:  "I  should  think  that  if  this  cartridge  was 
in  shape  it  could  be  used  in  this  revolver;  it  is  the  right 
sized  ball  for  this  pistol." 

John  Mittler,  the  policeman  who  was  with  Dill  when  he 
was  killed,  testified:  "I  went  down  Ellicott  and  found 
another  track  a  little  below  on  Ellicott,  near  Batavia;  this 
was  a  larger  track  than  that  through  Cooley's  yard,  or 
through  the  vacant  lot." 

John  Swartz,  another  policeman,  testified:  "I  was  sent 
down  towards  Batavia  street;  found  a  big  track  coming 
from  the  street  to  the  sidewalk;  I  followed  this  track  on 
Batavia  street." 

Michael  Hoffman,  who  was  sworn  and  examined  on  the 
part  of  the  prosecution,  testified:  "  I  found  Dill  dead,  and 
was  sent  for  the  doctor;  I  went  to  Dr.  Weiss,  on  Batavia 
street,  between  Ellicott  and  Oak;  while  I  was  there  I  saw 
a  man  coming  down  Ellicott,  in  the  middle  of  the  street, 
who  crossed  Batavia  to  Sargent's,  rapped  on  the  door,  and 
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said  he  wanted  to  come  in;  he  went  off  up  Batavia  to  the 
Park." 

Charlotte  Sargent  testified:  "  I  remember  the  night  that 
Dill  was  killed;  I  lived  at  No.  17  Batavia  street;  a  man 
called  at  my  house  that  night;  he  was  swearing;  this  was 
between  two  and  three  o'clock  in  the  morning;  my  house 
was  searched  in  about  fifteen  minutes  after  the  man  left 
my  door;  it  was  not  Carrington." 

It  was  also  shown  that  Givens'  boot  was  longer  and  wider 
than  the  prisoner's. 

The  prisoner's  counsel  moved  to  strike  this  evidence 
out.  The  motion  was  denied  and  an  exception  taken.  The 
counsel  for  the  prisoner  also  objected  to  the  evidence  given 
by  the  witness  Robert  Auld,  that  Giveus  gave  him  a 
revolver  which  he  let  Burt  take,  and  excepted  to  the  ruling 
of  the  court  allowing  the  evidence.  Further  evidence 
was  given  upon  the  trial  for  the  purpose  of  proving  that 
the  prisoner  sustained  a  good  character. 

The  Court  charged  the  jury  that  they  had  a  right  to 
take  into  consideration  all  the  evidence  in  the  case,  show- 
ing the  acts  and  conduct  of  the  prisoner  previous  to  the 
commission  of  the  alleged  offense,  as  well  as  the  testimony 
of  the  witnesses  speaking  directly  to  his  character,  in 
determining  what  his  character  was.  To  which  the  pris- 
oner's counsel  excepted. 

The  Court  also  charged  the  jury  that  if  two  or  more 
persons  combined  to  commit  a  burglary  and  armed  them- 
selves with  pistols,  agreeing  with  each  other  that  they 
would  kill  any  one  endeavoring  to  prevent  or  obstruct 
them  in  committing  the  crime,  or  attempting  or  endeavor- 
ing to  arrest  them  while  engaged  in  its  perpetration,  and, 
while  so  engaged,  any  one  of  them  should  murder  a  per- 
son endeavoring  to  arrest  them,  all  who  had  so  agreed 
and  combined,  and  were  personally  present,  aiding  and 
assisting  the  person  killing  the  deceased,  would  be  guilty 
of  murder.  To  which  the  counsel  for  the  prisoner  ex- 
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cepted.  His  counsel  also  requested  the  court  to  charge 
that  there  was  no  evidence  in  this  case  that  would  author- 
ize a  conviction  of  the  prisoner  upon  the  ground  that  he 
had  combined  with  others  to  commit  the  crime,  or  upon 
the  ground  of  the  joint  commission  of  the  offense  by  the 
prisoner  and  other  persons.  The  court  refused  and  the 
prisoner's  counsel  excepted. 

From  the  judgment  entered  on  the  verdict  a  writ  of 
error  was  brought  on  behalf  of  tn*e  prisoner. 

G.  Parsons,  for  prisoner. 

C.  C.  Torrance  (District  Attorney),  for  the  people. 

By  the  Court,  DANIELS,  J.:  No  question  was  made  upon 
the  argument  of  this  cause  but  what  the  general  proposi- 
tion contained  in  the  charge,  that  all  who  confederated 
together  for  the  commission  of  a  felony,  and  were  present 
aiding  and  assisting  in  its  perpetration,  were  in  judgment 
of  law  equally  guilty  of  the  felony  committed. 

But  it  was  earnestly  maintained  that  the  evidence  in  this 
case  would  not,  in  any  view  of  it,  bring  it  within  the  appli- 
cation of  that  principle,  and  that  it  was  error  therefore  in 
the  court  to  withhold  the  instruction  requested  from  the 
jury.  If  they  believed — as  it  will  appear  from  the  extended 
statement  already  given  of  the  evidence  they  very  well 
might  have  done — that  the  pistol  was  fired  by  the  hand 
of  the  prisoner,  then  the  proposition  involved  in  the 
request  to  charge  would  be  of  no  practical  consequence  in 
the  case;  for  if  he  was  the  person  who  did  fire  it,  the  offense 
committed  by  doing  so  would  be  precisely  the  same 
whether  he  acted  alone  or  in  concert  with  others  who  were 
present  to  render  him  aid  and  assistance.  His  crime  would 
be  murder  in  either  case,  if  he  intended  to  produce  the  death 
of  the  person  who  was  shot.  In  order  to  reach  that  con- 
clusion the  jury  would  of  necessity  have  to  be  satisfied 
that  the  prisoner  had  the  possession  at  that  time,  and  used, 
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the  revolver  afterwards  found  with  Givens;  for  the  pistol 
found  with  the  prisoner  was  shown  to  be  incapable  of  dis- 
charging the  ball.  But  as  the  evidence  stood  upon  the 
trial,  there  would  not  seem  to  be  any  great  difficulty  in 
arriving  at  the  presumption  that  the  prisoner  did  use  this 
revolver,  and  found  ready  means  at  hand  to  transfer  it  to 
Givens,  which  he  would  naturally  be  disposed  to  do  in 
order  to  avoid  as  far  as  possible  all  direct  indications  of 
his  guilt. 

If,  however,  the  jury  were  not  satisfied  that  he  used  the 
revolver,  then  it  would  be  an  important  inquiry  in  the 
case  whether  any  other  person  did  who  was  acting  in  con- 
cert with  him.  And  it  is  in  view  of  that  contingency  that 
the  question  raised  by  the  request  to  charge  becomes 
important.  The  court  would  not  be  justified  in  giving 
the  instruction  to  the  jury,  which  the  request  required, 
unless  there  was  such  an  entire  absence  of  evidence  before 
them  as  to  leave  no  ground  for  discussion  or  deliberation 
upon  the  subject.  It  is  a  familiar  principle  in  our  jurispru- 
dence, that  the  jury  shall  determine  all  questions  of  fact 
presented  in  the  controversy  submitted  to  their  delibera- 
tion, even  though  the  evidence  upon  which  they  arise  may 
be  slight  and  in  a  great  measure  unsatisfactory.  The  law 
regards  the  court  as  possessing  no  superior  qualifications 
over  the  jury  for  the  determination  of  mere  questions  of 
fact. 

The  principal  evidence  in  the  case  tending  to  show  that 
the  homicide  in  question  was  committed  by  some  person 
with  whom  the  prisoner  acted  in  concert,  and  who  was 
aided  and  abetted  in  the  act  by  him,  is  that  which  shows 
that  the  prisoner  Skidmore  and  Givens  were  together  by 
appointment  on  the  night  when  it  happened.  And  after 
they  came  together  they  attended  places  of  amusement 
and .  entertainment,  drank  together,  and  visited  various 
houses  of  ill-fame,  and  in  that  manner  reached  the  por- 
tion of  the  night  when,  if  at  all,  the  crime  afterwards 
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committed  could  be  committed  with  a  strong  probability 
that  its  perpetrators  would  escape  detection.  Their  con 
duct  during  the  previous  portion  of  the  night  was  jus 
such  as  would  ordinarily  be  expected  from  persons  who 
contemplated  some  offense  upon  the  person  or  property 
of  another.  And  in  the  course  of  their  wanderings  they 
are  sworn  to  have  announced  their  intention  to  visit  the 
house  where  the  crime  was  soon  afterwards  committed. 
Whether  they  made  such  a  statement  or  not  was  of  course 
a  question  for  the  jury.  If  they  did,  it  would  indicate 
the  probability  that  they  did  not  separate,  as  Givens  said 
they  did,  on  the  corner  of  Huron  and  Ellicott  streets, 
which  was  the  opposite  side  of  the  block  from  Mrs.  Coo- 
ley's  house,  but  that  they  continued  together  until  they 
reached  her  house.  The  same  probability  is  increased  by 
Givens'  possession  of  the  revolver,  the  circumstance  that 
one  cartridge  had  been  discharged  from  it,  and  that  he 
very  soon  afterwards  was  anxious  to  divest  himself  of  it, 
and  actually  did  transfer  it  to  the  possession  of  another 
person.  And  added  to  that  is  the  fact  that  some  per- 
son other  than  the  prisoner  was  discovered  very  soon 
after  the  homicide  on  the  other  side  of  the  block,  who 
passed  down  Batavia  street  and  was  then  seen  running 
and  endeavoring  to  secure  shelter  or  concealment  in  a 
house  very  near  at  hand.  Besides,  it  may  well  be  asked, 
why  were  these  three  persons  together  on  the  corner  in 
the  immediate  vicinity  of  the  place  where  the  homicide 
was  committed,  concededly,  within  a  very  few  minutes 
before  its  perpetration  ?  For  if  it  had  been  afterwards, 
they  would  have  heard  and  known  something  of  it,  and 
probably  have  been  seen  and  identified  by  some  members 
of  the  police  force  who  were  on  their  way  to  the  place 
where  the  crime  was  committed,  and  in  search  of  its  per- 
petrators. Then,  again,  if  they  contemplated  no  outrage 
on  the  property  or  person  of  any  other,  no  explanation  is 
given  of  their  conduct  in  arming  themselves  with  and 
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carrying  along  with  them  the  deadly  weapons  found  to 
have  been  in  their  possession.  A  rational  explanation  of 
that  circumstance  would  be  that  they  were  intended  for 
use,  by  way  of  assault  or  defense,  as  either  might  become 
necessary  to  overcome  resistance  or  secure  escape.  A  jury 
most  certainly  would  be  at  liberty  to  attribute  such  an 
intention  to  these  persons  on  the  night  in  question.  When 
all  these  circumstances  are  considered  together,  it  must 
become  obvious  to  every  one  that  the  evidence  in  the  case 
was  of  such  a  character  as  to  render  the  instruction 
requested  manifestly  improper. 

The  evidence 'showing  that  Givens  had  a  larger  foot 
than  the  prisoner,  tended  in  some  degree  to  show  that  he 
might  have  been  the  person  seen  upon  Ellicott  and  Batavia 
streets,  who  sought  admittance  into  the  house  of  Mrs. 
Sargent.  Every  circumstance,  however  slight,  which  had 
a  tendency  to  connect  him  as  a  principal  with  the  homi- 
cide, was  proper  to  be  submitted  to  the  consideration  of 
the  jury;  for  if  they  were  not  satisfied  that  the  prisoner 
himself  inflicted  the  mortal  wound,  the  inquiry  was  very 
naturally  suggested  by  the  circumstances,  whether  Givens 
did  not  do  it,  in  compliance  with  a  common  understanding 
or  purpose  existing  between  him  and  the  prisoner,  and  in 
the  presence,  actual  or  constructive,  of  the  latter.  In 
cases  of  this  nature,  where  the  prosecution  is  more  depend- 
ent upon  circumstances  to  make  out  the  case  than  perhaps 
in  any  others,  nothing  should  be  withheld  from  the  jury 
that  in  any  reasonable  view  will  aid  in  the  development 
of  the  transaction.  If  it  could  have  no  effect  in  that  direc- 
tion, then  it  was  so  entirely  immaterial  as  to  be  incapable 
of  producing  any  injury  whatever  to  the  prisoner. 

As  to  the  evidence  which  was  given  showing  the  dispo- 
sition made  of  the  pistol,  which  was  proved  to  be  capable 
of  discharging  the  ball  that  was  used,  it  was  so  clearly 
pertinent  that  no  time  will  be  consumed  in  its  consideration. 

The  remaining  exception  was  taken  to  the  charge  of  the 
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court  respecting  the  evidence  of  character.  The  prisoner's 
counsel  is  quite  right  in  saying  that  the  circumstances 
proved  upon  the  trial  which  exhibited  the  prisoner's  con- 
duct, associations  and  habits  on  the  night  in  question, 
could  not  have  been  given  in  evidence  for  the  mere  purpose 
of  affecting  his  character.  But  they  were  material  as  evi- 
dence in  other  respects,  having  a  bearing  upon  the  proba- 
bility of  the  prisoner's  guilt,  and  as  such  were  entitled  to 
the  consideration  of  the  jury.  Their  full  bearing  in  that 
respect  could  not  be  very  well  given  to  them  without 
bringing  them  directly  in  conflict  with  the  evidence  of  the 
prisoner's  character;  and  so  far  as  that  was  the  case,  they 
would  very  much  weaken  the  effect  of  that  evidence  in 
the  consideration  of  the  jury.  But  that  species  of  evidence 
is  always  liable  to  be  overcome  in  the  same  manner  in  every 
case  where  it  is  given.  The  circumstances  proved  to 
establish  the  guilt  of  the  accused  in  every  case  affect  his 
character;  and  where  they  clearly  indicate  guilt,  their 
effect  is  so  great  that  proof  of  good  character  is  of  little 
or  no  consequence.  In  all  these  cases  the  circumstances 
could  not  be  proved  for  the  mere  purpose  of  affecting  the 
character  of  the  accused.  But  they  are  of  the  very  gist 
of  the  issue,  and  as  such  the  accused  must  be  prepared  to 
meet  them;  and  when  thus  proved,  the  jury  may  very 
properly  give  such  effect  to  them,  in  all  respects,  as  in  any 
view  of  the  evidence  they  are  legitimately  entitled  to.  Evi- 
dence of  character  is  always  given  for  the  purpose  of 
leading  the  jury  to  doubt  the  effect  which  the  other  cir- 
cumstances proved  would  otherwise  be  likely  to  have  upon 
their  minds;  and,  as  such,  it  must  be  considered  with  those 
circumstances,  and  where  they  are  of  such  a  character  as 
entirely  to  overthrow  it,  that  evidence  can  have  no  effect 
at  all.  Whenever  it  is  given,  it  must  be  considered,  not 
by  itself,  but  in  view  of  all  the  other  facts  and  circum- 
stances appearing  in  the  proof. 
The  judgment  should  be  affirmed. 
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SUPREME  COURT.   Erie  General  Term.   February,  1867.   Daniels, 
Marvin  and  Davis,  Justices. 

SAMUEL  H.  TAYLOR,  Plaintiff  in  Error,  v.  THE  PEOPLE, 
Defendants  in  Error. 

On  the  trial  of  an  indictment  for  nuisance,  evidence  of  the  condition  of  the 
premises  in  question,  after  the  finding  of  the  indictment,  is  not  admis- 
sible. But  a  judgment  will  not  be  reversed  on  the  ground  of  the  admis- 
sion of  such  evidence,  if  it  appears  from  the  bill  of  exceptions  that  it 
could  have  caused  no  legal  injury  to  the  defendant. 

To  convict  of  nuisance,  it  is  not  necessary  to  establish  any  criminal  intent.  • 

It  is  no  defense  to  an  indictment  for  nuisance  that  the  slaughter-house 
alleged  to  constitute  it  was  built  remote  from  habitations  and  public 
roads,  and  that  the  persons  suffering  from  it  afterwards  built  their 
dwellings  within  the  reach  of  its  stench  or  noisome  effects. 

It  is  only  where  an  indictment  charges  the  business  itself  to  be  a  nuisance, 
and  avers  its  continuance,  that  a  judgment  can  be  given,  on  conviction, 
enjoining  the  defendant  from  continuing  the  business. 

THE  plaintiff  in  error  was  tried  and  convicted  in  the 
Court  of  Sessions  of  Orleans  County,  upon  an  indictment 
charging  him  with  the  offense  of  creating  and  maintaining 
a  nuisance.  The  indictment  contains  two  counts.  The 
first  charges  that  the  plaiutiff  in  error  on  the  1st  of  April, 
1866,  and  on  divers  days  and  times  between  that  day 
and  the  finding  of  the  indictment,  at  the  town  of  Barre, 
in  Orleans  county,  unlawfully  and  injuriously  did  kill  and 
cause  to  be  killed  divers  large  numbers  of  cattle,  hogs, 
sheep,  &c.,  near  to  the  dwelling  houses  of  divers  persons 
then  and  there  inhabiting  the  same  houses,  and  near  to  a 
certain  public  road  and  highway,  over  and  upon  which 
large  numbers  of  persons  daily  pass  and  repass.  And 
that  he  unlawfully  and  injuriously  did  cause  and  permit 
the  skins,  flesh,  bones,  blood,  entrails,  <fec.,  of  said  cattle, 
sheep,  hogs,  &c.,  to  be  and  remain  near  to  the  said  dwell- 
ing houses,  and  near  to  the  said  public  road  and  highway, 
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for  a  long  space  of  time,  to  wit:  for  the  space  of  one 
month;  whereby  divers  noisome  and  unwholesome  and 
offensive  smells  did  then  and  there  arise  from  the  said 
skins,  flesh,  bones,  blood,  &c.,  so  that  the  air  was  then  and 
there  greatly  corrupted  and  infected  thereby,  to  the  great 
damage  and  common  nuisance  of,  &c. 

The  second  count  charges  that  the  plaintiff  in  error,  on 
the  1st  of  April,  1866,  and  from  thence  until  the  finding 
of  the  indictment,  near  to  the  said  dwelling  houses  and 
highway,  certain  buildings,  barns,  pens,  outhouses,  yards 
and  grounds  for  the  purpose  of  slaughtering  and  prepar- 
ing for  market  hogs,  sheep,  &c.,  before  that  time  erected, 
set  up  and  enclosed,  by  certain  persons  to  the  jurors  afore- 
said unknown,  unlawfully,  wilfully  and  injuriously  did 
continue,  and  yet  doth  continue,  and  within  and  upon  the 
said  buildings,  barns,  <fec.,  willfully,  unlawfully  and  injuri- 
ously did  kill  and  cause  to  be  killed  divers  large  numbers 
of  cattle,  hogs,  sheep,  &c.,  and  within  and  upon  the  said 
buildings,  &c.,  willfully,  unlawfully  and  injuriously  did 
cause  and  permit  the  skins,  flesh,  bones,  blood,  &c.,  of  and 
from  the  animals  so  killed  to  lie  and  remain  for  a  long 
space  of  time,  to  wit:  for  the  space  of  one  month;  whereby 
divers  noisome,  offensive  and  unwholesome  smells  did  then 
and  there  arise  from  the  said  skins,  flesh,  bones,  &c.,  so 
that  the  air  was  then  and  there  greatly  corrupted  and 
infected  thereby,  to  the  great  damage  and  common  nui- 
sance of  all  the  good  and  lawful  citizens,  &c. 

The  prosecution  proved  that  the  plaintiff  in  error  owned 
a  piece  of  land  at  the  west  bounds  of  the  village  of  Albion, 
on  which  he  had  kept  and  occupied  a  slaughter  house 
since  the  first  of  April,  1866 — where  he  had  slaughtered 
cattle,  hogs,  sheep,  &c.,  for  his  meat  market,  kept  and 
carried  on  in  the  village.  That  the  slaughter  house  was 
situated  within  about  five  rods  of  a  public  highway,  on 
which  one  hundred  teams  passed  along  daily.  That  a 
number  of  persons  resided  in  the  vicinity,  and  within  from 
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fifty  to  one  hundred  and  twenty  rods  of  the  slaughter 
house.  There  were  two  other  slaughter  houses  near  that 
of  the  plaintiff  in  error.  And  that,  from  the  first  of  April, 
1866,  to  the  finding  of  the  indictment,  the  stench  from  the 
slaughter  houses  extended  to  the  dwellings  of  those  per- 
sons who  resided  in  the  vicinity — "  part  of  the  time  very 
bad;  and  in  some  cases  the  doors  and  windows  had  to  be 
closed."  And  that  it  was  very  offensive  in  passing  along 
the  highway.  And,  about  the  middle  of  April,  twenty- 
five  loads  of  offal  manure  and  putrid  meats  which  had 
accumulated  during  the  winter  previous,  were  drawn  from 
the  defendant's  premises,  during  which  the  stench  was 
much  greater,  making  one  man  sick,  who  was  working  one 
hundred  .pods  east  of  the  slaughter  house. 

The  prosecution  offered  to  prove  the  condition  of  the 
slaughter  house  premises  from  the  finding  of  the  indictment 
to  the  time  of  the  trial.  To  this  the  plaintiff  in  error  objected. 
The  court  overruled  the  objection,  admitted  the  evidence, 
and  the  plaintiff  in  error  excepted.  Under  this  offer  and 
ruling,  the  prosecution  proved  that  the  stench  could  be 
smelt  at  Ballard's  house — which  was  fifty-five  rods  east  of 
the  slaughter  house — two  days  in  each  week,  during  the 
summer;  and  that  it  was  generally  as  offensive  after  as 
before  the  finding  of  the  indictment.  The  stench  was 
spoken  of  by  the  witnesses  as  that  proceeding  from  the 
slaughter  houses,  without  distinguishing  between  them, 
which  could  only  be  done  when  the  person  was  upon  the 
lot  of  the  plaintiff  in  error.  The  plaintiff  in  error  gave 
evidence  tending  to  show  that  his  slaughter  house  and  the 
premises  around  it  were  kept  clean  and  wholesome;  and 
that  some  of  the  houses,  occupied  in  the  vicinity,  were 
erected  after  his  premises  were  devoted  to  the  business 
complained  of. 

The  court  instructed  the  jury  that  if  they  concluded 
that  the  stench  from  the  defendant's  slaughter  house  was 
offensive  and  disagreeable — a  great  nuisance  to  the  neigh- 


350  DECISIONS  IN  CRIMINAL  CASES. 

Taylor  r.  The  People 

bors,  or  to  the  passers-by  on  the  highway — they  should 
convict  the  defendant.  To  which  his  counsel  duly  ex- 
cepted.  The  court  also  instructed  the  jury  that  they 
could  only  take  into  consideration  the  evidence  concerning 
the  condition  of  the  premises  after  the  finding  of  the 
indictment  for  the  purpose  of  ascertaining  the  intent  of 
the  defendant,  and  not  for  any  other  purpose. 

The  counsel  for  the  plaintiff  in  error  requested  the 
court  to  instruct  the  jury  that  if  the  slaughter  house  was 
built  remote  from  habitations  and  public  roads,  and  the 
persons  affected  afterwards  built  their  dwellings  within 
the  reach  of  its  stench  and  noisome  effects,  he  could  not 
be  convicted.  The  court  declined  so  to  charge,  and  the 
counsel  for  the  plaintiff  in  error  duly  excepted. 

The  jury  found  a  verdict  of  guilty,  on  which  the  court 
pronounced  judgment  by  way  of  fine,  and  also  that  the 
plaintiff  in  error  be  enjoined  from  continuing  the  business 
of  slaughtering  animals  at  the  slaughter  house  described 
in  the  indictment;  and  that  he  be  further  ordered  to  remove 
and  discontinue  the  nuisance  of  which  he  was  found  guilty, 
within  sixty  days,  otherwise  that  a  precept  go  to  the 
sheriff  requiring  him  to  abate  it  at  the  cost  of  the  defend- 
ant. Upon  this  judgment  the  defendant  brought  a  writ 
of  error  to  this  court. 

John  H.  White,  for  the  plaintiff  in  error. 

J.  M.  Thompson  (District  Attorney),  for  defendants  in 
error. 

By  the  Court,  DANIELS,  J.  The  evidence  which  the 
court  allowed  to  be  given  showing  the  condition  of  the 
premises  in  question,  after  the  finding  of  the  indictment 
and  down  to  the  time  of  the  tial,  should  not  have  been 
admitted.  It  was  entirely  foreign  to  the  issue  the  jury 
were  to  try,  and  would  necessarily  lead  to  a  reversal  of 
the  judgment  if  it  were  not  entirely  certain  that  the 


ERIE,  FEBRUARY,  1867.  351 

Taylor  v.  The  People. 

plaintiff  in  error  could  not  have  been  harmed  by  it.  The 
court,  in  its  charge,  withdrew  this  evidence  from  the  con- 
sideration of  the  jury,  so  far  as  it  might  have  any  tendency 
to  establish  the  commission  of  the  offense,  leaving  them 
at  liberty  to  consider  it  only  as 'bearing  upon  the  intention 
of  the  accused.  To  this  use  of  it  by  the  jury,  the  plain- 
tiff in  error  would  have  no  reason  to  complain,  because  it 
was  not  necessary  that  the  prosecution  should  satisfy  them 
that  any  criminal  intent  whatever  existed.  If  he  had 
created  and  maintained  a  public  nuisance,  he  was  guilty 
of  the  offense  charged,  even  though  he  had  done  so  with 
the  best  intention.  Whether  the  direction  of  the  court  to 
the  jury  to  disregard  the  evidence  improperly  allowed  to 
be  laid  before  them  would  correct  the  error  of  admitting 
it,  presents  a  more  grave  and  difficult  question.  It  was 
the  opinion  of  Mr.  Justice  PAIGE,  in  the  case  of  McNight 
v.  Dunlage  (1  Seld.,  537),  that  it  would;  but  the  question 
was  left  undecided  by  the  court.  Other  authorities  might 
be  given  tending  to  countenance  a  different  conclusion,  but 
a  reference  to  them  is  unnecessary  in  this  case,  because 
the  bill  of  exceptions  discloses  another  ground  upon 
which  the  exception  to  that  evidence  may  be  satisfactorily 
answered. 

The  bill  of  exceptions  contains  a  statement  that  the 
facts  were  proved,  which  it  was  claimed  on  the  trial  estab- 
lished the  offense  charged  in  the  indictment.  And  if  they 
were  proved  as  so  stated,  they  were  not  open  to  contro- 
versy or  question  by  either  the  court  or  jury.  The  only 
question  then  arising  would  be  as  to  their  legal  effect.  If 
they  were  sufficient  to  constitute  the  offense  in  law,  there 
was  but  one  duty  left  to  the  court  and  jury,  which  was  to 
convict  the  accused,  and  that,  too,  without  reference  to  the 
other  evidence  that  might  have  been  given  in  the  case. 
The  facts  which  are  stated  as  having  been  proved  on  the 
trial,  and  which,  of  course,  were  not  open  to  question, 
were  that  the  accused  slaughtered  animals  for  his  meat 
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market  on  the  premises  referred  to,  within  the  bounds  of 
the  village  of  Albion,  distant  from  fifty-five  to  one  hundred 
and  twenty  rods  from  the  dwellings  of  the  persons  resid- 
ing about  there,  within  five  rods  of  a  highway  on  which 
one  hundred  teams  passed  every  day,  and  that  the  stench 
extended  to  such  dwellings  and  was  encountered  by  the 
persons  passing  on  the  highway,  and  was  so  offensive 
sometimes  as  to  require  the  doors  and  windows  of  the 
dwellings  to  be  closed;  and  that  offal,  manure  and  putrid 
meat  accumulated  to  such  an  extent  during  the  winter  that 
when  it  was  removed  in  the  spring  the  stench  was  much 
greater,  rendering  one  man  sick  while  at  his  work  at  the 
distance  of  one  hundred  rods  from  the  slaughter  house. 
It  is  not  necessary  to  refer  to  authorities  for  the  purpose 
of  maintaining  the  legal  conclusion  that  this  was  a  nuisance 
within  the  well-settled  rules  relating  to  this  class  of  cases. 
It  clearly  rendered  the  enjoyment  of  life  and  property 
uncomfortable  and  unwholesome.  And  such  being  the 
state  of  the  case  prior  to  the  time  of  finding  the  indict- 
ment, the  proof  of  the  condition  of  the  premises  of  the 
accused  after  that,  which  certainly  was  shown  to  be  no 
worse  than  before,  could  not  have  worked  any  legal  injury 
to  him.  And  the  admission  of  that  evidence,  although  a 
legal  error,  presents  no  substantial  ground  for  reversing 
the  judgment.  (Shorter  v.  People  (2  Comst.,  193.) 

The  supposition  that  persons  who  erect  and  occupy  their 
dwellings  where  they  may  be  affected  by  a  nuisance  already 
erected  and  maintained,  have  no  legal  right  to  complain  of 
the  annoyance  it  may  occasion  them,  seems  to  have  been 
derived  from  what  was  incidentally  and  unnecessarily  said 
by  ABBOTT,  Ch.  J.,  in  the  case  of  Hex  v.  Cross  (2  Car.  and 
Payne,  226).  The  case  was  decided  at  Nisi  Prius,  and 
this  point  was  in  no  manner  involved  in  it.  And  what  was 
said  upon  it  is  in  conflict  with  Crunden's  case  (2  Camp.  89), 
and  Sudley's  case  (Sid.,  168;  Roscoe's  Grim.  Evid..  795); 
and  with  the  decision  of  the  Court  of  General  Sessions  of 
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New  York  City,  in  the  case  of  Lynch  (6  City  Hall  Rec., 
61).  Such  a  doctrine  would  render  the  property  of  others 
subordinate  to  the  purposes  of  him  who  might,  before 
they  had  erected  their  dwellings,  have  devoted  his  own 
to  an  offensive  and  unwholesome  business.  There  is  no 
sound  principle  of  law  that  will  protect  any  man  in  thus 
depriving  others  of  the  substantial  use  and  enjoyment  of 
their  property.  A  person  erecting  a  nuisance  upon  his 
own  property,  when  all  other  human  habitations  were  so 
far  removed  from  it  as  not  to  be  annoyed  or  disturbed  by 
the  nuisance,  would  not  be  indictable  for  the  erection 
merely  because  others  afterwards  took  up  their  residence 
within  the  reach  of  its  noisome  and  unwholesome  vapors; 
for  while  it  annoyed  no  one  it  could  not  strictly  and 
legally  be  affirmed  to  be  a  nuisance.  But  after  the  adja- 
cent territory  should  become  devoted  to  domestic  or  busi- 
ness uses,  and  the  inhabitants  should  be  disturbed,  annoyed 
and  rendered  uncomfortable  by  the  continuance  of  the 
establishment,  no  good  reason  would  exist  for  protecting 
the  person  then  maintaining  it  from  an  indictment  and 
conviction  for  a  nuisance  on  account  of  such  continuance. 
While  an  offensive  or  unwholesome  trade  or  business  is 
carried  on  at  a  point  so  remote  from  others  as  in  no  man- 
ner to  affect  or  disturb  them,  the  pursuit  is  lawful;  but  it 
necessarily  becomes  unlawful  whenever  the  adjacent  own- 
ers may  so  far  devote  their  own  property  to  the  purposes 
of  business  or  residence  as  to  render  its  continuance 
incompatible  with  such  purposes.  This  necessarily  results 
from  the  legal  principle  which  secures  to  all  the  right  of 
devoting  their  property  to  the  ordinary  uses  to  which 
property  is  appropriated.  Hence,  when  one  person  makes 
such  a  use  of  his  property  as  will  preclude  others  who 
are  near  him  from  deriving  any  substantial  benefit  or 
enjoyment  from  that  which  they  possess,  the  law  wisely 
intervenes  and  prevents  it,  for  the  promotion  of  the  gen- 
eral good.  And  that  intervention  is  as  necessary  and 
PAR.— VOL.  VI.  23 
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justifiable  whether  the  act  requiring  it  consists  of  an 
unlawful  maintenance  and  continuance  only,  as  it  is  where 
an  unlawful  creation  or  erection  of  the  disturbing  cause  is 
added  to  that.  The  exception  taken  to  the  refusal  to 
charge  must  therefore  be  overruled. 

But  as  to  that  part  of  the  judgment  which  enjoins  the 
the  accused  from  continuing  his  business,  and  directs  the 
abatement  of  the  nuisance,  different  considerations  are  pre- 
sented. It  is  only  where  the  indictment  avers  a  continu- 
ance of  the  nuisance,  and  where  it  shows  the  business  itself 
to  be  of  that  character,  that  a  judgment  like  that  rendered 
in  this  case  can  be  proper.  (Rex  v.  Pappineau,  1  Strange, 
678;  Munson  v.  The  People,  5  Parker,  16.)  The  indict- 
ment in  this  case  does  neither.  It  avers  that  the  plaintiff  in 
error  unlawfully  and  injuriously  slaughtered  his  animals  at 
the  slaughter  house  in  question,  but  not  that  any  annoyance 
or  disturbance  of  the  public  was  caused  by  that.  It  was  from 
the  offal  and  other  refuse  material  which  he  caused  and  per- 
mitted to  be  and  remain  near  the  dwellings  and  the  high- 
way that  the  unwholesome  and  offensive  stenches  are 
averred  to  have  arisen,  which  corrupted  and  infected  the 
air,  and  created  the  nuisance  under  this  allegation  of  the 
offense.  The  court  had  no  power  whatever  to  restrain 
the  plaintiff  in  error  from  continuing  the  business  of 
slaughtering  animals  at  his  slaughter  house.  And  the 
cause  which  is  thus  alleged  to  have  constituted  the  nuis- 
ance is  averred  to  have  remained  a  long  space  of  time,  to 
wit:  for  the  space  of  one  month;  which  by  no  rule  of  con- 
struction, however  liberal,  can  be  held  to  aver  a  continu- 
ance of  the  nuisance  beyond  that.  From  this  manner  of 
charging  the  offense,  it  is  clear  that  the  record  furnishes 
no  ground  on  which  that  part  of  the  judgment  can  be 
maintained  which  enjoins  the  plaintiff  in  error  from  con- 
tinuing the  business  of  slaughtering  animals  at  his  slaugh- 
ter house,  and  which  directs  the  abatement  of  the  nuisance. 
The  case  was  one  for  fine  and  imprisonment,  or  either,  as 
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the  court  deemed  proper,  and  for  nothing  beyond  that.  So 
much  of  the  judgment  as  directs  an  abatement  of  the 
nuisance,  and  enjoins  the  plaintiff  in  error  from  continuing 
his  business,  should  be  reversed;  and,  as  so  modified,  the 
judgment  should  then  be  affirmed. 


SUPREME  COURT.     Erie  G-eneral  Term,  September,  1865.  Grover, 
Marvin  and  Daniels,  Justices. 

THE  PEOPLE  v.  Louis  ZEIGER. 

It  is  the  duty  of  a  jury  to  find  a  verdict  upon  the  evidence  given  on  the 
trial,  and  upon  that  alone,  without  any  addition  to  it  or  modification  of 
it,  arising  out  of  the  peculiar  scientific  acquirements  or  actual  knowledge 
of  facts  in  controversy  possessed  by  the  jurors  or  any  of  them,  though 
the  weight  and  credit  of  such  evidence  should  be  judged  of  by  them  in 
the  light  of  their  own  experience. 

"  Lager  beer  "  falls  within  the  term  ''  intoxicating  liquors,"  if  the  use  of  it 
is  ordinarily  or  commonly  attended  with  entire  or  partial  intoxication; 
and  whether  such  is  the  fact,  is  to  be  decided  by  the  jury  upon  the  evi- 
dence in  the  case.  GKOVEK,  P.  J.,  dissenting. 

THE  defendant  was  indicted,  tried  and  convicted  before 
the  Court  of  Sessions  of  Niagara  county,  for  a  misde- 
meanor. Certain  exceptions  were  taken  by  him  to  the 
rulings  of  the  court  upon  the  trial,  and  the  proceedings 
were  stayed,  and  brought  before  this  court  by  writ  of  cer- 
tiorari.  The  indictment  charged  the  defendant  with  a 
violation  of  the  Excise  law,  in  selling  various  kinds  of 
strong  and  spirituous  liquors  without  license,  and  among 
them  lager  beer.  He  admitted  that  he  had  sold  lager  beer 
by  the  glass,  to  be  drank  on  his  premises,  at  the  town  of 
Niagara,  in  Niagara  county,  without  license.  Evidence 
was  given  upon  the  trial  tending  to  show  that  in  some 
instances  intoxication  had  been  produced  by  drinking  this 
quality  of  beer;  and,  upon  the  part  of  the  defense,  tend- 
ing to  show  that  it  was  incapable  of  producing  intoxication. 

After  the  evidence  was  through,  the  defendant's  counsel 
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requested  the  court  to  instruct  the  jury  that  lager  beer 
was  not  a  strong  or  spirituous  liquor,  within  the  meaning 
of  the  statute;  and  that  its  sale  without  license,  in  quanti- 
ties less  than  five  gallons,  was  not  a  criminal  offense.  The 
court  declined  to  charge  as  requested,  and  the  defendant 
excepted.  The  defendant  also  requested  the  court  to 
instruct  the  jury  that  the  evidence  was  not  sufficient  to 
justify  his  conviction,  which  the  court  declined,  and  the 
defendant  excepted.  The  court  charged  the  jury  that 
they  were  to  use  their  own  knowledge  and  science,  if  they 
possessed  any  applicable  to  the  case,  to  determine  the 
question.  To  this  part  of  the  charge  the  defendant 
excepted. 

M.  M.  Southworth  (District  Attorney),  for  the  people. 
Cyrus  E.  Davis,  for  the  defendant. 

DANIELS,  J.  It  was  the  duty  of  the  jury  empanneled 
to  try  the  defendant,  to  find  a  verdict  upon  the  evidence 
given  in  the  course  of  the  trial,  and  upon  that  alone.  Of 
course  its  weight  and  credit  should  be  judged  of  by  them 
in  the  light  of  their  own  experience,  but  that  should  be 
done  without  any  addition  to  it  or  modification  of  it, 
arising  out  of  the  peculiar  scientific  acquirements  or  actual 
knowledge  of  the  facts  in  controversy,  by  any  one  or  more 
of  their  number.  The  law  is  imperative  in  requiring  oral 
evidence,  given  upon  the  trial  of  civil  and  criminal  cases, 
to  be  detailed  under  the  solemnity  of  an  oath,  properly 
administered  to  the  witness,  and  without  any  distinction 
in  the  character  of  the  information  to  be  conveyed, 
whether  it  consists  in  the  deductions  of  science  or  the 
knowledge  of  facts.  The  universal  prevalence  and  appli- 
cation of  this  rule  excludes  jurors  from  communicating  to 
others  for  the  purpose  of  influencing  their  conclusions, 
the  knowledge  of  any  facts  and  the  existence  of  any  scien- 
tific opinions  bearing  upon  the  questions  submitted  to 
their  decision.  If  a  juror  has  acquired  knowledge  con- 
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cerning  the  circumstances  of  the  case,  or  has  formed 
scientific  conclusions  bearing  upon  the  controversy  pend- 
ing before  the  jury,  and  important  for  the  other  jurors 
upon  the  panel  to  know,  it  is  his  duty  to  be  sworn  and 
examined  the  same  as  any  other  witness  in  the  case,  and 
under  the  responsibilities  of  his  oath  to  state  the  facts 
known  to  him,  or  the  opinions  formed  by  him,  in  the  pre- 
sence of  the  parties.  This  is  required  by  two  prominent 
considerations:  1st.  That  the  evidence  shall  be  given 
under  the  sanction  of  an  oath.  2d.  That  the  parties  may 
have  an  opportunity  of  knowing  on  what  evidence  the  jury 
are  to  act;  and  a  juror  who  should,  after  the  jury  have 
retired  to  their  deliberations,  avail  himself  of  the  oppor- 
tunity of  adding  to  or  detracting  from  the  evidence  by 
means  of  his  own  peculiar  knowledge  of  any  of  the  cir- 
cumstances attending  the  transaction  submitted  to  their 
consideration,  would  not  only  violate  his  duties,  but  he 
would  also  be  utterly  unfitted  for  the  position  he  was 
called  upon  to  occupy.  It  is  not  probable  that  the  learned 
judge  who  presided  at  the  trial  of  the  defendant  intended 
to  give  the  jury  any  such  liberty  as  this,  though  it  may 
very  well  be,  from  the  general  language  used  in  the  charge, 
they  may  have  so  understood  and  acted  upon  it.  The 
instruction  was  that  they  were  to  use  their  own  knowledge 
and  science,  if  they  possessed  any,  applicable  to  the  case, 
to  determine  the  question.  That  obviously  was  whether 
lager  beer  was  an  intoxicating  liquor,  for  that  was  the 
only  question  to  be  settled  by  the  verdict.  This  was 
clearly  error,  and  as  it  may  have  improperly  influenced  the 
conclusion  of  the  jury,  a  new  trial  should  be  granted. 

But,  as  the  question  will  necessarily  arise  upon  another 
trial  of  the  defendant,  whether,  under  the  evidence,  a 
criminal  offence  is  proved,  it  will  not  be  improper  to 
examine  that  at  this  time.  That  is  the  most  important 
question  involved  in  this  case,  and  it  is  not  without  inte- 
rest to  a  very  considerable  portion  of  the  community. 
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The  inroads  which  the  use  of  intoxicating  liquors  has 
always  made  upon  the  public  health  and  morals,  and  their 
prominent  agency  in  the  production  and  commission  of 
crime,  have  rendered  the  traffic  in  them  a  very  proper 
subject  for  legislative  consideration.  These  consequences 
are  usually  found  to  follow  from  the  sale  of  liquors  in 
public  places,  and  in  small  quantities,  where  they  are 
readily  accessible,  and  tempt  the  habits  or  appetites  of 
those  inclined  to  indulge  in  their  use.  On  this  account  it 
has  been  the  legislative  policy  of  this,  as  well  as  other 
States,  as  it  was  of  the  colonies  before  them,  to  impose 
restrictions  upon  the  public  sale  of  liquors  in  small  quan- 
tities, including  all  under  five  gallons,  and  to  commit  such 
sales  to  persons  of  known  integrity  and  responsibility. 
How  far  the  latter  duty  is  observed  by  the  bodies  to  which 
the  execution  of  the  law  is  in  part  confided,  it  is  not  neces- 
sary at  this  time  to  inquire,  for  the  point  now  presented 
for  consideration  aflects  not  the  policy  but  the  true  con- 
struction of  the  law. 

The  statute  prohibits  the  sale  of  strong  or  spirituous 
liquors  or  wines  in  quantities  less  than  five  gallons  at  a 
time,  unless  the  seller  has  a  license  therefor.  (2  R.  S., 
5th  ed.,  942,  §  14.)  And  it  describes  the  prohibited  sub- 
jects in  various  phrases,  each  apparently  in  the  intention 
of  the  Legislature  being  of  the  same  signification.  In 
other  sections  of  the  act  they  are  designated  by  the  terms 
"  strong  or  spirituous  liquors,"  "  intoxicating  liquors," 
"  intoxicating  liquors  or  wines,"  and  "  intoxicating  drinks." 
A  very  complete  analysis  of  the  statute  in  this  respect 
will  be  found  in  the  opinion  of  Justice  WELLES,  in  the 
case  of  The  Board  of  Corns,  of  Tompkins  Co.  v.  Taylor 
(21  N.  Y.,  176-7).  This  statute  is  more  comprehensive 
in  its  prohibitions  than  the  one  found  in  the  Revised  /Stat- 
utes of  1830,  and  which  for  many  years  continued  with- 
out material  alteration  to  be  the  law  of  this  State;  for  by 
the  terms  of  that  statute  the  sale  of  metheglin,  currant 


ERIE,  SEPTEMBER,  1865.        .  359 

The  People  v.  Zeiger. 

wine,  cherry  wine  and  cider  was  in  no  manner  interfered 
with  or  prohibited.  (1  .#.  8.,  681,  §  29.)  This  was  an 
important  exception,  indicating  it  to  have  been  the  con- 
viction of  the  Legislature  that  the  articles  excepted  might 
otherwise  be  included  within  the  description  of  "  strong 
or  spirituous  liquors  or  wines,"  which  were  the  terms 
then  used  as  descriptive  of  the  subjects  the  statute  was 
intended  to  operate  upon.  That  exception  was  not  incor- 
porated into  the  present  law;  and  the  omission  to  retain  it 
clearly  indicates  the  legislative  intention  to  have  been  to 
make  the  present  law  more  general  than  the  previous 
statute  in  its  restrictions  upon  the  sales  of  intoxicating 
liquors.  All  liquors  are  now  comprehended  within  its 
term,  whether  distilled  or  fermented,  which  properly  fall 
within  the  legal  signification  of  the  words  "intoxicating 
liquors,"  or  "intoxicating  drinks."  And  the  extent  of 
that  legal  signification,  unaffected  by  exceptions  or  restric- 
tions, is  the  inquiry  now  presented  for  consideration.  In 
the  proper  prosecution  of  it  the  words  are  to  receive  their 
ordinary  popular  meaning.  Except  that  so  far  as  their 
import  may  be  doubtful  or  uncertain,  the  doubt  or  uncer- 
ainty  should  be  solved  favorably  to  the  defendant;  for  the 
legal  and  settled  rule  of  construction  applied  to  penal  and 
criminal  statutes  is,  that  they  shall  be  construed  strictly, 
and  not  extended  beyond  their  plain  and  obvious  mean- 
ing, so  far  as  they  declare  what  acts  shall  constitute  an 
offense.  (U.  8.  v.  Morris,  14  Peters,  464;  Schooner  Nymph, 
1  Sumner,  516,  518;  Watervliet  Turnpike  Co.  v.  McKean, 
6  Hill,  620.)  The  presence  of  alcohol  in  so  slight  a  quan- 
tity as  not  to  unduly  excite  the  human  system  will  not 
constitute  an  intoxicating  liquor.  Accordingly,  the  sale 
of  fermented  beer,  without  any  more  particular  descrip- 
tion of  the  article  or  of  its  effects,  has  been  held  not  to 
be  prohibited  under  the  general  prohibition  of  the  sale 
of  "strong  or  spirituous  liquors  or  wines."  (Nevin  v. 
Ladue,  3  Denio,  473.)  And  for  the  same  reason  the  vari- 
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ous  kinds  of  domestic  beer,  known  as  spring  beer,  ginger 
beer,  molasses  beer,  &c.,  have  been  held  not  to  be  included 
within  the  term  used  in  the  statute.  (3  Denio,  450-1; 
Comrs.  of  Excise  v.  Taylor,  21  N.  Y.,  173.)  The  reasons 
given  for  excluding  them  from  the  comprehension  of  these 
terms  are  that  "they  were  never  considered  as  strong 
liquors  or  intoxicating  beverages,"  "  either  because  it  was 
supposed  the  human  stomach  had  not  the  capacity  to  con- 
tain a  sufficient  quantity  of  those  kinds  of  beer,  if  they 
were  properly  made,  to  unduly  or  injuriously  excite  the 
person  who  used  them  as  a  beverage,  or  for  the  reason 
that  those  who  were  in  the  habit  of  using  them  never  got 
intoxicated  by  such  use."  (Per  Walworth,  Chancellor,  in 
Nevin  v.  Ladue,  supra.}  As  to  the  different  descriptions 
of  beer,  therefore,  which  are  not  known  to  be  capable  of 
producing  intoxication,  considering  the  capacity  of  the 
human  stomach,  there  is  no  difficulty  in  the  way  of  declar- 
ing them  to  be  excluded  from  the  operation  of  the  statute. 
But  as  to  lager  beer,  which  from  the  evidence  given  in 
this  case  seems  to  be  capable  of  producing  occasional 
intoxication,  the  application  of  the  statute  is  attended 
with  more  difficulty.  The  circumstance  of  intoxication 
following  its  use  in  very  rare  exceptional  cases  would  be 
insufficient  to  characterize  it  as  an  inebriating  drink;  for 
if  the  question,  whether  the  sale  without  license  violated 
the  statute,  was  made  to  depend  upon  that,  then  it  would 
follow  that  what  should  be  legally  declared  a  criminal 
offense  in  one  part  of  the  State,  would  be  an  innocent  act 
in  others,  depending  entirely  upon  the  local  habitation  of 
the  person  or  persons  capable  of  being  thus  affected. 
Under  such  a  construction  of  the  law,  persons  charged 
with  its  violation  could  only  be  convicted  when  proof  of 
actual  intoxication  of  some  one  person  had  been  produced 
by  imbibing  the  liquor  in  question;  and  if  no  such  person 
could  be  found  when  the  prosecution  was  carried  on,  an 
acquittal  would  necessarily  take  place.  While  in  other 
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localities,  where  intoxication  could  be  shown  even  in  one 
instance  to  have  followed  the  use  of  lager  bier,  all  persons 
selling  it  without  license  in  the  quantities  mentioned  in 
the  statute,  would  as  surely  be  convicted.  The  Legisla- 
ture could  not  have  intended  to  declare  an  act  to  be  a 
criminal  offense  where  the  effect  of  it  was  a  matter  of  so 
much  uncertainty,  and  where  the  criminality  was  made  to 
depend,  as  it  is  in  this  case,  solely  on  the  effect  produced 
by  it.  On  the  contrary,  the  general  intent  affecting  this, 
as  well  as  all  other  laws  made  to  define  and  prohibit 
criminal  offenses,  is  that  the  offense  shall  be  so  clearly 
described  that  the  public  will  encounter  no  serious  diffi- 
culty in  discovering  its  distinguishing  attributes.  It 
should  not  require  a  minute  and  carefully-balanced  scien- 
tific investigation  to  determine  whether  a  given  combination 
of  circumstances  does  or  does  not  constitute  a  crime;  but 
the  thing  intended  to  be  prohibited  should  be  so  definitely 
ascertained  as  to  be  within  the  comprehension  of  all  per- 
sons possessing  ordinary  intelligence.  And  it  is  not  to 
be  supposed  that  the  Legislature  intended  to  act  upon  any 
different  principle  in  this  instance. 

In  this  view  of  the  statute,  lager  beer  falls  within  the 
terms  "  intoxicating  liquors,"  if  the  use  of  it  is  ordinarily 
or  commonly  attended  with  entire  or  partial  intoxication; 
if  the  use  is  not  ordinarily  or  commonly  attended  with 
this  effect,  the  sale  of  it  without  license  is  not  embraced 
within  the  prohibition  of  the  statute.  It  is  not  necessary, 
in  order  to  constitute  an  offense  under  this  statute,  that 
persons  ordinarily  or  commonly  using  the  article  should 
become  intoxicated  by  means  of  the  effects  produced  by 
it;  for  that  is  not  the  effect  of  using  many  other  liquors 
conceded  and  assumed  to  be  intoxicating.  Whether  intox- 
icating or  not  must  depend  very  much  upon  the  quantity 
used,  and  the  sensibility  of  the  stomach  of  the  person 
using  it.  It  is  sufficient  to  constitute  an  offense  under 
this  statute  that  an  ordinary  effect  found  to  follow  the  use 
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of  lager  beer  is  entire  or  partial  inioxicaf  ion.  If  it  fre- 
quently or  ordinarily  is  attended  with  that  result,  then  all 
the  eonsequences  are  produced  by  it  which  render  it  a 
proper  subject  for  legislative  regulation.  That  will  be 
sufficient  to  bring  its  sale  in  quantities  less  than  five  gal- 
lons without  license  within  the  rule  already  applied  to 
the  construction  of  this  statute.  (3  Demo,  451.)  This 
rule,  as  it  is  stated  in  the  opinion  of  Justice  WELLES, 
which  was  concurred  in  by  a  majority  of  the  Court  of 
Appeals,  requires  that  the  liquors,  the  traffic  in  which  is 
regulated  by  the  statute,  shall  be  such  as  are  "  known  to 
be  capable,  when  drank,  of  producing,  and  which  gener- 
ally" result  "in  partial  or  total  intoxication."  He  adds: 
"It  seems  to  me  that  but  one  safe  and  sensible  line  of  dis- 
tinction can  be  drawn  between  the  different  kinds  of  liquor 
containing  alcohol,  in  order  to  determine  upon  which  of 
them  the  statute  was  intended  to  operate,  and  that  is 
between  those  which  are  capable  of  causing  intoxica- 
tion, and  those  containing  so  small  a  percentage  of  alcohol 
that  the  human  stomach  cannot  contain  sufficient  of  the 
liquor  to  produce  that  effect."  (Comrs.  of  Excise  v.  Tay- 
lor, 21  N.  r:,  177-8.) 

Whether,  within  the  operation  of  the  rule  here  main- 
tained, the  article  in  question  is  an  intoxicating  liquor,  must 
depend  upon  the  evidence  given  upon  the  trial.  (The 
Peaple  v.  Hart,  24  How.  P.  R.,  289.)  And  where  that  is 
conflicting,  the  conflict  must  be  determined,  as  all  ques- 
tions of  that  nature  are  under  our  system  of  jurisprudence, 
by  the  jury.  The  conviction  should  be  reversed  and  a  new 
trial  granted. 

MABVTN,  J.,  concurred;  GEOVEE,  P.  J.,  dissented. 

Conviction  reversed  and  new  trial  granted. 

NOTE. — Upon  a  subsequent  trial  of  the  defendant  before  the  Court  of 
Sessions,  under  the  rule  adopted  in  this  opinion,  the  defendant  was  con 
victed;  and  that  conviction  was  affirmed  at  the  February  General  Term  in 
1868,  by  DANIELS,  MARVIN  and  DAVIS,  Justices. 
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COURT  OF  APPEALS.  Albany,  June,  1864.  Denio,  Ch.  J.,  and 
Dames,  Wright,  Selden,  Ingraham,  Hogeboom,  Mullin  and  John- 
son, Judges. 

GEOEGE  CKICHTON,  Plaintiff  in  Error,  v.  THE   PEOPLE, 
Defendants  in  Error. 

A  count  in  an  indictment,  which  omits  to  state  the  time  and  place  at  which 
the  alleged  offense  was  committed,  is  fatally  defective. 

A  general  verdict  of  guilty  will  be  sustained,  although  there  be  a  defective 
count  in  the  indictment,  if  there  be  also  a  good  count  to  which  the  evi- 
dence is  applicable. 

"Whatever  is  alleged  in  a  count,  which  is  not  necessary  to  constitute  the 
offense,  may  be  rejected  as  surplusage.  . 

An  averment  in  an  indictment,  descriptive  of  the  offense  charged,  if  made 
under  a  videlicit,  cannot  be  rejected  as  surplusage. 

On  the  trial  of  an  indictment  for  attempting  to  procure  an  abortion,  evi- 
dence to  prove  that  the  prosecutrix,  who  had  been  examined  as  a  witness 
for  the  people,  had  had  sexual  intercourse  with  other  persons  than  the 
defendant,  is  inadmissible. 

THE  plaintiff  in  error  was  tried  and  convicted  at  the  St. 
Lawrence  County  Court  of  Sessions  of  an  attempt  to  pro- 
cure an  abortion. 

The  first  count  of  the  indictment  charged  "that  George 
Crichton,  late  of  the  town  of  Oswegatchie,  in  the  county 
of  St.  Lawrence,  heretofore,  to  wit:  on  the  twenty-second 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-one,  with  force  of  arms,  &c.,  at  the 
town  of  Oswegatchie,  in  the  said  county  of  St.  Lawrence, 
and  on  divers  other  days  and  times,  did  then  and  there 
advise  and  attempt  to  procure,  and  did  procure  one  Eliza- 
beth Dixon  to  take  certain  medicines,  drugs  and  substances, 
to  wit:  certain  pills,  known  as  "Dr.  James  Clark's  Female 
Pills,"  which  the  said  George  Crichton  then  and  there  pro- 
duced for  the  purpose  and  with  the  intent  of  procuring 
the  miscarriage  of  her,  the  said  Elizabeth  Dixon,  she,  the 
suid  Elizabeth  Dixon,  then  and  there  being  a  pregnant 
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woman,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided." 

The  second  count  was  as  follows: 

"And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present  that  heretofore,  to  wit:  at  the  time  and 
place  aforesaid,  one  Elizabeth  Dixon  was  then  and  there 
a  pregnant  woman;  that  the  said  George  Crichton,  for  the 
purpose  and  with  intent  to  cause  and  produce  the  miscar- 
riage of  her,  the  said  Elizabeth  Dixon,  she  being  such 
pregnant  woman  as  aforesaid,  did  advise  and  procure  her, 
the  said  Elizabeth,  then  and  there  to  take  certain  drugs, 
medicines,  substances  or  pills  to  the  jurors  aforesaid 
unknown,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  the  people 
of  the  State  of  New  York. 

"B.  H.  VARY,  District  Attorney." 

The  defendant  pleaded  "not  guilty." 

The  trial  took  place  in  March,  1863,  before  WILLIAM  C. 
BROWN,  county  judge,  and  the  justices  of  the  sessions. 

After  the  empanneling  of  the  jury,  the  counsel  for  the 
defendant  moved  to  quash  and  strike  out  the  second  count 
of  the  indictment,  on  the  ground  that  it  did  not  allege  any 
time  or  place  where  the  offense  was  committed.  The  court 
denied  the  motion,  and  the  defendant's  counsel  excepted. 

On  the  cross-examination  of  Elizabeth  Dixon,  the  prose- 
cutrix,  she  testified,  among  other  things,  that  she  had 
been  examined  as  a  witness  in  proceedings  in  bastardy 
against  George  Crichton,  as  the  father  of  her  child.  She 
was  then  asked  the  following  question:  "Did  you  not  tes- 
tify on  that  trial  that  you  never  had  had  sexual  intercourse 
with  any  other  man  than  George  Crichton,  and  was  he  not 
discharged  in  those  proceedings  on  the  ground  that  he 
was  not  the  father  of  your  child?"  The  question  was 
objected  to  by  the  district  attorney  and  excluded  by  the 
court,  and  the  defendant's  counsel  excepted. 

George  Lytle  was  called  as  a  witness  for  the  defense, 
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and  asked  the  following  question:  "Did  you  have  sexual 
connection  with  the  witness,  Elizabeth  Dixon,  frequently 
during  the  spring  and  summer  of  1861?"  This  was  also 
objected  to  and  excluded  and  the  defendant's  counsel 
excepted. 

The  case  was  removed  to  the  Supreme  Court,  where  it 
was  argued  before  POTTER,  BOCKES,  JAMES  and  ROSEKKANS, 
Justices,  and  affirmed  in  January,  1864. 

The  opinion  of  the  Supreme  Court  was  as  follows: 

BOCKES,  J.  I  believe  it  to  be  well  settled  on  principle 
and  authority,  that  the  place  where  and  the  time  when  the 
alleged  offense  was  committed  must  be  stated  in  the  indict- 
ment. As  regards  the  place,  this  is  necessary  in  order  to 
show  jurisdiction,  especially  if  the  offense  be  made  such 
by  statute.  It  is  declared  to  be  essential  to  charge  every 
issuable  fact  to  have  happened  at  some  place  within  the 
county  to  which  the  venire  may  be  awarded.  (The  King 
v.  Hollard,  5  Term,  607;  Barb.  Grim.  Law,  280,  281,  and 
cases  cited;  2  Sale,  178,  180;  Chit.  Grim.  Law,  vol.  4  pp. 
193,  4,  5,  and  cases  cited.)  The  reason  of  the  rule  is  that 
it  may  appear  that  the  offense  was  committed  within  the 
jurisdiction  of  the  court.  It  is  not  necessary  to  prove  the 
precise  time  and  place  as  laid  in  the  indictment,  if  shown 
to  have  occurred  within  the  jurisdiction  of  the  court, 
except  when  the  place  is  the  essence  of  the  crime.  (As 
to  precision  in  indictments,  see  HasMns  v.  The,  People,  16 
N.  Y.,  344,  348-9;  The  People  v.  Allen,  5  Denio,  76; 
The  People  v.  State,  5  Hill,  411;  Manly  v.  The  People.  7 
N~.  Y.,  295.)  I  think  it  very  plain  that  the  second  count 
in  the  indictment  is  fatally  defective,  for  the  reason  that  it 
omits  to  state  the  place  where  the  alleged  offense  was  com- 
mitted. The  offense  charged  in  this  count  is,  that  the 
prisoner  advised  and  procured  Elizabeth  Dixon  to  take 
certain  drugs,  <fcc.,  for  the  purpose  and  with  the  intent  to 
sause  and  produce  a  miscarriage.  At  what  time  and  place 
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such  advice  and  procurement  were  bestowed  is  not  averred. 
True,  it  is  charged  that  he  did  advise  and  procure  her,  the 
said  Elizabeth,  then  and  there,  to  take,  &c.  But  the  words 
"  then  and  there  "  refer  or  apply  only  to  the  time  and 
place  when  and  where  she  should  take  the  drugs  and  medi- 
cines; not  to  the  time  and  place  when  and  where  he  gave 
the  advice.  As  is  well  said  by  the  counsel  for  the  prisoner, 
it  does  not  appear  but  that  the  offense  was  committed  in 
Canada  or  elsewhere,  out  of  the  jurisdiction  of  the  court. 
Were  this  the  only  count  in  the  indictment,  I  should  have 
no  hesitation  in  pronouncing  it  defective,  and  the  convic 
tion  erroneous. 

But  a  general  verdict  of  guilty  will  be  upheld  if  there 
be  one  good  count  to  which  the  evidence  can  properly 
apply.  (4  Park.  Crim  R.,  26;  1  ibid,  246;  Ibid,  202; 
8  Wend.,  210;  3  Hill,  194;  1  John.,  320.)  It  remains, 
therefore,  to  be  seen  whether  the  evidence  will  support  the 
first  count. 

In  this  count  the  prisoner  is  charged  with  having  advised 
Elizabeth  Dixon  "to  take  certain  medicines,  drugs  and 
substances,  to  wit:  certain  pills  known  as  '  Dr.  James  Clark's 
Female  Pills,'  which  the  said  George  Crichton  then  and 
there  produced,  for  the  purpose  and  with  the  intent  of 
procuring  the  miscarriage,"  &c.  The  words  "  which  the 
said  George  Crichton  then  and  there  produced,"  may  be 
disregarded  or  deemed  expunged  as  surplusage.  The 
production  of  the  medicine  by  the  prisoner  constituted  rib 
part  of  the  offense  declared  by  the  statute.  Mere  sur- 
plusage will  not  vitiate  an  indictment,  nor  need  it  be 
proved  if  stated.  (Lohman  v.  The  People,  1  Com.,  379.) 
The  material  charge  then  is,  that  he  advised  and  procured 
Elizabeth  Dixon  to  take  certain  medicine,  drugs  and  sub- 
stances, to  wit:  certain  pills  known  as  "Dr.  James  Clark's 
Female  Pills,"  for  the  purpose  and  with  the  intent  of  pro- 
curing a  miscarriage.  Will  the  evidence  sustain  the 
verdict  of  guilty  on  this  charge? 
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The  evidence  of  Elizabeth  is,  that  'the  prisoner  procured 
her  a  bottle  of  Dr.  Clark's  female  pills,  and  told  her  to 
take  them  and  she  would  be  all  right,  or  it  would  make 
her  all  right.  It  was  also  proved  that  he  bought,  about 
the  time  mentioned  by  the  witness,  at  Ralph's  store,  a 
bottle  of  Sir  James  Clark's  female  pills.  Elizabeth  also 
testified  that  he  told  her  that  he  bought  the  medicine  at 
Ralph's  store.  In  connection  with  this,  however,  it  should 
be  stated  that  she  testified  that  he  procured  for  her  other 
medicines  besides  Dr.  Clark's  pills,  and  to  this  the  pris- 
oner's statement  may  have  had  application. 

Had  the  indictment  preferred  a  general  charge,  that  the 
prisoner  advised  and  procured  Elizabeth  Dixon  to  take 
certain  medicines,  pills  and  substances,  for  the  purpose  and 
with  the  intent,  &c.,  without  specifying  what  they  were 
under  a  videlicit,  I  think  the  offense  would  be  proved  by 
this  evidence,  for  the  crime  would  then  have  been  estab- 
lished, and  what  the  medicine  or  substance  was  called 
would  have  been  immaterial.  The  proof  would  show  that 
the  prisoner  advised  the  woman  to  take  a  medicine,  drug 
or  substance,  with  the  unlawful  intent  denounced  and  made 
criminal  by  the  statute,  and  the  name  of  the  substance 
would  have  been  of  no  importance  whatever. 

But  can  that  which  is  averred  in  the  indictment  under  a 
videlicit  descriptive  of  the  offense  charged,  be  held  to  be 
surplusage,  and  hence  immaterial  ?  This  question  is 
answered  in  the  negative  by  the  decision  in  The  People  v. 
Jackson  (3  Denio,  101).  The  court  there  held  that  when 
the  indictment  does  not  stop  with  the  general  charge,  but 
proceeds  under  a  videlicit  to  explain  or  render  more  cer- 
tain by  description,  the  description  becomes  a  material 
part  of  the  charge.  It  is  the  office  of  a  videlicit  to  restrain 
or  limit  the  generality  of  preceding  words,  and  in  some 
instances  to  explain  them.  If  what  precedes  be  matter 
of  direct  averment  and  material,  then  what  is  stated  under 
the  videlicit  will  be  deemed  material  and  traversable,  for 
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all  material  facts,  whether  stated  with  or  without  a  vide- 
licit,  are  travcrsable.  And  if  traversable,  they  must  be 
proved,  inasmuch  as  nothing  is  legally  traversable  by 
either  party  except  what  the  adverse  party  may  be  required 
to  prove.  In  this  case  what  preceded  the  videlicit  consti- 
tuted the  substantial  offense,  and  was  matter  of  direct 
averment,  and  what  followed  by  way  of  limitation  or  ex- 
planation was  consequently  material  and  traversable.  The 
public  prosecutor  was  therefore  bound  to  prove  the  charge 
as  laid,  according  to  the  additional  explanation  or  descrip- 
tion, which,  under  the  averment,  became  material.  But 
has  he  not  done  so?  The  general  charge  is  clearly  proved, 
as  is  also  the  description  or  explanatory  part  in  its  sub- 
stance. It  is  proved  that  the  prisoner  purchased  pills 
known  as  "  Sir  James  Clark's  Female  Pills,"  and  about 
that  time  gave  pills  to  Miss  Dixon,  advising  her  to  take 
them  for  the  purpose  of  procuring  a  miscarriage,  telling 
her  they  were  Dr.  Clark's  female  pills.  This  evidence 
tends  to  establish  the  offense  charged  in  its  particulars  of 
description,  and  is  not  open  to  the  objection  that  it  proves 
another  or  different  offense.  There  is  no  substantial 
variance  between  the  indictment  and  the  proof  given  in 
support  of  it. 

No  point  is  made  by  the  counsel  for  the  prisoner  as  to 
the  admissibility  or  rejection  of  evidence. 

A  new  trial  must  be  denied,  the  proceedings  of  the 
court  of  sessions  affirmed,  and  the  case  remitted,  in  order 
that  judgment  may  be  pronounced  on  the  verdict. 

A  writ  of  error  was  then  brought,  removing  the  case 
into  the  Court  of  Appeals. 

Myers  &  Magone,  for  plaintiffs  in  error. 

B.  H.  Vary  (District  Attorney),  for  the  people. 

The  opinion  of  the  court  was  delivered  by 

INGRAHAM,  J.  There  was  no  error  in  excluding  the 
inquiry  put  to  Lytle  as  to  his  connection  with  Elizabeth 
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Dixon.  It  was  immaterial  whether  any  other  person  had 
connection  with  her  or  not.  The  offense  charged  was  the 
advising  means  to  produce  an  abortion,  and  would  have 
been  the  same  whether  the  prisoner  or  Lytle  was  the 
father  of  the  child.  The  main  question  in  the  case  is 
whether  the  court  erred  in  refusing  to  strike  out  the 
second  count  in  the  indictment,  and  if  such  refusal  was 
erroneous,  whether  the  verdict  can  be  sustained  notwith- 
standing such  refusal.  The  objection  to  the  second  count 
is  that  there  is  no  time  or  place  averred  at  which  the 
offense  is  charged  to  have  been  committed,  so  as  to  show 
that  it  was  within  the  jurisdiction  of  the  court.  This 
count  charges  that  at  a  certain  time  and  place  the  said 
Elizabeth  Dixon  was  pregnant,  and  that  the  defendant, 
with  intent  to  cause  and  produce  her  miscarriage,  did 
advise  and  procure  her  then  and  there  to  take,  <fec.  The 
objection  to  this  count  is  that  the  words  "then  and  there" 
should  have  been  inserted  prior  to  the  allegation  of  advice 
and  procurement,  and  not  as  to  the  taking  and  use  of  the 
medicines.  The  ordinary  interpretation  of  this  count 
would  be  that  the  advice  was  given  at  the  time  when 
Elizabeth  was  averred  to  be  there,  and  when  it  was  averred 
that  she  was  to  take  the  medicine  advised  and  procured  to 
be  taken.  It  was  all  in  the  same  tense  and  related  to  the 
same  moment  of  time.  The  charge  was  that  she  was  then 
pregnant;  that  the  prisoner  advised  and  procured  her 
then  and  there  (that  is,  at  the  time  before  mentioned,  viz: 
when  she  was  there  pregnant),  to  take  the  medicines.  All 
the  acts  charged  relate  to  the  same  time,  and  the  applica- 
tion of  the  rule  that  certainty  to  a  common  intent  is  suffi- 
cient, would  be  enough  to  sustain  this  count.  But  conceding 
that  the  second  count  was  defective,  that  would  not  be 
fatal  if  the  first  count  was  good.  (People  v.  Willy,  3 
Hill,  194;  Kane  v.  The  People,  8  Wend.,  210;  The  People 
v.  Gilkinson,  4  Parker,  26,  29.)  The  first  count  is  conceded 
by  the  prisoner's  counsel  to  be  good,  but  he  contends  that 
PAR.— VOL.  VI.  24 
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the  evidence  could  not  apply  to  it.  The  averment  is  that 
the  prisoner  advised  Elizabeth  Dixon  to  take  certain  medi- 
cines, drugs  and  substances,  to  wit:  certain  pills  known  as 
"Dr.  James  Clark's  Female  Pills,"  and  the  evidence  was 
that  he  brought  a  bottle  of  Dr.  Clark's  female  pills  and 
told  her  to  take  them,  &c.  There  can  be  no  doubt,  if  the 
nature  of  the  medicine  had  not  been  stated  under  a  vide- 
licit,  the  count  would  have  been  amply  sufficient,  and  the 
evidence  would  have  sustained  it.  It  has  been  held  that 
whatever  is  not  necessary  to  constitute  the  offense  may  be 
treated  as  surplusage.  This  is  particularly  the  case  where 
the  offense  is  statutory,  and  in  such  a  case  it  is  always 
sufficient  to  charge  the  offense  in  the  words  of  the  statute, 
although  more  particularity  is  required  in  bringing  the 
offense  within  it;  whereas,  in  this  case  more  words  are 
used  than  are  necessary  to  make  out  the  offense.  I  think 
the  remaining  may  be  rejected  as  surplusage.  Various 
cases  to  this  effect  may  be  found  in  2  Wharton  Cr.  Tr., 
626.  But  I  think  the  allegation  was  substantially  proven 
if  it  was  not  to  be  regarded  as  surplusage.  The  evidence 
showed  the  prisoner  to  have  done  everything  averred 
in  this  count,  excepting  that  the  pills  recommended  were 
Dr.  Clark's  pills  instead  of  Dr.  James  Clark's  pills,  and 
there  was  also  evidence  to  show  that  the  prisoner  had 
purchased  Sir  James  Clark's  pills  at  the  place  where  he 
told  Elizabeth  Dixon  he  had  purchased  them.  If  it  had 
been  necessary  to  show  that  the  pills  he  recommended 
were  Dr.  James  Clark's  pills,  the  evidence  was  ample 
to  submit  to  the  jury  the  question  whether  it  was  this 
particular  medicine  the  prisoner  recommended,  and  upon 
this  point  their  finding  is  against  the  prisoner.  There 
is  no  ground  for  interfering  with  the  judgment  of  the 
general  term. 

Judgment  affirmed  and  proceedings  remitted. 
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SUPREME  COURT.     St.  Lawrence  General  Term,  October,  1865. 
Bockes,  James  and  Bosekrans,  Justices. 

PETER   LA   BEAU,    Plaintiff   in   Error,   v.   THE    PEOPLE, 
Defendants  in  Error. 

An  indictment  charging  that  the  defendant  administered  poison  is  sustained 
by  proof  that  the  defendant  obtained  the  poison  and  mixed  it  with  the 
food  which  he  knew  was  prepared  for  the  use  of  the  person  poisoned. 

It  was  charged  in  an  indictment  that  the  defendant  "did  administer  and 
did  cause  and  procufe  to  be  administered,"  certain  poison,  &c.  Held, 
that  it  was  not  liable  to  the  objection  of  duplicity,  though  the  statute, 
by  using  the  disjunctive,  had  made  "  administering"  and  '•  caiising  and 
procuring  to  be  administered,"  separate  and  distinct  offenses. 

On  the  trial  of  an  indictment  for  murder  by  poisoning,  it  is  competent, 
upon  the  question  of  intent,  to  prove  that  a  short  time  before  the  pro- 
curing of  the  poison,  the  defendant  had  in  his  possession  a  "slung  shot" 
with  which  he  threatened  that  he  would  take  the  life  of  the  deceased,  and, 
with  such  proof,  the  weapon,  may  be  exhibited  in  court  and  identified 
before  the  jury. 

The  extent  to  which  counsel  may  go  on  the  cross-examination  of  a  witness 
in  inquiring  as  to  immaterial  matters,  .with  a  view  to  impair  the  credi- 
bility of  the  witness,  rests  in  the  discretion  of  the  court,  and  is  not  sub- 
ject to  review  on  exception.  (Overruling  The  People  v.  Blakely,  4  Park. 
Crim..  Rep.,  176.) 

Form  of  an  indictment  for  murder  by  poisoning. 

The  prisoner  was  arraigned  and  pleaded  not  guilty  to 
the  following  indictment: 

St.  Lawrence  county,  ss: 

The  jurors  of  the  people  of  the  State  of  New  York,  in 
and  for  the  body  of  the  county  of  St.  Lawrence,  to  wit: 
Harlow  Godard,  Schuyler  Briggs,  William  Furness,  Adam 
Pike,  Lewis  Bartholomew,  John  Hay,  H.  F.  Taylor,  Isaac 
Sheldon,  Joseph  B.  Ellsworth,  Charles  J.  Gillett,  Joseph 
Frith,  Andrew  Dalzell,  George  Woodbridge,  James  F. 
Brownell,  George  Forsythe,  Sylvanus  Ellis,  Charles  Gal- 
loway, Thomas  Stocker,  good  and  lawful  men  of  said 
county,  now  here  sworn  and  charged  to  inquire  for  the 


372  DECISIONS  IN  CRIMINAL  CASES. 

La  Beau  v.  The  People. 

said  people  in  and  for  the  body  of  said  county,  upon  their 
oath,  do  present  that  Peter  La  Beau,  late  of  the  town  of 
Oswegatchie,  in  the  county  of  St.  Lawrence,  heretofore, 
to  wit:  on  the  first  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-four,  with 
force  of  arms,  &c.,  at  the  town  of  Oswegatchie,  in  the  said 
county  of  St.  Lawrence,  in  and  upon  one  Julius  Denny, 
then  and  there  being,  feloniously  did  make  an  assault  and 
unto  him,  said  Denny,  a  deadly  poison,  to  the  jury  unknown, 
did  then  and  there  administer,  with  intent  him,  said  Denny, 
then  and  there  feloniously  to  kill,  and  which  said  poison 
by  the  administering  aforesaid  was  then  and  there  actually 
taken  by  the  said  Denny,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

II.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  Peter  La  Beau,  heretofore,  to  wit: 
on  the  first  day  of  October,  in  the  year  one  thousand  eight 
hundred  and  sixty-four,  at  the  town  of  Oswegatchie,  in  said 
county,  in  and  upon  one  Julius  Denny,  then  and  there 
being,  feloniously  did  make  an  assault,  and  unto  him,  said 
Denny,  one  ounce  of  deadly  poison,  commonly  called  and 
known  as  strychnia,  did  then  and  there  administer,  with 
intent  him,  said  Denny,  then  and  there  feloniously  to  kill 
and  murder,  and  which  said  poison,  by  the  administering 
aforesaid,  was  by  the  said  Denny  then  and  there  actually 
taken,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

HI.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  Peter  La  Beau,  heretofore,  to  wit: 
on  the  first  day  of  October,  in  the  year  one  thousand  eight 
hundred  and  sixty-four,  at  the  town  of  Oswegatchie,  in  said 
county,  in  and  upon  one  Julius  Denny,  then  and  there 
being,  did  feloniously  make  an  assault,  and  unto  him,  said 
Denny,  one  ounce  of  deadly  poison,  commonly  called  and 
known  as  strychnia,  did  then  and  there  cause  and  procure 
to  be  administered,  with  intent  him,  said  Denny,  then  and 
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there  feloniously  to  kill,  and  which  said  poison,  by  the 
causing  and  procuring  to  be  administered  as  aforesaid,  was 
by  the  said  Denny  then  and  there  actually  taken,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

IV.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  Peter  La  Beau,  heretofore,  to  wit: 
on  the  first  day  of  October,  in  the  year  one  thousand  eight 
hundred  and  sixty-four,  at  the  town  of  Oswegatchie,  in  said 
county,  in  and  upon  one  Julius  Denny,  then  and  there 
being,  did  feloniously  make  an  assault,  and  unto  him,  said 
Denny,  fifteen  grains  of  poison,  known  as  strychnia,  did 
then  and  there  administer,  and  did  then  and  there  cause 
and  procure  to  be  administered,  with  intent  him,  said 
Denny,  then  and  there  feloniously  to  kill,  by  then  and  there 
mingling,  and  then  and  there  causing  and  procuring  said 
poison  to  be  mingled  with  the  food  of  him,  said  Denny, 
and  which  said  poison,  by  means  of  the  mingling  with  the 
food,  as  aforesaid,  and  by  means  of  the  causing  and  pro- 
curing to  be  mingled  with-  the  food,  as  aforesaid,  was  by 
the  said  Denny  then  and  there  actually  taken,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the  State  of  New  York. 

B.  H.  VARY,  District  Attorney. 

The  indictment  was  brought  to  trial  at  the  St.  Lawrence 
Oyer  and  Terminer  in  February,  1865,  before  Mr.  Justice 
JAMES  and  the  justices  of  the  Sessions. 

The  prisoner's  counsel  moved  that  the  fourth  count  of 
the  indictment  be  struck  out  for  duplicity;  but  the  motion 
was  denied,  and  an  exception  taken. 

Mrs.  Susan  Denny — whose  husband  had  been  poisoned, 
and  who  was  claimed  to  have  been  an  accomplice,  was 
examined  as  a  witness  for  the  prosecution,  and  among  other 
things  testified,  that  a  short  time  before  the  poisoning  she 
saw  the  prisoner  have  in  his  hand  a  ball,  covered  with 
leather,  which  he  said  was  a  "  slung  shot,"  and  that  he  was 
going  to  throw  it  through  the  head  of  the  deceased.  The 
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"slung  shot"  was  produced  in  court,  and  identified  before 
the  jury.  The  defendant's  counsel  excepted  to  the  evi- 
dence, and  also  to  the  production  of  the  instrument  in 
court. 

On  the  cross-examination  of  this  witness,  she  was  asked 
as  follows: 

Q.  Were  you  not  in  the  habit  of  having  sexual  connec- 
tion with  other  men  than  your  husband,  before  you  had 
carnal  connection  with  La  Beau  ? 

This  was  objected  to  and  excluded,  and  the  prisoner's 
counsel  excepted. 

The  following  question  was  then  asked: 

Q.  Were  you  not  in  the  constant  habit  of  having  sexual 
connection  with  Lawrence  Marney,  David  La  Venture, 
Charles  Seguin  and  A.  Seguin  for  the  last  five  years? 

This  question  was  also  objected  to  and  excluded,  and  an 
exception  taken. 

The  prisoner  was  found  guilty,  and  sentenced  to  ten 
years  and  two  months  imprisonment,  and  the  case  was 
removed  by  writ  of  error  to  this  court. 

Myers  &  Magone,  for  plaintiff  in  error. 

I.  The  first,  second  and  third  counts  of  the  indictment 
charge  an  offense  against  article  two,  chapter  one,  section 
thirty-seven,  title  two,  part  four  of  the  Revised  Statutes, 
and  there  is  no  evidence  whatever  in  the  case  even  tending 
to  prove  the  offense  charged  against  the  prisoner  in  the 
first,  second  and  third  counts  of  the  indictment. 

The  statute  is  as  follows: 

"  §  37.  Every  person  who  shall  be  convicted  of  having 
administered,  or  of  having  caused  and  procured  to  be 
administered,  any  poison  to  any  other  human  being,  with 
intent  to  kill  such  being,  and  which  shall  have  been  actually 
taken  by  such  being,  whereof  death  shall  not  ensue,  shall 
be  punished  by  imprisonment  in  a  State  prison  for  a  term 
not  less  than  ten  years." 
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It  will  be  observed  that  the  offense  consists  in  having 
administered,  or  having  caused  and  procured  to  be  adminis- 
tered, any  poison  to  any  other  human  being,  with  intent  to 
kill,  &c.  These  are  not  words  of  doubtful  and  obscure 
meaning. 

There  is  no  evidence  in  the  case  that  the  prisoner  admin- 
istered the  poison  by  any  act,  or  handed  the  poisoned 
victuals  to  Denny,  or  that  he  advised,  suggested,  did  or 
said  anything  whatever  to  induce  Julius  Denny  to  partake 
of  the  poisoned  food. 

In  order  to  complete  the  offense  under  the  statute,  there 
must  be  something  more  than  the  mere  mixing  of  the 
poison  with  food  intended  for  a  human  being.  To  con- 
stitute an  administering,  some  act  must  be  done  or  word 
said  beyond  the  single  act  of  mingling  the  poison  with  the 
food. 

The  English  statute  is  different  from  ours  in  this,  that  it 
includes  after  the  word  administer,  "  or  shall  cause  to  be 
taken  by  any  person  any  poison  or  other  destructive  thing" 
Therefore,  we  cannot  gather  any  light  from  an  investiga- 
tion of  English  authorities,  and  we  have  not  been  able  to 
find  any  reported  case  arising  under  our  own  statute  where 
this  point  has  been  presented  to  the  court. 

II.  The  objection  of  duplicity  was  well  taken  to  the 
fourth  count  of  the  indictment.  (3  Black.  Com.,  311.) 

The  prisoner  is  charged,  in  the  fourth  count  of  the  indict- 
ment, with  feloniously  administering  strychnia  to  Julius 
Denny,  and  with  feloniously  causing  and  procuring  the 
same  to  be  administered  to  said  Julius  Denny,  by  mingling, 
causing  and  procuring  said  poison  to  be  mingled  with  the 
food  of  him,  the  said  Julius  Denny,  and  which  said  poison 
by  means  of  the  mingling  with  the  food,  &c. 

This  count  is  most  certainly  subject  to  the  objection  of 
duplicity,  as  it  charges  distinct  offenses,  viz:  1st.  Admin- 
istering poison.  2d.  Causing  and  procuring  it  to  be 
administered. 
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The  court  therefore  erred  in  denying  the  motion  to  strike 
it  out.  (Whartoris  Amer.  Grim.  Law,  p.  96;  Starkie's  Cr. 
Pr.,  272;  Archbold  Cr.  Pr.,  49;  State  v.  Lot,  1  Richard- 
son, 260;  Com.  v.  Gable,  1  Serg.  &  Rawle,  423;  U.  8.  v. 
Sharp,  1  Peters'  C.  C.  R.,  131;  State  v.  kelson,  8  N.  jff, 
153;  People  v.  Wright,  9  Wend.,  193.) 

If  it  does  not  charge  the  oflense  of  mingling  poison  with 
food  with  intent  to  kill  or  injure,  then  the  count  is  subject 
to  the  same  objection  that  we  have  urged  against  the  first, 
second  and  third  counts  of  the  indictment,  to  wit:  That 
there  is  no  evidence  whatever  to  sustain  the  charge  of 
administering  or  causing  and  procuring  the  poison  to  be 
administered. 

III.  The  court  erred  in  overruling  the  objection  by  the 
prisoner's  counsel  to  the  district  attorney  producing  and 
identifying  the  slung  shot. 

As  proof  that  the  prisoner  made  or  had  a  slung  shot 
could  not  establish  the  fact  that  he  committed  the  crime 
charged  in  the  indictment,  nor  could  it  even  in  the  remotest 
degree  show  or  tend  to  show  a  motive  in  the  mind  of  the 
prisoner  for  the  commission  of  the  crime  charged,  and  yet 
it  must  have  necessarily  prejudiced  the  minds  of  the  jury 
against  the  prisoner. 

When  an  error  is  committed  in  the  admission  of  illegal 
testimony  after  objection,  which  bears  in  the  least  degree 
on  the  result,  it  cannot  be  disregarded.  (The  People  v. 
Wiley,  1  Hill,  194,  214;  Worrell  v.  Parmalee,  1  Comst, 
519,  521;  Lochvood  v.  Thorn,  18  W.  Y.,  286,  in  the  opinion 
of  Selden,  293;  Osgood  v.  Manhattan  Company,  3  Cowen, 
612,  621;  Marquand  v.  Webb,  16  John.  Rep.,  49;  Anthoine 
v.  Coit,  2  Hall  S.  C.  R.,  40;  Strang  v.  Whitehead,  12 
Wend.,  64;  Penfield  v.  Carpenter,  13  John.  Rep.,  350; 
Irvin  v.  CooJce,  15  John.,  239;  Homer  v.  Baring,  10  John., 
128;  Boyle  v.  Coleman,  13  Barb.,  43;  Cowen  and  Hill's 
Notes,  428.) 

This  evidence  is  also  subject  to  the  further  objection 
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that  it  proved  a  violation  of  chapter  268,  Session  Laws  of 
1849,  page  403,  another  and  distinct  offense.  (Kinchelow 
v.  State,  5  Humph.  Rep.,  9;  Commonwealth  v.  Call,  21 
Pick.  Rep.,  515.) 

Proof  of  any  one  crime  cannot  be  introduced  to  support 
the  charge  of  another.  (Ibid;  People  v.  White,  14  Wend., 
111.) 

In  the  People  v.  McMahon  (15  N.  Y.  R.,  397),  the  court 
say:  "  However  clear  the  proof  of  the  prisoner's  guilt  in 
this  case  may  be,  it  is  better  that  the  people  should  be  put 
to  the  trouble  of  establishing  it  upon  a  second  trial  than 
that  the  force  of  a  salutary  rule,  upon  which  life  may  often 
depend,  should  be  impaired."  I  concur  in  the  sentiment 
expressed  by  Baron  HOTHAM,  in  Thompson's  Case  (1  Leach, 
291),  when,  upon  rejecting  evidence  upon  a  statement  made 
by  the  prisoner,  he  said:  "  Too  great  a  chastity  cannot  be 
preserved  on  this  subject." 

IV.  On  the  cross-examination  of  Mrs.  Susan  Denny,  the 
prisoner's  counsel  asked  the  following  questions: 

Q.  Were  you  not  in  the  habit  of  having  sexual  connec- 
tion with  other  men  than  your  husband,  before  you  had 
carnal  connection  with  La  Beau? 

Q.  Were  you  not  in  the  constant  habit  of  having  sexual 
connection  with  Lawrence  Marney,  David  La  Venture, 
Charles  Seguin  and  A.  Seguin  for  the  last  four  years? 

We  insist  that  the  court  erred  in  the  exclusion  of  this 
evidence.  Mrs.  Denny  was  the  principal  witness  for  the 
prosecution  and  without  her  testimony  the  case  could  not 
have  gone  to  the  jury.  It  was,  therefore,  competent  within 
all  the  known  rules  of  law  to  impeach  her.  And,  there- 
fore, the  real  question  that  presents  itself  for  the  conside- 
ration of  the  court  is  whether  it  is  competent  to  impeach 
a  witness  by  his  own  testimony,  as  to  specific  acts  of  crime 
or  gross  immorality  of  conduct. 

We  think  that  the  law  sanctions  this  mode  of  impeach- 
ment on  cross-examination.  It  would,  in  many  cases, 


378  DECISIONS  IN  CRIMINAL  CASES. 

La  Beau  v.  The  People. 

amount  to  a  denial  of  justice  to  exclude  such  evidence,  as 
otherwise  a  witness  steeped  in  moral  turpitude  can  shield 
himself  on  cross-examination  from  disclosing  his  immoral 
practices,  simply  because  it  may  expose  the  witness  to  dis- 
grace, when  the  sole  object  of  the  cross-examination  of  such 
:i  witness  as  Mrs.  Susan  Denny  is  to  impeach  her,  either  by 
self-contradiction  or  by  impeachment  of  her  moral  charac- 
ter. In  a  case  of  this  kind  the  object  of  the  cross-examina- 
tion is  to  enable  the  jury  to  decide  upon  the  weight  to  be 
given  to  the  testimony  of  a  witness  which  the  law  tolerates 
only  from  necessity.  When  the  liberty  of  the  prisoner 
depends  upon  the  testimony  of  a  single  witness,  and  that 
witness  an  accomplice  in  the  commission  of  the  crime,  tes- 
tifying to  secure  her  own  liberty,  at  the  expense  of  that  of 
the  prisoner,  it  is  of  infinite  importance  that  the  jury  who 
are  to  decide  upon  that  testimony  should  know  to  the 
greatest  extent  how  far  the  witness  is  to  be  trusted.  Green- 
leaf  on  Evidence,  §  455,  says:  "They  cannot  look  into  his 
breast  to  see  what  passes  there;  but  must  form  their  opin- 
ion on  the  collateral  indications  of  his  good  faith  and  sin- 
cerity. Whatever,  therefore,  may  materially  assist  them 
in  this  inquiry,  is  most  essential  to  the  investigation  of 
truth;  and  it  cannot  but  be  material  for  the  jury  to  under- 
stand the  character  of  the  witness  whom  they  are  called 
on  to  believe,  and  to  know  whether,  although  he  has  not 
been  convicted  of  any  crime,  he  has  not  in  some  measure 
rendered  himself  less  credible  by  his  disgraceful  conduct." 

The  following  are  authorities  where  such  a  course  of 
examination  has  been  sustained  by  the  courts. 

When  a  witness  is  asked  on  cross-examination  whether 
he  has  not  been  convicted  and  punished  for  an  infamous 
crime,  it  seems  that  he  is  bound  to  answer  the  question. 
(State  v.  Garrett,  1  Jones,  N.  C.,  357.) 

A  witness  on  a  cross-examination,  in  order  to  discredit 
him,  may  be  asked  if  he  had  not  committed  perjury  in  the 
State  of  Georgia.  (State  v.  March,  1  Jones  N.  C.  R.,  526; 


ST.  LAWRENCE,  OCTOBER,  1865.  379 

La  Beau  v.  The  People. 

The  People  v.  Abbott,  19  Wend.,  191;  The  People  v. 
Blakely,  4  Park.  Or.  R.,  175;  The  People  v.  Gay,  1  Park. 
Or.  R.,  318,  affirmed  in  Court  of  Appeals,  3  Seld.,  378.) 

In  the  case  of  The  People  v.  Blakely  (4  Park.  Cr.  R.~), 
above  cited,  the  precise  question  raised  on  cross-examina- 
tion in  this  case  was  before  the  court  at  General  Term, 
Sixth  District,  and  the  right  to  such  a  course  of  examina- 
tion was  affirmed  by  the  court.  In  the  opinion  BALCOM, 
J.,  at  page  182,  the  court  say: 

"Vicious  habits,  of  whatever  kind,  sear  the  conscience 
and  prepare  those  who  practice  them  for  the  easy  utterance 
of  falsehood.  The  late  Justice  COWEN  thought  the  credit 
of  a  witness  was  much  affected,  when  he  confessed  upon  a 
cross-examination,  he  had  for  some  time  led  an  idle  and 
intemperate  life,  the  inmate  of  porter-houses,  at  home 
unreasonably  late,  and  had  for  two  years  been  wasting  his 
means  in  a  course  of  adulterous  lewdness,  alienated  from 
his  family,  unjust  to  them  and  to  his  creditors."  (The 
People  v.  Rector,  16  Wend.,  586.) 

And,  after  reviewing  the  several  authorities,  the  court,  at 
page  133,  declare: 

"  Now,  and  notwithstanding  the  above  mentioned  views 
of  Greenleaf,  and  the  cases  cited  by  him  to  support  them, 
the  weight  of  authority  is  in  favor  of  allowing  questions 
to  be  put  to  witnesses  on  cross-examination,  which  do  not 
relate  to  the  matter  in  issue,  if  affirmative  answers  thereto 
would  affect  the  general  character  of  the  witnesses." 

B.  H.  Vary  (District  Attorney),  for  defendants  in  error. 

I.  It  was  claimed  the  fourth  count  was  bad  for  duplicity. 

Duplicity  is  defined  as  charging  two  distinct  offenses  in 
one  indictment. 

Where  the  language  of  the  statute  creating  the  offense 
is  in  the  disjunctive,  it  is  good  pleading  to  unite  them 
both  in  one  count  in  the  conjunctive. 

Thus,  "burn  or  cause  to  be  burned "  was  pleaded  " burned 
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and  caused  to  be  burned."  (State  v.  Price,  6  Halst., 
203.) 

"  Sell  or  offer  for  sale "  any  lottery  ticket,  pleaded 
"  offering  for  sale  and  selling."  (Commonwealth  v.  Eaton, 
15  Pick.,  273.) 

The  words  "  set  up  or  promote  "  an  exhibition,  pleaded 
"  set  up  and  promote,"  held  not  bad  for  duplicity.  (Com- 
monwealth v.  Twitchell,  4  Cush.,  75.) 

The  words  ;'  administered  or  cause  to  be  administered  " 
poison,  pleaded  as  "  administered  and  caused  to  be  admin- 
istered," held  good.  (Bon  v.  /State,  22  Alab.,  9.  See  also 
Wharton,  §§  390,  391.) 

But,  suppose  the  count  obnoxious  to  the  charge  of  dupli- 
city, it  is  not  fatal.  "  It  has  been  often  held  that  it  is  no 
objection  to  an  indictment,  especially  after  verdict,  that 
charges  which  might  have  been  the  subject  of  distinct 
indictments  are  included  in  one  count.  (Wharton,  §  395; 
Com.  v.  Tuck,  20  Pick.,  356.) 

II.  Objections  taken  by  the  defendant  as  to  the  identifi- 
cation and  proof  of  the  manufacturing  and  having  in  pos- 
session a  slung  shot  by  the  defendant. 

Exceptions  taken  by  the  defendant  to  the  ruling  of  the 
court  sustaining  the  objections  of  the  prosecution  to  evi- 
dence offered  to  show  adulterous  intercourse  by  Mrs. 
Denny  with  divers  persons,  with  a  view  to  impeachment. 

1st.  A  reasonable  ground  for  the  objection  taken,  show- 
ing the  manufacture  and  possession  of  the  slung  shot,  can 
scarcely  be  imagined. 

The  rule  is  elementary.  "  Where  the  scienter  or  quo 
ammo  is  requisite  to,  and  constitutes  a  necessary  and  essen- 
tial part  of,  the  crime  with  which  the  person  is  charged, 
and  proof  of  such  guilty  knowledge  or  malicious  intention 
is  indispensable  to  establish  his  guilt  in  regard  to  the 
transaction  in  question,  testimony  of  such  acts,  conduct  or 
declarations  of  the  accused,  as  tend  to  establish  such 
knowledge  or  intent,  is  competent,  notwithstanding  they 
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may  constitute  in  law  a  distinct  crime.  (Wharton  Grim. 
Law,  §§  649,  655.) 

It  would  have  been  perfectly  competent,  if  such  had 
been  the  case,  to  have  proved,  as  showing  guilty  intent, 
that  the  defendant  said  he  had  a  slung  shot  which  he  was 
going  to  put  through  Julius'  head.  He  did  say,  "this  is 
going  through  Julius'  head"  Producing  it  and  showing 
what  "this"  in  fact,  was,  must  be  equally  as  good  as  his 
declaration  that  he  had  a  slung  shot. 

A  number  of  cases  in  which  the  weapon  was  produced 
in  court,  and  proved,  will  be  found  in  WTiarton,  §  836. 

The  evidence  of  finding  the  slung  shot  in  La  Beau's  room 
was  important,  and  strongly  corroborated  Mrs.  Denny's 
evidence  on  a  material  point,  viz:  the  intent  of  La  Beau  to 
dispose  in  some  manner  of  Denny. 

2d.  The  defendant  proposed  to  show  that  Mrs.  Denny 
was  in  the  habit  of  having  sexual  connection  with  various 
men,  which  was  objected  to  and  the  objection  sustained. 

The  ground  on  which  this  testimony  was  offered  must 
have  been  with  a  view  of  impeaching  the  witness. 

It  was  clearly  incompetent.  The  rule  as  to  impeachment 
is  stated  by  COWEN  in  his  Treatise  (vol.  2,  p.  449,  3d  ed.\ 
as  follows:  "  To  impeach  the  credit  of  a  witness,  the  oppo- 
site party  may  disprove  the  facts  stated  by  him,  or  may 
examine  other  witnesses  as  to  his  general  character,  but 
they  will  not  be  allowed  to  speak  to  particular  facts  or 
parts  of  his  conduct;  for  though  every  man  is  supposed 
capable  of  supporting  the  former,  it  is  not  likely  that 
he  should  be  prepared  to  answer  the  latter  without 
notice." 

This  rule  was  adopted  and  approved  in  People  v.  Rec- 
tor (19  Wend.,  569).  At  page  580,  Justice  COWEN  says: 
"  Thus  a  collateral  issue  is  raised  upon  character,  and  on 
the  trial  of  it  you  can  never  inquire  into  particular  facts. 
For  this  there  are  two  reasons:  1st.  It  would  be  impos- 
sible for  a  witness  to  prepare  for  trying  his  particular 
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conduct.  In  this  way,  says  PRATT,  Ch.  J.,  the  character 
of  witnesses  might  be  villified  without  their  having  an 
opportunity  to  be  vindicated.  (Bayers'  Case,  6  Ilargr.  St. 
Tr.,  298;  15  How.  St.  Tr.  [8.  (7.],  285;  and  see  Roscoe's 
Cr.  Ev.t  Phil  ed.,  1836,  p.  136;  14  Wend.,  111.)  And, 
secondly,  it  would  lead  to  an  indefinite  number  of  issues. 
The  character  of  each  witness  might  be  impeached  by 
separate  charges,  and  loaded  with  such  a  burthen  of  col- 
lateral proof  that  the  administration  of  justice  would 
become  impracticable.  (SAVAGE,  Ch.  J.,  in  Bakeman  v. 
Rose,  14  Wend.,  110,  111,  and  books  there  cited  by  him.) 

In  the  case  of  Corning  v.  Corning  (2  Seld.,  97),  evidence 
was  offered  to  show  improper  intercourse  between  Howe, 
a  witness,  and  plaintiff,  which  was  excluded.  The  court, 
in  its  decision,  says:  "  The  evidence  offered  was  not 
admissible  to  impeach  the  credit  of  Howe.  To  do  that 
the  evidence  must  be  confined  to  his  general  reputation, 
and  cannot  be  permitted  as  to  particular  facts."  (See  also 
2  Phil.  Ev.,  431;  C.'  &  H.  Notes,  764-768;  Jackson  v. 
Lewis,  13  John.,  504.) 

The  case  upon  which  the  counsel  for  the  prisoner  will 
doubtless  rely  is  the  People  v.  BlaJcely  (4  Park.  Cr.  R., 
176).  -The  decision  in  this  case  seems  strongly  to  favor 
the  position  taken  by  the  counsel.  It  can  hardly  be  con- 
sidered as  an  authority.  The  authorities  cited  by  the 
justice,  which  have  a  bearing  upon  the  subject,  are  mostly 
cases  which  bring  in  issue  the  character  of  the  witness 
assailed.  Thus,  in  an  indictment  for  rape,  seduction,  etc., 
the  character  of  the  prosecutrix  for  chastity  necessarily 
comes  in  issue.  (People  v.  Abbott,  19  Wend.,  192.) 

In  the  case  of  Ward  v.  People  (6  Hill,  144),  the  question 
was  one  the  answer  to  which,  in  a  particular  way,  might 
criminate  the  witness.  The  district  attorney  objected  for 
that  reason,  which  was  sustained.  The  chancellor  said  he 
had  no  right  to  object  for  that  reason.  "  But  the  objection 
was  properly  sustained,  upon  the  ground  that  the  answer 


ST.  LAWRENCE,  OCTOBER,  1865.  383 

La  Beau  v.  The  People. 

to  the  question  was  not  relevant  to  the  matter  of  the  issue." 
The  court 'affirmed  the  judgment. 

In  the  case  of  Lohman  v.  People  (1  Comst.,  379),  nearly 
the  same  question  was  proposed  as  in  the  case  at  bar.  The 
witness  declined  to  answer.  The  court  held  the  answer  in 
\he  affirmative  would  have  disgraced  her,  but  that  the  fact 
whether  she  had  had  connection  with  other  men  was 
entirely  immaterial. 

It  will  be  seen  by  examination  of  the  several  cases  cited 
in  the  case  of  the  People  v.  Blakely,  that  in  some  instances 
the  question  has  been  admitted  and  in  others  rejected,  but 
in  no  case  has  it  been  made  a  cause  for  a  new  trial;  and 
even  in  the  case  of  Blakely  a  new  trial  was  and  ought  to 
have  been  granted,  for  the  erroneous  ruling  in  excluding 
the  declarations  of  William  Blakely.  It  further  appears 
from  those  cases  that  the  question  can  only  be  allowed  as 
matter  of  cross-examination.  It  was',  therefore,  properly 
excluded  when  asked  of  other  witnesses. 

A  new  trial  should  not  be  granted  in  this  case,  even  if 
the  question  as  a  matter  of  cross-examination  ought  to  have 
been  allowed;  for  the  reasons  that  the  evidence  is  conclusive 
upon  that  point,  and  the  defendant  was  not  injured  by  it. 

The  reasons  which  may  be  adduced  in  favor  of  allowing 
such  questions  are  that  a  moral  delinquency  of  the  witness 
is  thereby  shown;  that  the  witness  has  been  accustomed  to 
lead  an  abandoned  and  disgraceful  life,  and  is  not,  there- 
fore, worthy  of  credit.  These  facts  clearly  appear  in  this 
case.  The  witness  herself  swears  that  "I  had  been  accus- 
tomed to  sleep  with  him  (La  Beau)  for  more  than  two 
years.  I  had  been  having  carnal  connection  with  him  for 
some  time  before  he  came  to  my  house  to  board;"  and  the 
impeaching  testimony  shows  that  her  moral  character  has 
been  bad — disgraceful,  for  the  last  fourteen  years,  while 
not  one  of  the  witnesses  has  heard  her  truth  called  in 
question.  More  than  this  could  not  have  appeared  by  her 
answering  the  question  in  the  affirmative. 
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That  a  now  trial  will  not  be  granted  in  such  cases,  see 
Park  Bank  v.  Tilton  (15  Abbott's  Pr.,  384);  City  Bank 
of  Brooklyn  v.  Dearborn  (20  N.  Y.,  244). 

There  is  still  another  view  to  be  taken  of  this.  Some 
of  the  cases  assume  the  witness  may  decline  to  answer, 
and  all  agree  if  answered,  the  answer  being  on  a  collateral 
issue,  is  conclusive  and  cannot  be  contradicted.  Whichever 
way  the  witness  might  have  answered,  she  could  not,  if 
false,  be  convicted  of  perjury.  Is  it  not  admitting  issues 
which  tend  greatly  to  obstruct  the  administration  of  jus- 
tice ?  and  does  it  not  weaken  the  sanctity  of  an  oath  by 
compelling  or  allowing  witnesses  to  answer  questions  which, 
if  they  answered  falsely,  they  are  not  amenable  to  the  law  ? 

By  the  Court,  BOCKES,  J.  The  plaintiif  in  error  was 
indicted  for  administering,  or  causing  and  procuring  to  be 
administered,  to  one  Julius  Denny,  a  deadly  poison,  with 
intent  to  kill.  He  was  convicted  and  sentenced  at  the  St. 
Lawrence  Oyer,  February,  1865. 

The  indictment  charged  an. offense  under  section  thirty- 
seven  of  article  two,  title  two,  chapter  one,  part  four  of 
the  Revised  Statutes  (2  R.  8.,  666,  §  37),  which  provides 
that  "  every  person  who  shall  be  convicted  of  having 
administered,  or  of  having  caused  and  procured  to  be 
administered,  any  poison  to  any  other  human  being,  with 
intent  to  kill  such  being,  and  which  shall  have  been 
actually  taken  by  such  being,  whereof  death  shall  not 
ensue,  shall  be  punished  by  imprisonment  in  a  State  prison 
for  a  term  not  less  than  ten  years." 

The  indictment  contains  four  counts.  The  first  charges 
that  the  plaintiff  in  error  administered  to  Julius  Denny  a 
deadly  poison,  to  the  jury  unknown,  with  intent  to  kill, 
and  that  the  same  was  actually  taken  by  him.  The  second 
charges  that  he  administered  to  Denny  a  deadly  poison, 
known  as  strychnia,  with  intent,  &c.  The  third  charges 
that  he  caused  and  procured  to  be  administered  to  Denny 
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a  deadly  poison,  known  as  strychnia,  with  intent,  &c. 
And  the  fourth  charges  that  he  administered,  and  caused 
and  procured  to  be  administered,  to  Denny  a  deadly  poison, 
known  as  strychnia,  with  intent,  &c. 

In  the  fourth  count  it  is  stated  how  he  administered  the 
poison,  and  caused  and  procured  it  to  be  administered,  to 
wit:  "By  then  and  there -mingling,  and  then  and  there 
causing  and  procuring  said  poison  to  be  mingled  with  the 
food  of  him,  said  Denny; "  and  how  it  came  to  be  taken 
by  Denny,  to  wit:  "  By  means  of  the  mingling  with  the 
food  as  aforesaid,  and  by  means  of  the  causing  and  procuring 
to  be  mingled  with  the  food  as  aforesaid"  It  will  be 
observed  that  the  italicised  words  charge  no  distinct  offense, 
but  are  an  amplification  only  of  the  material  averments. 
At  most  they  are  but  surplusage,  and  therefore  harmless. 
(Lohman  v.  The  People,  1  JV.  Y.,  379.)  Had  the  explana- 
tion or  amplification  been  stated  under  a  videlicit,  per- 
haps it  would  have  been  deemed  so  far  material  as  to  have 
required  proof  in  its  support.  But  even  if  we  apply  this 
rule,  we  feel,  in  recurring  to  the  evidence,  that  the  explana- 
tion stands  as  well  proved  as  do  the  material  charges  and 
averments. 

I  now  propose  to  examine  the  case  in  the  order  in  which 
the  questions  are  presented  by  the  counsel  for  the  plaintiff 
in  error,  in  his  printed  brief.  It  is  urged  that  the  first  and 
second  counts  of  the  indictment  stand  wholly  unproved, 
inasmuch  as  there  is  no  evidence  that  the  prisoner  adminis  • 
tered  the  poison.  It  is  true  there  is  no  evidence  showing 
that  he  administered  the-  poison  by  an  actual  personal 
manual  delivery  of  it  to  Denny.  But  the  evidence  tended 
to  show  that  he  obtained  the  poison,  and  himself  placed  it 
in  or  on  the  food  which  he  knew  was  prepared  for  Denny's 
immediate  use,  and  thus  furnished  it  to  him.  He  supplied 
the  poison,  and  it  was  taken  through  his  management  and 
instrumentality.  To  administer  medicine,  is  to  direct  and 
cause  it  to  be  taken.  In  Rex  v.  Harley  (4  Car.  <&  Payn, 
PAR.— VOL.  VI.  25 
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368),  the  placing  of  poison  in  a  coffee  pot  which  contained 
coffee  intended  for  immediate  use,  and  which  was  immedi- 
ately drank  at  breakfast,  was  held  to  be  an  "  administer- 
ing." It  seems,  therefore,  that  there  was  evidence  in  the 
case  tending  to  show,  and,  if  credible,  clearly  showing,  that 
the  prisoner  administered  the  poison  to  Denny,  with  the 
intent  charged.  It  cannot,  therefore,  be  said  that  the  first 
and  second  counts  of  the  indictment  stand  unproved  against 
the  general  verdict  of  guilty  found  and  rendered  by  the 
jury.  The  public  prosecutor  was  not  bound  to  elect  on 
which  count  he  would  proceed.  The  indictment  was  evi- 
dently framed  to  meet  the  exigencies  of  the  trial,  having 
in  view  but  one  offense,  under  the  statute  above  cited.  In 
such  case  it  is  common  and  admissible  to  state  the  offense 
with  variations,  to  meet  anticipated  objections  on  the  ground 
of  variance  between  the  case  stated  in  the  indictment  and 
the  proof. 

The  Chancellor  says,  in  Kane  v.  The  People  (8  Wend., 
211),  it  is  every  day's  practice  to  charge  a  felony  in  differ- 
ent ways  in  several  counts  for  the  purpose  of  meeting  the 
evidence  as  it  may  turn  out  on  the  trial.  Each  of  the 
counts  on  the  face  of  the  indictment  purports  to  be  for  a 
distinct  and  separate  offense,  and  the  jury  very  frequently 
find  a  general  verdict  on  all  the  counts,  although  only  on'e 
offense  is  proved. 

He  adds,  "  if  the  different  counts  are  inserted  in  good 
faith  for  the  purpose  of  meeting  a  single  charge,  the  court 
will  not  compel  the  public  prosecutor  to  elect.  (3  Hill,  159 ; 
5  Park.  Cr.  JR.,  39.)  Besides,  it  is  in  the  discretion  of  the 
court  to  compel  the  district  attorney  to  elect  on  which 
count  he  will  proceed,  when  distinct  felonies  are  charged 
in  different  counts,  hence  not  reviewable  on  writ  of  error. 
(3  Hill,  159.)  The  indictment  was  framed  under  a  statute 
to  meet  a  particular  case,  with  several  counts — all,  however, 
having  reference  to  the  offense  denounced  by  the  statute 
and  requiring  the  same  judgment.  The  verdict  is  a  general 
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verdict  of  guilty.  If  it  can  be  seen  on  a  proper  applica- 
tion of  the  evidence  that  the  conviction  is  right  on  either 
count,  it  is  enough,  and  judgment  duly  pronounced  will  be 
sustained,  although  it  should  appear  that  some  of  the 
counts  stand  unproved.  (3  Hill,  213,  214.)  And  it  was 
held  in  the  Court  of  Appeals  (5  Park.  Cr.  R.,  31),  that 
when  a  verdict  of  guilty  was  rendered  upon  an  indictment 
containing  several  counts  relating  to  the  same  transaction, 
it  was  proper  to  pass  judgment  on  the  count  charging  the 
highest  grade  of  offense.  The  rule  is  the  same  when  there 
are  several  counts,  one  of  which  is  bad ;  in  such  case  a 
general  verdict  of  guilty  will  be  upheld  if  there  be  one 
good  count  to  which  the  evidence  can  properly  apply.  (1 
Park.  Cr.  R.,  202;  Ibid,  246;  4  Ibid,  26;  1  John.,  320.)  I 
do  not  mean  to  intimate  that  either  count  of  the  indictment 
in  this  case  stands  unproved.  On  the  contrary,  the  evidence 
bears  upon  the  charge  as  stated  in  each  count,  and  we  may, 
and  I  think  should,  hold  the  prisoner  convicted  by  the 
jury  of  all  that  is  charged  against  him  in  the  indictment 
and  necessary  to  be  proved. 

It  is  urged  that  the  fourth  count  is  bad  for  duplicity. 
The  statute  declares  that  "  every  person,  who  shall  be 
convicted  of  having  administered,  or  of  having  caused  and 
procured  to  be  administered,  any  poison,"  &c.,  shall  be 
punished  as  therein  stated. 

In  the  fourth  count  it  is  charged  that  the  prisoner  did 
administer,  and  did  cause  and  procure  to  be  administered, 
<fec.  Are  two  distinct  offenses  here  charged?  In  the  case  of 
The  Commonwealth  v.  Eaton  (15  Pick.,  273),  the  prisoner 
was  indicted  under  a  statute  which  declared  that,  "If  any 
person  shall  sell  or  offer  for  sale,"  any  lottery  ticket,  &c., 
and  in  the  indictment  it  was  charged  that  he,  "did  unlaw- 
fully offer  for  sale  and  did  unlawfully  sell,"  with  other  for- 
mal averments.  On  demurrer,  on  the  ground  of  duplicity, 
the  court  held  that  the  offering  for  sale  and  selling  consti- 
tuted but  a  single  offense,  and  overruled  the  demurrer.  In 
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the  case  of  The  Commonwealth  v.  Twitchell  (4  Gush.,  74), 
it  was  held  that  in  an  indictment  on  a  statute  of  Massachu- 
setts, by  which  the  setting  up  or  promoting  of  any  of  the 
exhibitions  therein  mentioned  without  license  therefor, 
was  prohibited,  it  was  not  duplicity  to  allege  that  the  priso- 
ner did  set  up  and  promote  such  exhibition.  The  case  of 
The  State  v.  Price  (6  Hoist.,  203),  is  more  directly  in  point, 
if  possible.  The  statute  was  "burn  or  cause  to  be  burned," 
and  it  was  laid  ",  burned  and  caused  to  be  burned."  The 
indictment  was  held  good.  In  these  cases  it  was  adjudged 
that  the  indictments  charged  respectively  but  a  single 
offense;  that  the  offer  for  sale  and  selling  was  to  be  deemed 
one  act  and  offense;  so  as  to  setting  up  and  promoting; 
and  the  same  as  to  burning  and  causing  to  be  burned. 

In  analogy  to  these  cases,  the  charge  here  that  the  priso- 
ner administered  and  caused  and  procured  to  be  adminis- 
tered, &c.,  was  a  charge  of  single  offense.  The  charge  in 
effect  is  that  he  caused  and  procured  the  poison  to  be 
administered  by  his  own  act — that  is,  that  he  administered 
it,  and  thus,  and  by  such  act,  caused  and  procured  it  to  be 
administered.  (4  Car.  &  Pay.,  368.)  It  seems  that  the 
count  is  not  bad  for  duplicity,  hence  no  error  was  commit- 
ted by  the  court,  in  refusing  to  strike  it  out  for  that  reason. 

It  is  urged  that  the  court  erred  in  overruling  the  objec- 
tion to  the  production  and  identification  of  the  slung  shot, 
mentioned  in  the  evidence,  and  seen  in  the  possession 
of  the  prisoner.  The  evidence  of  guilt  in  this  case  was  to 
a  considerable  extent  circumstantial.  No  one  saw  the  crime 
committed.  The  state  of  the  prisoner's  mind  towards 
Denny  was,  therefore,  a  fact  of  importance  in  the  case.  So, 
it  was  competent  to  show  that  the  prisoner  had  threatened 
to  injure  him,  with  a  view  to  show  that  he  held  enmity, 
and  entertained  towards  Denny  a  malicious  intent.  For 
this  purpose,  it  was  proved  that,  a  short  time  prior  to  the 
procuring  and  administration  of  the  poison,  the  prisoner 
had  in  his  possession  an  instrument  which  he  said  "  was 
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going  through  Julius'  head,"  and  called  it  a  "slung  shot." 
This  evidence  was  admissible,  inasmuch  as  it  tended  to 
show  that  the  prisoner  was  unfriendly  towards  Denny,  and 
entertained  a  purpose  to  do  him  personal  injury.  It  was 
competent  to  call  out  a  description  of  this  instrument  in 
order  to  understand  how,  and  with  what  effect  it  could  be 
used.  If  it  was  proper  to  describe  or  name  the  instru- 
ment, it  was  equally  proper  to  produce  and  identify  it. 
It  is  said  that  by  admitting  this  evidence  another  and  dis- 
tinct offense  was  proved  against  the  prisoner.  But  that  is 
admissible  in  many  cases  with  a  view  to  show  vindictive 
feelings  and  malicious  purposes.  (3  Park.  Crim.  J?.,  681.) 
In  my  opinion,  the  production  and  identification  of  the 
slung  shot  were  plainly  admissible  on  the  trial. 

The  prisoner's  counsel  proposed  to  show,  on  the  cross- 
examination  of  Mrs.  Denny,  and  also  by  other  witnesses, 
that  she  was  in  the  habit  of  having  sexual  intercourse  with 
various  men,  several  of  whom  were  named. 

The  testimony  of  Mrs.  Denny  was  important;  indeed, 
without  it  there  could  not  have  been  a  conviction  of  the 
prisoner.  It  was  of  the  utmost  consequence  to  him,  there- 
fore, to  impeach  her  credit.  It  already  distinctly  appeared 
that  she  was  the  confederate  of  the  prisoner  in  the  crime 
for  which  he  was  being  tried,  and  that  she  had  lived  in 
adulterous  intercourse  with  him  for  a  long  time  prior  to 
its  commission.  In  addition  to  this,  the  prisoner's  coun- 
sel proposed  to  prove  that  she  was  in  the  constant  habit  of 
having  sexual  intercourse  with  other  men.  The  evidence 
was  objected  to  as  immaterial  and  excluded.  The  evidence 
proposed  to  be  given  by  the  witness  Seguin  was  clearly 
improper  for  the  purpose  of  general  impeachment.  This  was 
a  collateral  issue  and  on  the  trial  of  it,  inquiries  as  to  par- 
ticular acts  of  immorality  were  inadmissible.  The  reasons 
are  that  it  would  be  impossible  for  the  witness  to  be  prepared 
for  a  defense  of  particular  acts,  and  it  would  lead  to  an 
indefinite  number  of  issues.  Therefore,  on  an  issue  upon 


390  DECISIONS  IN  CRIMINAL  CASES. 

La  Beau  v.  The  People. 

the  character  of  a  witness,  it  cannot  be  allowed  to  inquire 
into  particular  facts.  Witnesses  called  to  general  character 
may  be  interrogated  as  to  the  reputation  and  standing  of  the 
person  whose  character  is  assailed,  but  they  are  not  allowed 
to  speak  of  particular  instances  of  vice  or  immorality.  (19 
Wend.,  569,  580;  U  Wend.,  105,  110;  18  Wend.,  146;  6 
N.  Y.,  97.)  In  the  case  cited  (18  Wend.,  146),  it  was  held 
that  a  party  could  not  inquire  whether  the  witness  had  the 
general  reputation  of  being  a  thief,  prostitute,  murderer, 
adulterer,  or  the  like,  but  that  the  inquiry  must  be  general 
in  its  scope  and  tendency.  (36  Barb.,  44.)  It  seems, 
therefore,  that  the  offer  to  prove,  by  the  witness  Seguin, 
that  Mrs.  Denny  had  lived  for  several  years  prior  to  the 
poisoning  in  adulterous  intercourse  with  him,  and  with 
other  men,  was  properly  overruled. 

It  is  insisted,  however,  that  Mrs.  Denny  could  have  been 
interrogated,  on  cross-examination,  in  regard  to  specific  acts 
of  immorality,  with  a  view  to  show  her  unworthy  of  credit. 
The  two  questions  put  to  her  on  cross-examination  and 
excluded  were  these:  "Were  you  in  the  habit  of  having 
sexual  connection  with  other  men  than  your  husband, 
before  you  had  carnal  connection  with  La'Beau?  "  "  Were 
you  not  in  the  constant  habit  of  having  sexual  connection 
with  Lawrence  Marney,  David  La  Venture,  Charles  Seguin 
and  A.  Seguin  for  the  last  four  years?  "  Undoubtedly,  the 
witness  might  have  refused  to  answer,  on  the  ground  of 
privilege.  This  precise  point  was  decided  in  Lohman  v. 
The  People  (1  N.  Y.,  379,  385).  But  the  objection  to  the 
question  was  taken  by  the  counsel  for  the  people  and  not 
by  the  witness,  and  was  placed  on  the  ground  of  imma- 
teriality. Neither  the  court  nor  the  district  attorney  had 
the  right  to  object  on  the  ground  of  privilege.  That  objec- 
tion was  personal  to  the  witness.  (6  Cow.,  254;  1  Denio, 
281,  314;  6  Hill,  144;  4  Park.  Grim.  R.,  184.)  Were  the 
questions  then  irrelevant  and  immaterial  ?  Certainly,  they 
were  immaterial  to  the  issue  of  guilt  or  innocence  of  the 
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prisoner.  The  purity  or  impurity  of  the  witness  had  no 
direct  bearing  on  the  charge  that  the  prisoner  had  admin- 
istered poison,  or  caused  and  procured  it  to  be  administered 
to  Denny.  But  the  answer  sought  by  the  question  bore 
on  the  collateral  issue  as  to  the  credibility  of  the  witness. 
The  questions  were  so  far  irrelevant  to  the  main  issue,  that 
the  party  would  have  been  compelled  to  accept  the  answers, 
had  answers  been  given,  without  the  right  to  contradict 
them.  Still,  it  is  contended  that  the  right  existed  in  the 
absence  of  any  claim  of  privilege  from  the  witness,  Mrs. 
Denny,  to  show  her  unworthy  of  credit  by  interrogating 
her  on  cross-examination  in  regard  to  particular  acts  of 
immorality  and  vicious  practices.  There  are  cases  where 
such  inquiries  maybe  made;  as,  for  instance,  on  the  trial  of 
a  person  for  rape,  or  an  assault  and  battery  with  intent  to 
commit  a  rape.  In  those  cases  the  prosecutrix  may  be 
asked  whether  she  had  had  previous  carnal  intercourse 
with  other  men.  (19  Wend.,  192.)  The  question,  how- 
ever, is  there  material  to  the  main  issue,  to  wit:  The  will- 
ingness or  reluctance  of  the  prosecutrix.  In  England, 
disparaging  questions  like  these,  excluded  in  this  case,  have 
been  in  general  disallowed.  In  McBride  v.  McBride  (4 
Esp.  R.,  242),  a  witness  for  the  plaintiff  was  asked,  on 
cross-examination,  whether  she  slept  with  the  plaintiff. 
The  interrogatory  was  not  allowed.  In  McBride  v. 
McBride  (4  Esp.  R.,  243),  a  female  witness  was  asked 
whether  she  lived  in  a  state  of  concubinage  with  the  plain- 
tiff. It  was  overruled.  In  Rex  v.  Lewis  (4  Esp.  R.,  225), 
the  witness  was  asked  whether  he  had  not  been  in  the 
house  of  correction.  The  question  was  disallowed.  In  Dodd 
v.  Novin  (3  Camp.,  519),  the  question  was  put  to  a  female 
witness  whether,  before  her  acquaintance  with  the  defend- 
ant, she  had  not  been  criminal  with  other  men.  It  was 
disallowed.  In  Rex  v.  Pitcher  (1  Car.  &  Pay.,  85),  it 
was  held  on  the  trial  of  an  indictment  of  a  female  for 
larceny  in  a  certain  house,  that  the  prosecutor  could  not 
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be  asked  whether  anything  improper  passed  between  him 
and  the  prisoner  at  that  house.  These  questions  were  all 
put  on  the  cross-examination  and  disallowed.  It  is  prob- 
able that  objection  was  made  in  some  instances  on  the 
ground  of  privilege,  or  at  least  that  the  ruling  was  on  that 
ground,  although  it  does  not  so  appear  from  the  reports. 
Mr.  Greenleaf  also  indicates  an  opinion  that  such  questions, 
when  collateral  to  the  issue  on  trial,  should  not  be  allowed. 
(Greenleaf  Ev.,  §  448.)  So,  there  are  two  cases  at  least,  in 
this  State,  in  which  the  same  rule  is  intimated,  if  not  in 
fact  declared.  In  Ward  v.  The  People  (6  Hill,  144),  the 
the  question  was  put  to  a  witness  on  the  trial  of  an  indict- 
ment for  larceny,  whether  he  did  not  steal  the  butter.  On 
objection  by  the  public  prosecutor,  the  court  overruled  it. 
In  speaking  of  this  ruling,  the  Chancellor  said:  "The 
objection  was  properly  sustained,  upon  the  ground  that 
the  answer  to  the  question  was  not  relevant  to  the  matter 
in  issue.  In  Southard  v.  Rexford  (6  Cow.,  254),  the  wit- 
ness was  asked  whether  he  ever  knew  of  any  person  having 
criminal  connection  with  the  plaintiff.  The  question  was 
disallowed,  but  on  the  ground  of  privilege.  On  review- 
ing this  case,  SUTHERLAND,  J.,  expressed  an  opinion  that 
the  question,  in  the  absence  of  objection  from  the  witness, 
on  the  ground  of  privilege,  should  have  been  allowed. 
But,  in  this  case,  the  question  was  considered  by  him  as 
material  to  the  matter  in  issue. 

On  the  other  hand,  ROSCOE  says,  in  his  Treatise  on 
Criminal  Evidence,  that  questions  with  regard  to  particu- 
lar facts  tending  to  degrade  the  witness  and  affect  his 
character  and  credit,  may  be  put  to  him  on  cross-examina- 
tion, even  though  irrelevant  to  the  matter  in  issue;  but 
the  party  putting  them  must  be  satisfied  with  the  answer 
given  by  the  witness,  and  cannot  call  witnesses  to  prove 
those  answers  false.  This  seems  in  conflict  with  the  rulings 
in  several  of  the  cases  above  cited,  but  is,  as  I  think,  in 
consonance  with  the  general  current  of  authority  in  this 
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State  until  changed  or  modified  by  the  recent  decision  in 
the  Court  of  Appeals,  hereafter  alluded  to.  In  the  Peoph 
v.  JBodine  (1  Denio,  281-314),  a  witness  was  asked,  on 
cross-examination,  whether  she  did  not,  on  a  former  trial, 
swear  to  the  reverse  of  what  she  then  stated  in  a  certain 
specified  particular.  The  court,  at  the  trial,  decided  that 
the  question  was  improper  and  inadmissible;  to  which 
ruling  there  was  an  exception.  On  reviewing  the  case, 
BEARDSLEY,  J.,  in  giving  the  opinion  of  the  court,  says: 
"I  am  unable  to  see  in  what  respect  this  question  was 
improper."  It  was  material,  as  the  answer  might  show 
that  the  former  and  the  present  statement  of  the  witness 
were  contradictory,  and  thus  affect  her  credit.  In  JVew* 
comb  v.  Griswold  (24  N.  Y.,  298),  a  witness  was  asked,  on 
cross-examination,  whether  he  had  been  convicted  of  petit 
larceny.  The  question  was  objected  to  and  excluded,  and 
the  ruling  was  held  correct,  but  on  the  ground  that  the 
party  had  a  right  to  insist  that  the  fact  be  proved,  if  at 
all,  by  the  record.  In  discussing  this  case,  Judge  ALLEN 
takes  occasion  to  say  "that  in  the  latitude  of  cross-exami- 
nation, and  to  enable  the  jury  to  understand  the  character 
of  the  witness  they  are  called  upon  to  believe,  collateral 
evidence  is  allowed  from  the  witness  himself,  tending  to 
discredit  and  disgrace  the  witness  under  examination." 

True,  this  is  not  a  decision  of  the  question  under  con- 
sideration, but  it  is  entitled  to  the  highest  consideration, 
especially  as  it  received,  for  aught  that  appears  to  the  con- 
trary, the  approbation  of  the  entire  court.  In  the  People 
v.  Blakely  (4  Park.  Grim.  R.,  176),  the  point  was  directly 
and  expressly  decided.  It  was  there  held  that  it  was 
competent  to  ask  a  witness,  on  his  cross-examination,  with 
a  view  to  affect  his  credibility,  whether  he  had  not  been 
guilty  of  adultery  and  had  a  venereal  disease  since  his 
marriage.  It  was  here  decided  that  the  party  was  entitled 
to  this  question  as  a  matter  of  right,  subject  to  objection 
from  the  witness  that  he  was  privileged  from,  answering, 
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and  the  judgment  was  reversed  and  a  new  trial  ordered, 
for  the  error  in  overruling  the  question.  But,  I  understand, 
that  the  rule  laid  down  in  this  case  is  qualified,  if  not  repu- 
diated, by  the  recent  decision  in  the  Court  of  Appeals,  in 
the  case  of  The  Great  Western  Turnpike  Co.  v.  Loomis, 
not  yet  reported.  I  understand  it  to  be  there  decided  that 
the  right  to  put  questions  to  a  witness  tending  to  disgrace 
him  is  in  the  discretion  of  the  court,  and  therefore  not 
reviewable  on  appeal  or  writ  of  error  except  in  case  of 
manifest  abuse  of  such  discretion,  and  not  a  matter  of  right, 
as  was  held  in  the  People  v.  Blakely.  I  have  only  the 
head  notes  of  the  case  before  me,  but  it  seems  to  be  there 
decided  that  while  it  is  often  admissible  on  cross-examina- 
tion of  a  witness,  with  a  view  to  affect  his  credibility,  to 
interrogate  him  as  to  specific  acts  of  immorality,  no  objec- 
tion being  interposed  on  his  part,  yet  the  extent  of  the 
examination  and  what  particular  questions  may  be  asked 
are  matters  of  discretion  with  the  original  tribunal,  and 
not  subject  to  review  unless  in  cases  of  manifest  abuse  and 
injustice.  The  head  note  is  as  follows:  "The  court  in 
which  a  case  is  tried,  in  the  exercise  of  its  discretion,  may 
exclude  disparaging  questions,  not  relevant  to  the  issue,  on 
the  cross-examination  of  a  witness,  although  put  for 
the  avowed  purpose  of  impeaching  his  general  credit;  and 
this  may  be  done  on  the  objection  of  the  party,  without 
putting  the  witness  to  his  claim  of  privilege."  This  deci- 
sion must,  I  apprehend,  overrule  the  case  of  the  People  v. 
Blakely,  in  so  far  as  it  holds  that  the  asking  of  questions 
disparaging  to  the  character  of  the  witness  is  a  matter  of 
right  to  a  party  on  cross-examination.  It  seems  necessary 
that  the  examination  of  a  witness  upon  collateral  matters 
should  be  regulated  by  the  direction  of  the  judge  before 
whom  the  examination  takes  place;  otherwise  a  trial  might 
be  improperly  and  almost  interminably  protracted;  and  it 
should  be  so  too  with  a  view  to  protect  witnesses  from  pain- 
ful and  vexatious  impertinences.  If  there  is  nothing  sus- 
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picious  in  the  evidence  given  by  the  witness,  nor  in  his 
manner  of  testifying,  nor  in  his  position  or  relation  to  the 
case,  it  is  unjust  to  him  to  permit  inquiries,  which  impute 
to  him  unfairness,  immorality  or  crime.  Nor  can  it  be  tole- 
rated that  every  female  witness  may  be  insulted  by  coarse 
questions  when  required  to  testify  in  a  court  of  justice. 

It  is  proper  that  the  cross-examination  should  be  vigor- 
ous and  searching,  and  it  should  often  be  allowed  to  extend 
to  collateral  matters,  yet  it  should  not  be  too  inquisitorial; 
and  the  power  to  prevent  abuse  must  rest  with  and 
devolve  on  the  court  or  officer  before  whom  the  exami- 
nation is  had.  It  should  not  be  left  wholly  to  the  option 
of  zealous  counsel,  instigated,  as  will  be  the  case  in  many 
instances,  by  an  excited,  prejudiced,  and,  perhaps,  malicious 
client,  to  inquire  needlessly  into  all  the  transactions  of  a 
life-time,  to  see  if  something  may  not  be  brought  to  light 
disparaging  to  the  character  of  the  witness.  The  asking 
of  questions  with  the  purpose  of  degrading  the  witness 
must  be  regulated  by  the  discretion  of  the  judge  before 
whom  the  trial  is  conducted,  and  this  must  be  the  rule  as 
regards  the  right  of  inquiry  into  all  matters  wholly  collate- 
ral or  immaterial  to  the  issue.  Undoubtedly,  cases  will  often 
arise  where  the  court,  in  the  exercise  of  a  just  and  liberal 
discretion,  will  permit  inquries  on  cross-examination,  which, 
if  answered  affirmatively,  will  tend  to  degrade  the  witness. 
The  allowance  of  this  course  of  examination  falls  within 
the  rule  of  discretion  laid  down  in  the  case  cited.  If  the 
statements,  conduct  or  position  of  the  witness  be  such  as 
to  arouse  suspicion  of  his  fairness  and  integrity,  a  great 
latitude  should  be  indulged  on  cross-examination.  Still, 
a  rule  should  not  be  established  which  will  leave  a  wit- 
ness wholly  at  the  mercy  of  a  party  or  his  counsel.  The 
right  of  limitation  must,  therefore,  rest  with  the  court. 
It  is  said  that  every  one  should  so  conduct  as  to  leave  his 
life  open  to  scrunity,  or  accept  the  consequence  of  his  own 
folly  or  wickedness.  But  if  the  right  of  cross-examination, 
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as  to  questions  degrading  to  the  witness,  is  made  to  rest 
wholly  with  the  party,  any  one,  however  blameless  and 
pure  may  have  been  his  life,  may  still  be  subjected  to 
smarting  indignities  and  humiliations.  It  seems  appro- 
priate, therefore,  to  leave  the  question  as  to  the  extent  of 
the  examination  in  such  cases,  and  as  to  what  particular 
questions  may  be  asked,  with  the  original  tribunal,  and  it 
must  follow  that  its  decision  in  that  regard  is  not  open  to 
review,  except  in  cases  where  there  has  been  a  manifest 
abuse  of  discretion.  Such  is  not  this  case.  Questions  call- 
ing for  answers  disparaging  to  the  character  of  the  witness 
were  here  put  and  answered.  It  was  a  very  proper  case  in 
which  to  admit  that  line  of  examination.  The  witness  was 
the  accomplice  of  the  prisoner  in  the  crime  for  which  he 
was  being  tried,  and  was  his  paramour.  She  had  lived  in 
adulterous  intercourse  with  the  prisoner  for  »  long  time, 
and  confederated  with  him  to  take  the  life  of  her  husband. 
These  facts  appeared  from  her  own  statements  and  admis- 
sions on  the  witness  stand.  It  does  not  seem  that  the  party 
was  limited  or  restricted  in  his  general  cross-examination. 
Two  questions  only  were  excluded,  which,  if  answered 
affirmatively,  would  not  have  rendered  the  character  of  the 
witness  any  more  disreputable  or  odious  than  it  already 
appeared.  It  cannot,  therefore,  be  fairly  charged  that  the 
discretion  of  the  judge  in  excluding  them  was  unfairly 
exercised.  So,  error  cannot  be  predicated  on  the  ruling 
complained  of.  The  general  tenor  of  the  trial  shows  that  it 
was  not  the  intention  of  the  court  to  deprive  the  counsel 
of  a  very  fair  and  full  examination  of  the  witness,  in  regard 
to  her  character  and  habits  of  life.  One  of  the  questions 
was  doubtless  excluded  because  of  its  immateriality  even 
to  the  collateral  issue  of  credibility.  The  question  was 
this:  "  Were  you  not  in  the  constant  habit  of  having  sexual 
connection  with  Lawrence  Marney,  David  La  Venture, 
Charles  Seguin  and  A.  Seguin,  for  the  last  four  years  ?  " 
It  was  wholly  immaterial  to  the  issue,  as  to  her  credibility, 
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whether  she  had  had  sexual  intercourse  with  these  par- 
ticular persons.  While  her  answer  in  the  affirmative 
would,  if  credited,  have  disgraced  them,  it  would  not  have 
affected  the  credit  to  be  given  to  her  testimony  any  the 
more  than  if  names  had  been  omitted.  And  if  the  answer 
had  been  in  the  negative,  the  party  would  have  been  com- 
pelled to  accept  it  without  the  right  to  contradict  it.  It 
is  plain  that  there  was  no  necessity  for  interrogating  her 
as  to  these  particular  men,  or  as  to  any  particular  men, 
and  it  was  a  proper  exercise  of  discretion  in  the  court  to 
exclude  the  question,  for  the  reason  that  it  needlessly 
involved  the  character  of  third  persons.  It  would  be 
manifest  injustice  to  permit  their  characters  to  be  assailed 
needlessly,  without  the  right  on  their  part  to  speak  in 
their  own  defence.  The  other  question  was  this:  "Were 
you  not  in  the  habit  of  having  sexual  intercourse  with 
other  men  than  your  husband  before  you  had  carnal  con- 
nection with  La  Beau."  She  had  testified  that  she  had  been 
accustomed  to  sleep  with  La  Beau  for  over  two  years.  The 
question,  therefore,  related  to  her  conduct  two  years  and 
more  prior  to  the  inquiry.  The  limitation  of  the  inquiry 
as  to  time  was  certainly  discretionary  with  the  court,  and 
in  that  view  the  rejection  of  the  question  cannot  be  urged 
as  ground  of  error.  But,  apart  from  any  other  considera- 
tion, we  must  adhere  to  the  rule  that  the  extent  of  the 
cross-examination  of  a  witness,  with  a  view  to  affect  his 
credibility  as  to  collateral  matters,  and  what  particular 
questions  may  be  asked,  are  matters  of  discretion  with  the 
original  tribunal,  and  not  subject  to  review,  except  in 
cases  of  manifest  abuse  and  injustice.  This  case  does  not 
fall  within  the  exception,  hence  error  cannot  be  predicated 
on  the  ruling  of  the  court. 

I  have  considered  all  the  points  urged  by  the  counsel 
for  the  plaintiff  in  error,  and  find  no  ground  for  disturbing 
the  judgment  of  the  Oyer,  and  must  advise  its  affirmance. 

Judgment  affirmed. 
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NEW  YORK  OYER  AND  TERMINER.     May,  1857.    Before  Davies, 
Justice  of  the  Supreme  Court. 

THE  PEOPLE   v.  EMMA  AUGUSTA  CUNNINGHAM,  otherwise 
called  Burdell* 

On  the  trial  of  the  prisoner,  for  the  murder  of  Doctor  Burdell,  the  prosecu- 
tion was  permitted  to  prove  what  the  prisoner  had  said  of  the  deceased, 
at  the  time  of  her  illness,  more  than  a  year  previous  to  the  death  of  the 
deceased,  for  the  purpose  of  showing  the  relations  existing  between  the 
prisoner  and  the  deceased. 

And  after  it  had  been  proved  that  the  prisoner  had  been  delivered  of  a  dead 
child  at  the  time  of  such  illness,  the  prosecution  was  allowed  to  prove 
that  the  prisoner  said  at  the  time  that  Doctor  Burdell  was  the  father  of 
the  child. 

The  prosecution  was  also  permitted  to  prove  that  the  prisoner  had  said,  a 
little  before  the  time  of  the  alleged  murder,  that  Doctor  B.  was  jealous 
of  her  and  E.,  because  he  had  looked  through  the  key-hole,  and  saw 
what  he  did  not  like. 

It  was  held,  also,  to  be  competent  to  prove  the  fact,  on  the  part  of  the 
prosecution,  that  a  few  days  previous  to  the  alleged  murder.  Doctor  Bur- 
dell, who  owned  the  house  in  which  the  prisoner  was  then  living,  had 
agreed  to  rent  it  to  Mrs.  S.,  though  the  prisoner  was  not  piesent  at  the 
making  of  the  agreement. 

On  the  trial  of  an  indictment  for  murder,  after  the  prosecution  has  rested  the 
case,  the  defense  has  no  right  to  require  the  court  to  direct  that  the  prose- 
cution call  and  examine  other  witnesses.  It  rests  solely  with  the  prosecu- 
tion to  determine  what  witnesses  shall  be  called  to  sustain  the  indictment. 

In  May,  1857,  a  justice  of  the  Supreme  Court  had  power  to  hold  a  Court 
of  Oyer  and  Terminer  in  the  city  of  New  York,  and  it  was  not  necessary 
that  two  aldermen  should  be  associated  with  him. 

To  warrant  a  conviction  upon  circumstantial  evidence,  the  case  must  be  such 
as  to  exclude,  to  amoral  certainty,  every  other  hypothesis  except  that 
of  the  guilt  of  the  party  accused. 

Charge  of  the  court,  on  a  trial  for  murder,  where  the  case  rests  entirely 
upon  circumstantial  evidence — rules  by  which  circumstantial  evidence  is 
to  be  weighed — comparison  between  circumstantial  and  direct  evidence, 
and  an  explanation  of  the  character  of  each  respectively. 

THE  prisoner  was  arraigned  on  an  indictment  charging 
her  with  the  murder  of  Harvey  Burdell  by  stabbing,  and 
pleaded  not  guilty. 

*  This  case  may  justly  be  regarded  as  one  of  the  most  interesting  of  the 
"causes  celebres"  of  this  country.  The  time  that  has  elapsed  since  the 
trial,  has  not  cleared  up  the  mystery  of  the  homicide.  The  questions 


NEW  YORK,  MAY,  1857.  399 


The  People  v.  Cunningham. 


/Stephen  B.  Gushing  (Attorney-General),  A.  Oakey  Hall 
(District  Attorney),  and  Charles  Edwards,  appeared  as 
counsel  for  the  people. 

Henry  L.  Clinton,  Gilbert  Dean,  William  R.  Stafford, 
Theodore  Romeyn  and  B.  C.  Thayer,  appeared  as  counsel 
for  the  prisoner. 

Out  of  a  panel  of  five  hundred  jurors  summoned,  most 
of  whom  were  challenged  for  principal  cause  and  to,  the 
favor,  and  set  aside,  a  jury  was  obtained  and  sworn. 

On  the  second  day,  A.  Oakey  Hall,  the  district  attorney, 
opened  the  case  for  the  prosecution,  after  which  the  fol- 
lowing testimony  was  taken. 

The  first  witness  called  for  the  prosecution  was  Dr.  J. 
W.  Francis,  who  was  examined  by  Mr.  Hall,  and  testified 
as  follows: 

I  was  born  in  the  city  of  New  York,  and  am  sixty-seven 
years  of  age;  I  have  been  in  the  practice  of  physic  forty- 
seven  years,  and  have  also  been  engaged,  during  a  consid- 
erable portion  of  that  time,  as  a  professor  of  medical  juris- 
prudence in  the  college;  I  have  been  residing  in  Bond 
street,  near  Broad  way  2  for  some  twenty  years ;  on  the 
morning  of  Saturday,  the  31st  of  January,  I  think,  I  was 
called  into  the  house  No  31  Bond  street,  at  ten  o'clock,  or 
ten  minutes  past  ten  o'clock;  I  accompanied  the  messenger, 
whom  I  did  not  know,  to  that  house,  passed  through  the 
front  door,  ascended  the  first  and  second  flights  of  stairs 
into  the  second  story  back  room,  which  was  the  dentistry 
office  of  Dr.  Burdell;  as  I  was  ascending  the  stairs  I  asked 

involved,  being  purely  of  fact,  can  only  be  understood  by  a  full  report  of 
the  evidence.  The  case  is  one  deserving  preservation  in  an  authentic  form, 
and  will  be  valuable  for  reference  in  prosecutions  resting  like  this  on  evi- 
dence purely  circumstantial.  It  was  the  intention  of  the  reporter  to  have 
published  the  opening  addresses  to  the  jury  on  both  sides,  but  he  has  felt 
constrained  to  omit  them,  because  of  the  additional  room  they  would 
occupy,  and  has  substituted  in  their  place  a  full  report  of  the  charge. 

[RlPOKTEB. 


400  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Cunningham. 

if  the  person  was  very  ill;  the  messenger  told  me  he  was 
dead,  and  they  wanted  to  know  the  cause  of  his  death; 
there  was  a  police  officer  at  the  door,  and  he  let  me  in;  the 
messenger  stood  partially  outside  as  I  entered  the  room, 
which  I  did  carelessly;  I  stepped  into  blood;  there  was  a 
large  quantity  of  clotted  blood  on  the  floor;  casting  a 
glance  downwards  I  saw  a  large,  stout,  strong,  muscular 
body,  seemingly  in  great  health,  lying  dead  on  the  floor; 
a  gentleman  in  the  room,  I  don't  know  who  he  was,  told 
me  he  had  turned  the  body  over,  but  had  let  it  lie  in  the 
same  place  in  which  he  first  saw  it ;  the  face  was  now 
upward ;  the  clothing  of  the  body  seemed  to  be  very 
tenaciously  wrapped  around  it,  and  upon  feeling  it  I  found 
it  a  mass  of  soaked  linen  and  clothing  super-saturated  with 
blood;  between  the  body  and  the  wall  was  a  large  mass 
of  clots  of  blood,  which  might  have  been  forming  for  some 
four  or  five  or  six  hours,  and  some  of  which  might  have 
weighed  half  a  pound,  and  some  a  pound  and  a  half;  the 
bood  had  coagulated  and  laid  there;  one  of  the  men  asked 
me  to  move  around  cautiously,  for  there  was  a  good  deal 
of  blood  about  there;  I  cast  a  glance  at  the  countenance  of 
the  corpse;  I  was  not  familiar  with  Dr.  Burdell,  but  had 
seen  him  one  hundred  times  probably;  the  coroner  came 
up  to  me  and  told  me  to  wait  a  few  moments,  as  Dr. 
McKnight,  his  assistant,  was  in  the  next  room  and  would 
be  ready  in  a  few  moments,  having  a  case  with  some  instru- 
ments or  probes,  to  make  a  thorough  examination  of  the 
body;  in  a  few  moments  Dr.  McKuight  entered;  we 
approached  the  body,  took  a  look  at  the  countenance,  and 
found  it  to  be  a  surcharged,  plethoric,  full  distended  face, 
with  the  eyes  obtrusive,  with  the  mouth  firmly  drawn 
together,  and  with  the  tongue  protruded  between  the 
teeth;  it  looked  at  that  moment  as  though  the  man  had 
died  of  a  convulsion;  in  examining  farther,  I  perceived  a 
line  sufficiently  distinct  passing  around  the  front  part  of 
the  neck;  but  inasmuch  as  the  body  was  of  a  full  habit, 
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and  the  mark  of  the  application  of  a  ligature  could  be 
there  but  a  short  time,  it  would  naturally  be  a  little  evan- 
escent; after  a  while  the  body  would  react  and  absorption 
would  set  in,  so  that  the  mark  would  not  be  so  distinct; 
but  still  there  was  a  strong  mark,  which  others  saw  as  well 
HS  myself,  though  no  ligature  could  be  seen;  I  immediately 

bought  of  that  popular  idea  of  garroting,  but  said  nothing 
particular  about  it ;  Dr.  McKnight  being  now  ready  with 
his  instruments,  we  turned  the  face  of  the  corpse  a  little 
about  towards  the  right  side,  and  I  observed  under  the 

aigle  of  the  ear  and  jaw,  on  the  left  side,  a  wound ;  on 
being  probed  it  was  found  to  extend  nearly  the  whole 

ength   through   the   neck;    it  allowed   the  probe  being 

•xlended  so  far  that  we  put  it  down  to  six  or  seven  inches; 
on  examination  we  discovered  that  it  had  divided  the  caro- 
tid artery  and  the  great  vessels  of  the  neck.  We  found 
on  the  cheek — the  malar  bone — on  the  left  side,  a  wound 
that  went  down  and  inwardly  into  the  face;  on  the  one 
side  there  was  one  distinctly  marked ;  on  the  left  side 
there  was  an  abrasion;  lower  down  on  the  right  side,  near 
the  clavicle,  was  a  wound  which  extended  directly  into  the 
thorax  some  six  or  seven  inches,  and  running  into  the  inter- 
nal portion  of  the  chest;  on  the  right  arm  was  a  transverse 
wound,  pretty  low  down;  some  two  inches  or  so  below,  on 
the  left  arm,  near  what  is  called  the  deltoid  muscle,  where 
the  swell  is,  there  was  a  wound  that  went  down  four  or 
five  inches;  there  was  another  wound  on  the  same  arm, 
lower  down,  that  went  in  two  or  three  inches;  the  clothes 
being  removed  from  the  body,  and  the  abdominal  region 
and  trunk  all  exposed,  it  was  immediately  apparent  how 
many  additional  wounds  had  been  received.  There  was 
one  on  the  left  side,  between  the  fourth  and  fifth  ribs, 
which  extended  some  six  or  seven  inches,  perhaps  seven 
and  a  half;  about  two  inches  lower  down  there  was  another 
wound  that  ran  upward  in  the  region  of  the  heart,  and 
which,  according  to  an  examination  subsequently  made  by 
PAR.— VOL.  VI.  26 
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others,  prored  to  be  in  the  auricle  of  the  heart;  there 
were  two  or  three  wounds  in  the  abdomen,  near  the  region 
of  the  stomach,  in  the  abdominal  viscera,  that  extended 
inwards,  I  should  say,  some  four  or  five  inches  ;  there 
was  another  wound  near  what  is  called  the  margin  of  the 
hip,  that  ran  inwardly  and  outwardly  on  the  left  side; 
there  were  altogether  fifteen  wounds  ;  but  there  is  one 
other  wound  yet  to  be  mentioned  of  great  importance,  and 
that  was  a  wound  under  the  left  auxiliary  or  arm-pit, 
which  extended  in  many  inches,  some  six  or  seven;  the 
course  of  that  wound  in  the  arm  was  directly  inward  and 
down  towards  the  thorax;  on  examining  the  body  we  did 
not  see  anything  particularly  worthy  of  remark  more  than 
what  I  have  mentioned  to  you;  the  mark  of  the  ligature 
about  the  neck  was  rather  heavy;  I  suppose  it  was  about 
a  third  of  an  inch  broad,  or  a  little  more  perhaps;  some 
parts  of  it  appeared  to  be  more  distinct  than  others;  we 
did  not  observe  any  marks  on  the  back  part  of  the  head; 
it  appeared  a  little  more  distinct  on  one  side,  and  seemed 
as  though  the  head  had  been  drawn  back;  many  of  these 
wounds  might,  in  their  nature,  have  been  fatal;  I  should 
suppose  the  wound  under  the  arm  was  aimed  at  a  vital 
part;  when  that  wound  was  received  undoubtedly  the  arm 
must  have  been  raiaed;  the  wound  was  rather  downward; 
the  wound  about  the  fourth  and  fifth  ribs  ran  upward;  the 
wound  two  inches  or  so  below  that  ran  forward,  so  that 
the  cavity  of  the  heart  and  apex  of  the  heart  were  reached 
by  two  different  processes;  three  of  those  wounds  in  the 
abdomen  in  front  looked  like  a  kind  of  helter-skelter  driv- 
ing without  any  special  object;  it  is  impossible  to  decide 
whether  the  wound  in  the  carotid  artery  or  that  in  the 
heart  was  given  first;  if  the  wound  had  been  first  made  in 
the  heart,  a  spout  of  blood  would  have  followed  the  second 
wound,  which  was  in  the  carotid  artery.  After  the  wound 
in  the  artery  death  would  ensue  in  perhaps  some  two  or 
three  or  four  or  five  minutes;  as  to  the  wound  in  the  heart, 
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I  could  not  say  how  soon  death  would  ensue  from  it;  I 
have  known  a  person  to  travel  about  the  house  with  a 
wound  in  the  heart,  and  then  sit  down  and  die;  it  depends 
somewhat  on  what  part  of  the  heart  it  is  wounded;  with  a 
wound  in  the  apex  of  the  heart,  which  is  solid,  a  person 
might  live  a  long  time;  if  in  the  substance  of  the  heart  he 
might  die  almost  immediately;  the  auricle  of  the  heart  and 
the  apex  of  the  heart  were  both  wounded  in  this  case;  the 
wounds  all  seemed  to  be  inflicted  by  something  like  a  simi- 
lar instrument,  an  instrument  of  about  two-thirds  of  an  inch 
or  a  little  more  in  breadth,  and  we  thought  sharp-pointed, 
and  some  eight  or  nine  inches  in  length;  the  wound  would 
naturally  enlarge  a  little  after  being  cut;  the  wounds  most 
assuredly  produced  death;  there  was  no  apoplexy  in  the 
case  nor  anything  of  the  kind. 

Cross-examined  by  Mr.  Dean:  Q.  Can  you  recollect 
the  precise  hour  in  the  morning  when  you  arrived  at  the 
house  No.  31  Bond  street  ?  A.  My  own  opinion  was 
that  it  was  just  about  fifteen  minutes  after  10  o'clock;  I 
have  said  at  ten. 

Q.  You  came  immediately  on  being  summoned?  A. 
Yes,  sir;  with  the  messenger  who  came. 

Q.  Are  you  able  to  say  who  that  messenger  was  ?  A. 
That  I  cannot  tell. 

Q.  Was  it  a  man  or  boy?  A.  A  man;  decidedly  a 
young  man. 

Q.  Not  a  police  officer  ?     A.  No,  sir. 

Q.  When  you  got  there  you  found  there  was  a  police 
officer  and  coroner  there  ?  A.  No,  the  coroner  was  not 
there;  but  I  was  a  few  moments  in  the  room  when  the 
coroner  came  in. 

Q.  The  coroner  was  not  in  the  room  then  ?  A.  Not  at 
the  first  moment  I  entered. 

Q.  Do  you  know  who  the  police  officer  was  ?  A.  That 
I  could  never  find  out. 

Q.  Was  the  police  officer  who  was  in  the  room  the  one 
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•who  told  you  that  the  body  had  been  turned  over  ?  A. 
Yes,  sir. 

Q.  What  kind  of  clothing  did  the  deceased  have  on  his 
neck  ?  A.  I  think  he  must  have  had  a  black  cravat,  and 
it  was  hanging  off  loose. 

Q.  He  had,  shen,  a  black  neck-handkerchief  as  distin- 
guished from  a  stock  ?  A.  I  cannot  swear  positively  as 
to  that,  but  I  think  so;  his  clothes  were  all  cut  open. 

Q.  Were  his  clothes  cut  open  after  you  arrived  ?  A. 
No,  sir. 

Q.  Are  you  able  to  fix  the  precise  plac'e  on  the  neck 
where  the  red  spot  was  visible?  I  wish  you  to  fix  it  ana- 
tomically and  name  the  place.  A.  It  went  across  Adam's 
apple,  and  was  rather  lighter  on  each  side  than  in  the 
middle. 

Q.  Do  you  know  what  the  length  of  his  neck  was  from 
the  points  where  this  spot  became  visible  on  one  side,  to 
the  point  where  it  became  invisible  upon  the  other — how 
many  inches?  A.  It  struck  me  as  being  a  little  over  six 
inches;  it  was  a  very  large  neck,  and  under  the  circum- 
stances it  was  a  little  distended. 

Q.  There  was  more  of  this  mark  visible  on  one  side 
than  the  other?  A.  It  seemed  to  be  a  little  lighter  on 
one  side. 

Q.  When  death  has  been  occasioned  by  strangulation, 
what  is  the  effect  upon  the  brain — can  it  be  determined? 
A.  There  have  been  a  great  many  cases  determined. 
There  is  generally  a  larger  quantity  of  blood  in  the  ves- 
sels covering  the  membranes  of  the  brain  than  in  the 
ventricles. 

Q.  Would  dissection  determine  exactly.  A.  It  would 
confirm  death  by  strangulation. 

Q.  What  would  you  know  when  you  made  the  examina- 
tion? A.  I  examined  nothing  but  the  external  wounds. 

Q.  In  what  particular  direction  did  this  wound  enter  on 
the  left  side  of  the  neck?  A.  It  was  below  what  is  called 
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the  mastoid  lump,  directly  cutting  the  carotid  vessels; 
the  carotid  arteries  and  the  jugular  veins  were  all  cut. 

Q.  Did  you  notice  whether  round  the  mastoid  lump 
was  cut?  A.  I  was  pretty  well  satisfied  that  it  was  not 
reached. 

Q.  You  had  no  dissection?    A.  No,  sir. 

Q.  Is  it  possible  to  tell  accurately  the  direction  of  a 
wound  without  a  dissection?  A.  A  dissection  is  rather  a 
better  help. 

Q.  As  a  professor  of  medical  jurisprudence,  I  ask  you, 
if  in  the  case  of  death  by  violence  and  wounds,  a  dissec- 
tion of  these  wounds  is  not  absolutely  necessary  to  the 
purposes  of  justice  ?  A.  To  give  a  mathematical,  precise 
account  it  would  be  necessary,  undoubtedly,  to  have  a  dis- 
section, still  you  might  go  on  at  work,  using  a  microscope, 
and  fill  up  a  quarto  volume  with  the  minute  details,  if  you 
wanted  to  enter  upon  such  an  examination. 

Q.  Will  a  probe  tell  the  depth  of  a  wound  exactly  ?  ^A. 
Yes,  sir,  if  the  probe  is  long  enough. 

Q.  Do  not  the  parts  of  the  wound  close  up,  so  that  the 
probe  would  not  go  to  the  bottom  of  it  ?  A.  Blood  might 
form,  and  the  probe  might  not  ascertain  the  depth  of  the 
wound  exactly  sometimes. 

Q.  From  the  appearance  of  this  man,  you  judged  him 
to  be  a  strong  and  muscular  man  ?  A.  A  very  firm  and 
hardy  man,  strongly  developed. 

Q.  Will  you  state  what  the  wound  was  in  the  left  arm  ? 
A.  It  began  on  the  inside  of  the  left  arm ;  it  went  inward 
and  partly  upwards. 

Q.  Did  it  go  beyond  the  elbow?  A.  Yes,  sir,  some- 
what; neither  of  the'  wounds  went  through  the  arm,  and 
they  were  each  about  five  inches  in  length. 

Q.  Did  they  go  through  the  muscles?  A.  Yes,  sir,  into 
the  substance  of  the  arm. 

Q.  Did  they  go  through  so  that  a  dagger  would  come 
out?  A.  No,  sir,  they  did  not  go  through. 
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Q.  Is  it  possible  to  tell  whether  the  instrument  that 
made  these  wounds  was  sharp  on  both  edges?  A.  I  do 
not  think  it  could  be  determined  absolutely. 

Q.  What  was  the  appearance  of  the  wounds?  A.  Sharp- 
edged  and  clean,  and  they  seemed  to  have  been  made  by 
a  sharp-edged  instrument  on  both  sides. 

Q.  In  a  dissection  could  you  tell  whether  a  wound  was 
alike  on  each  side — whether  the  instrument  that  made  it 
had  two  edges  or  not?  A.  It  would  show  whether  the 
instrument  was  sharp  edged  or  not. 

Q.  Would  a  dissection  tell  whether  the  wound  had  been 
caused  by  a  carving  knife  or  a  dagger?  .A.  I  think  to  a 
rational,  close  observer  it  would  determine  it  more  pre- 
cisely. 

Q.  Suppose  the  wound  had  been  inflicted  by  a  dagger 
of  that  character  (a  common  sheath  dirk),  is  that  the  kind 
of  instrument  which  would  naturally  cause  those  wounds? 
A.  I  came  to  the  conclusion  that  it  was  a  good  deal  such 
an  instrument;  not  so  broad  as  that,  but  about  eight  inches 
long. 

Q.  In  looking  upon  the  man,  did  you  suppose  that  he 
looked  like  one  who  might  have  died  of  convulsion?  A. 
I  have  seen  countenances  like  his  of  men  who  have  died 
of  convulsion,  but  it  would  be  wrong  to  suppose  that  he 
died  of  convulsion;  there  were  full  evidences  of  strangu- 
lation in  his  case,  wonderfully  strong,  a  protruded  tongue 
and  distended  large  eyes. 

Q.  This  wound  in  the  left  side  of  the  neck,  I  understood 
you  to  say,  went  through  the  neck?  A.  It  went  pretty 
nearly  through;  there  was  no  mark  on  the  left  side  corres- 
ponding to  the  place  where  it  would  come  out. 

Q.  Did  you  notice  whether  the  neck  was  dislocated?  A. 
I  did  not  see  anything  like  it;  I  did  not  see  any  marks  of 
violence  upon  it. 

Q.  Did  this  wound  which  you  saw  in  the  clavicle  in  the 
right  shoulder  extend  into  the  thorax?  A,  As  no  exami- 
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nation  of  the  thorax  was  made,  we  only  inferred  that  it 
went  into  the  cavity  of  the  thorax  without  cutting  any 
very  large  vessel. 

Q.  Would  it  have  required  a  great  deal  of  force  to  have 
made  that  wound?  A.  Not  a  great  deal. 

Q.  Did  you  make  any  dissection  to  know?  A.  We  did 
not,  we  only  probed  the  wound  that  went  into  the  large 
clavicle;  the  wound  that  might  have  been  given  with  a 
little  more  violence,  was  the  wound  that  was  upon  the  ante- 
rior part  of  the  trunk,  between  the  fourth  and  fifth  rib, 
which  cut  the  edges  of  the  rib. 

Q.  Had  he  a  woollen  coat  and  a  woollen  vest,  with  a 
lappel?  A.  I  do  not  remember,  it  was  so  covered  with 
blood;  it  looked  like  a  piece  of  old  silk  that  had  been 
soaked  in  water. 

Q.  Did  you  notice  how  far  down  the  blood  had  run  upon 
his  clothing?  A.  Inside  it  had  run  down,  covering  his 
clothing;  it  was  all  matted  thoroughly;  there  was  a  great 
deal  of  blood  down  his  legs. 

Q.  Did  you  notice  the  condition  of  his  boots.  A.  I  did  not. 

Q.  How  many  of  these  wounds  would  necessarily  have 
been  mortal?  A.  The  wound  in  the  neck  might  have  been 
mortal;  the  wound  under  the  mastoid  lump  was  alone  suf- 
ficient. 

Q.  What  other  wounds  were  mortal?  A.  The  wound 
upon  the  anterior  part  of  the  chest,  between  the  fourth 
and  fifth  ribs,  wound  under  the  left  arm,  and  the  wound 
under  the  edge  of  the  right  clavicle,  and  even  the  abdomi- 
nal wounds  might  have  been  mortal,  although  it  is  possible 
that  the  man  might  have  survived  them. 

Q.  I  mean  mortal  in  the  end?  A.  He  might  have  sur- 
vived a  number  of  those  wounds;  they  were  not  wounds 
which  would  necessarily  be  fatal,  as  those  of  the  carotid 
artery  and  heart. 

Q.  How  about  the  one  in  the  shoulder?  A.  He  might 
have  survived  that. 
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Q.  Was  that  in  an  important  place,  where  a  man  who 
knows  the  human  body  would  strike  to  aflect  death?  A. 
Yes,  sir;  that  would  have  been /me  of  the  knowing  places. 

Q.  Did  these  wounds  indicate  that  the  person  who  made 
them,  knew  where  to  strike,  in  order  to  effect  the  death 
of  the  person,  or  were  they  struck  at  random?  A.  I 
thought  that  some  of  the  wounds  had  been  inflicted  with 
a  little  anatomical  knowledge,  and  I  thought  that  others 
had  been  inflicted  without  any  extraordinary  care  or  atten- 
tion. 

Q.  Were  they  wounds  made  by  a  person  competent  to 
give  testimony  as  an  expert?  The  witness  was  understood 
to  answer  affirmatively. 

Q.  Did  you  not  make  the  remark  that  day  in  the  room, 
after  looking  at  the  wounds,  that  they  were  made  with 
singular  accuracy?  A.  I  did  make  a  remark  of  that  kind; 
my  language  was  that  these  wounds  seemed  to  evince  ana- 
tomical knowledge. 

Q.  \By  a  juror.]  Do  you  say  that  the  person  who  gave 
these  wounds  would  be  competent  to  give  evidence  as  an 
expert?  A.  I  thought  the  wounds  looked  a  good  deal  like 
as  if  the  persons  who  made  them  had  a  knowledge  of  the 
human  structure,  and  knew  what  they  were  about. 

Q.  \By  a  juror.]  I  would  like  to  have  your  opinion,  and 
I  will  ask  you  one  question  in  reference  to  the  wound 
under  the  arm,  to  which  you  have  referred:  Can  you  tell 
me  how  the  party  inflicting  that  wound  must  have  stood 
in  reference  to  the  doctor  ?  Could  he  have  stood  before 
him,  or  must  he  have  stood  before  him  in  striking  that 
wound  ?  A.  It  looked  as  though  the  person  might  have 
stood  rather  more  backward  than  in  front,  rather  more 
behind  than  upon  the  anterior  part. 

Q.  \By  a  juror.]  There  is  another  wound  to  which  you 
referred,  the  one  upon  the  left  arm.  Could  you  tell  me  in 
reference  to  the  locality  in  what  manner  the  wound  was 
made  ?  A.  I  think  the  person  must  have  been  rather  upon 
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the  front;  some  of  these  wounds  evinced  a  reckless  mode 
of  administering  them,  and  seemed  to  have  been  made  in  a 
hurried  manner. 

Q.  [By  a  juror.]  Do  you  suppose  the  stab  in  the  left 
arm  could  have  been  made  by  a  person  standing  behind  ? 
A.  Standing  behind  and  on  the  outside  it  might  have  been. 

Q.  [By  a  juror.~\  Then  you  could  not  judge  by  these 
wounds  whether  they  were  inflicted  by  a  left  or  right- 
handed  person  ?  A.  That  is  a  subject  which  I  have  thought 
over  without  ever  answering  any  questions  about  it;  I  have 
asked  nobody  a  question  about  this  matter  since  I  was  first 
examined;  I  once  came  to  the  conclusion  that  the  blows 
might  have  been  inflicted  by  a  left-handed  person,  but  it 
would  have  been  better  to  have  examined  them  more 
minutely  to  determine  this  question;  I  was  rather  inclined 
to  favor  the  idea  that  it  was  done  by  a  left-handed  person. 

Q.  Did  you  depend  upon  the  relative  positions  of  the 
person  wounded  and  the  person  giving  the  blow?  A. 
Yes,  sir. 

Q.  There  is  one  question  which  I  wish  to  ask  you  further. 
You  have  noticed  the  blood  upon  the  wall  ?  A.  Yes,  sir. 

Q.  Did  you  notice  the  character  of  the  blood  ?  A.  Yes, 
sir. 

Q.  Could  you  tell  whether  it  was  arterial  or  venous 
blood?  A.  No  one  could  tell  that;  I  formed  the  idea  that 
this  blood  had  spurted  chiefly  from  the  neck. 

Q.  Did  some  of  the  blood  bear  marks  of  having  spurted, 
and  did  some  of  it  look  as  if  it  was  dropped  ?  A.  Some 
of  the  blood  on  the  wall  looked  as  if  it  were  spurted. 

Q.  Did  you  notice  it  when  you  first  went  in?  A.  In  a 
moment  after  I  got  into  the  room  to  see  a  patient,  as  I 
thought,  but  found  a  dead  man. 

Q.  Did  you  notice  if  there  was  any  blood  on  the  wall 
leading  down  ?  A.  Yes,  sir. 

Q.  Was  the  blood  then  perfectly  dry  ?  A.  Yes,  sir;  it 
was  not  a  hard,  dark  incrustation,  but  a  light  discoloration. 
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Q.  I  want  to  ask  you  one  question  further.  Did  you 
notice  the  blood  on  the  front  door  ?  A.  Yes,  sir. 

Q.  Was  it  dry  ?     A.  Yes,  sir. 

Q.  Was  it  thick,  clotted  blood  ?  A.  It  was  rather  hard 
and  dry. 

Q.  It  was  on  the  outside  ?  A.  Yes,  sir,  a  little  above 
the  lock. 

Q.  Was  not  there  a  severe  rain  storm  that  morning  ?  A. 
It  rained  pretty  hard  that  day. 

Q.  Do  you  recollect  what  the  character  of  the  night 
was  ?  A.  I  think  it  was  rather  a  tempestuous  night. 

Q.  Was  it  the  Saturday  in  which  that  very  severe  rain 
storm  arose  ?  A.  Yes,  sir. 

Q.  [By  a  juror.\  What  was  the  appearance  of  the  mark 
around  the  neck  ?  Did  it  look  as  if  it  were  made  by  a  rope 
or  by  the  hand  ?  A.  It  might  have  been  something  like 
an  inch  wide,  and  could  not  have  been  made  by  the  fingers. 

Q.  [By  a  juror.]  Was  this  blood  on  the  outside  of  the 
door?  A.  It  was  on  the  outside  of  the  hall  door,  just 
above  the  keyhole. 

Q.  Would  not  an  immediate  anatomical  dissection  have 
determined  how  much  force  was  used,  and  the  character 
of  that  ligature  ?  A.  No,  sir. 

Q.  Was  the  blood  settled  or  not  ?  A.  It  was  a  little 
dark  and  discolored,  but  it  was  not  an  effusion  of  blood. 

Hannah  Conlan  was  then  called  for  the  prosecution,  and 
testified  as  follows: 

I  lived  in  the  house  31  Bond  street  going  on  two  years; 
Mrs.  Jones  kept  that  house  when  she  first  went  there,  and 
she  (witness)  never  knew  Dr.  Burdell  until  she  went  to 
live  in  his  house;  Mrs.  Jones  stopped  keeping  house  six 
days  before  May,  a  year  ago;  Mrs.  Cunningham  was  board- 
ing in  the  house  when  witness  went  there,  and  began  to 
keep  the  house  when  Mrs.  Jones  left;  Mrs.  C.  had  a  room 
in  the  attic  for  a  while  during  the  time  she  boarded,  and 
then  a  room  below,  next  the  doctor's,  on  the  second  story; 
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she  took  the  lower  room  when  Mrs.  Voorst  went  into  the 
country,  but  she  had  been  down  there  sleeping  with  Mrs. 
Voorst,  before  that  lady  left;  Mr.  Baker  and  Mr.  Thayer 
occupied  the  floor  over  that  in  which  Dr.  Burdell's  and 
Mrs.  Cunningham's  rooms  were;  Mrs.  Jones'  room  was  in 
the  attic;  witness  could  not  say  how  long  the  doctor  and 
Mrs.  Cunningham  had  occupied  that  second  floor;  on  the 
first  Thanksgiving  day  after  she  (witness)  went  to  the 
house,  Mrs.  Cunningham  was  sick;  the  doctor  had  gone  to 
Brooklyn  for  her  two  daughters,  and  he  being  away,  Mrs. 
C.  cried:  "  Oh !  doctor,  where  are  you  ?  " 

Q.  What  did  Mrs.  Cunningham  say  concerning  Dr.  Bur- 
dell  at  the  time  of  her  sickness,  on  Thanksgiving  day,  1855? 

Mr.  Dean  objected  to  the  question.  It  was  altogether 
irrelevant,  he  maintained.  Suppose  it  was  shown  that  Dr. 
Burdell  produced  an  abortion  on  the  person  of  Mrs.  Cun- 
ningham, would  that  prove  that  more  than  a  year  after- 
wards she  had  murdered  Dr.  Burdell  ?  Was  it  not  done 
to  blacken  the  character  of  that  lady  ?  What  family  in  the 
city  would  be  safe  if  the  memory  of  a  domestic  was,  in  case 
of  any  charge  against  them,  to  go  back  to  conversations  so 
remote  ? 

Mr.  Clinton  argued  that  it  would  be  in  direct  violation 
of  the  ruling  of  the  court  to  allow  testimony  of  one  offense 
to  be  given  as  evidence  of  the  commission  of  another. 

The  district  attorney  said  that  he  had  never  heard  that 
an  abortion  had  been  produced.  He  expected  to  prove 
from  the  witness  the  domestic  relations  of  Dr.  Burdell  and 
the  prisoner,  from  the  time  spoken  of  till  the  time  of  his 
death. 

The  court  allowed  the  question. 

The  witness  proceeded:  Mrs.  Cunningham  said,  in  her 
sickness:  "Oh!  doctor,  where  are  you?"  She  (the  wit- 
ness) went  for  a  doctor,  and  while  he  was  in  attendance 
Dr.  Burdell  came  home,  went  up  stairs,  and  attended  to 
her  himself. 
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Mr.  Clinton  moved  that  the  latter  statement  should  be 
stricken  out  of  the  evidence,  on  the  ground  that  the  witness 
Avas  not  present,  and  did  not  know  what  took  place. 
(Objection  sustained.) 

District  Attorney:  Did  Mrs.  Cunningham  say  what  was 
the  matter  with  her? 

Mr.  Clinton  objected.  (Objection  sustained.)  Witness 
went  on  to  state  that  Mrs.  Cunningham  was  sick  for  about 
a  month;  she  did  not,  at  that  time,  know  what  her  sickness 
was;  she  saw  a  chamber  vessel  in  Mrs.  Cunningham's  room, 
and  took  it  down  stairs;  the  contents  appeared  like  the 
shape  of  a  child. 

District  Attorney:  Did  she  state  who  was  the  father  of 
that  child  ? 

Mr.  Clinton  objected.  Question  allowed.  Exception 
taken. 

Witness:  She  said  it  was  Dr.  Burdell's;  the  doctor  began 
to  take  his  meals  at  the  house,  at  the  time  Mrs.  Cunning- 
ham took  the  house,  six  days  before  May,  1856;  she  could 
not  say  how  long  he  took  his  meals  there;  it  was  about 
two  or  three  months;  witness  heard  Mrs.  Cunningham 
talk  about  Dr.  Burdell;  they  often  had  rough  words;  she 
paid  no  particular  attention  to  the  quarrels;  when  vexed 
very  much,  she  said  she  would  be  revenged  on  him;  she 
accused  him  of  keeping  company  with  ladies,  very  often; 
on  the  afternoon  of  the  third  day  before  the  doctor  was 
killed,  Mrs.  Cunningham  asked  the  witness  what  some 
ladies,  who  had  come  to  see  Dr.  Burdell  were  looking  at; 
she  replied  that  they  were  looking  at  the  parlor,  dining- 
room,  closets  and  washtubs;  witness  told  her  the  doctor 
was  going  to  let  the  house  to  them  and  sign  a  paper;  Mrs. 
Cunningham  replied  "Perhaps  he  will  not  live  to  let  the 
house,  or  sign  the  paper  either; "  this  was  said  in  the 
kitchen;  the  doctor  went  out  that  afternoon  to  dinner 
about  five  o'clock;  I  went  to  bed  that  night,  the  witness 
continued,  at  ten  o'clock;  Mrs.  Cunningham  and  Mr.  Eckel 
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came  down  and  told  me  to  go  to  bed,  for  it  was  near  ten 
o'clock;  I  told  her  I  would  as  soon  as  I  had  washed  some 
clothes  out;  I  went  up  stairs  to  go  to  bed,  and  stopped  in 
in  Mrs.  Cunningham's  room — third  story  front;  Mrs.  Cun- 
ningham, Mr.  Eckel,  Mr.  Snodgrass,  and  the  two  daugh- 
ters were  there;  I  then  went  up  stairs  to  the  attic,  and 
went  to  bed  immediately;  my  room  was  boarded  off  with 
partitions  from  the  rest  of  the  attic;  Mr.  Snodgrass  and 
Miss  Helen  Cunningham  came  up  stairs  before  I  went  to 
sleep;  that  was  the  last  I  saw  of  them  that  night;  I  then 
went  to  sleep;  I  got  up  next  morning  about  seven  o'clock; 
the  only  clock  in  the  house  was  in  Mrs.  Cunningham's  room; 
I  did  not  notice  any  marks  upon  the  floor  or  walls  as  I 
went  down;  it  was  dark,  and  I  had  a  lighted  candle;  the 
first  person  I  saw,  was  the  doctor's  boy;  he  came  in  at  the 
basement  door;  I  let  him  in;  the  door  was  bolted  and 
locked;  the  next  person  I  saw  in  the  house,  was  a  young 
woman  who  was  engaged  to  come  there  and  live;  I  went 
up  to  Mrs.  Cunningham's  door  to  call  her  to  come  down, 
as  breakfast  was  ready;  she  asked  me  if  Mr.  Eckel  was 
down  at  his  breakfast;  I  said  he  was  not  down;  I  had  not 
seen  him  that  morning;  Mrs.  Cunningham  and  Miss  Helen 
came  down  to  breakfast  first;  Mr.  Eckel  was  not  at  break- 
fast; Miss  Augusta  and  Mr.  Snodgrass  came  down  after- 
wards; it  was  half  an  hour  after  that  when  little  Johnny, 
the  doctor's  boy,  told  me  the  doctor  was  dead;  I  went  up 
stairs  to  the  doctor's  office,  opened  the  door,  and  saw  the 
doctor  lying  with  his  hand  twisted  around  on  his  back;  I 
was  much  excited,  and  went  up  stairs  to  Mrs.  Cunning- 
ham's room;  they  had  all  gone  up  stairs  from  breakfast;  I 
saw  Mrs.  Cunningham,  her  two  daughters,  and  Mr.  Snod- 
grass; Mr.  Snodgrass  was  playing  on  the  banjo;  I  said, 
"  My  God,  you  arc  enjoying  yourselves  all  very  well,  and 
the  doctor  is  either  dead  or  murdered  in  his  room;"  Mrs. 
Cunningham  asked  me  what  I  said,  and  I  repeated  it  over 
again;  she  looked  very  excited,  and  ran  over  to  the  bed; 


414  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Canninghnm. 

So  did  Miss  Helen,  who  fainted;  Snodgrass  ran  downstairs 
and  came  back;  he  said,  "  That's  a  fact,  he  is  dead;"  Mrs. 
Cunningham  cried,  but  did  not  say  much;  I  ran  for  Dr. 
Stevens. 

District  Attorney:  Did  you  ever  hear  Mrs.  Cunning- 
ham say  any  thing  about  Dr.  Burdell  and  Mr.  Eckel? 

Question  objected  to  and  allowed. 

Witness:  She  said  that  the  doctor  was  jealous  of  her 
and  Mr.  Eckel,  because  he  had  told  her  he  had  looked 
through  the  key-hole,  and  saw  what  he  did  not  like;  she 
said  this  a  little  before  he  was  murdered;  there  were 
no  servants  but  myself  in  the  house  on  the  night  of  the 
murder. 

Cross-examined  by  Mr.  Clinton :  Q.  Were  you  first 
employed  by  Mrs.  Jones?  A.  Yes,  sir. 

Q.  What  time  did  you  first  go  to  that  house?  A.  I 
think  it  was  a  couple  of  months  before  a  year  ago  last 
Christmas. 

Q.  Was  the  defendant  there  at  that  time?  A.  She  was 
boarding  there  then. 

Q.  Were  her  family  boarding  there  also?  A.  There 
was  but  one  of  her  daughters  there  at  that  time — her 
oldest  daughter,  Augusta. 

Q.  Any  other  boarders  there  at  that  time?  A.  Yes,  sir; 
Mr.  Hubbard,  Mr.  Hart  and  his  family  and  quite  a  number 
of  gentlemen  boarders  were  there. 

Q.  In  what  capacity  were  you  employed  there?  A.  As 
cook. 

Q.  When  you  first  came  to  that  house  do  you  know 
which  room  Mrs.  Burdell  occupied?  A.  She  occupied  the 
room  next  to  the  one  where  I  slept — the  back  one  in  the 
attic. 

Q.  Do  you  know  how  long  she  occupied  that  room?  A. 
I  do  not  know. 

Q.  Did  she  occupy  that  back  room  all  the  time  Mrs. 
Jones  occupied  the  house  after  you  went  into  her  employ- 


NEW  YORK,  MAY,  1857.  415 

The  People  t>.  Cunningham. 

ment?  A.  No,  sir;  she  slept  down  stairs  with  Mrs.  Hub- 
bard  or  Mrs.  Voorst. 

Q.  Who  is  Mrs.  Hubbard?  A.  She  is  a  cousin  of  the 
doctor's. 

Q.  Do  you  know  what  her  name  was?  A.  I  heard  it 
was  Hubbard,  and  that  she  got  a  divorce  from  her 
husband. 

Q.  What  was  her  husband's  name?     A.  Voorst. 

Q.  When  was  it  Mrs.  B.  first  occupied  the  room  down 
stairs?  A.  She  slept  with  Mrs.  Voorst  or  in  the  same 
room  when  Mrs.  Voorst  came  from  the  country. 

Q.  Had  you  anything  to  do  with  Mr.  Burdell's  room 
before  she  took  the  house  in  May,  a  year  ago,  before  Mrs. 
Jones  left?  A.  I  had  nothing  to  do  there  unless  she 
would  send  me  on  an  errand. 

Q.  Do  you  know  how  long  she  and  Mrs.  Voorst  occu- 
pied the  room?  A.  I  do  not  know. 

Q.  When  did  Mrs.  Voorst  come  there?  A.  She  was 
there  when  I  came  there. 

Q.  Now,  at  the  time  you  went  there,  who  ocupied  the 
room  on  the  third  story?  A.  Mr.  Bartholomew  and  Mr. 
Hubbard  used  the  back  room,  and  Mr.  Hart  used  the  front 
room  and  the  bed  room. 

Q.  Did  that  continue  so  until  Mrs.  Jones  left  ?  A. 
Yes,  sir. 

Q.  You  say  you  had  nothing  to  do  with  Mr.  Burdell's 
room,  except  when  she  sent  you  on  errands?  A.  Yes  sir. 

Q.  Were  you  generally  sent  on  messages?  A.  Not  very 
often. 

Q.  While  Mrs.  Jones  was  there,  did  she  ever  send  you 
half  a  dozen  times?  A.  No,  sir;  she  sent  me  once  or 
twice. 

Q.  Was  that  all  you  had  to  do  with  her?     A.  Yes,  sir. 

Q.  Were  you  employed  by  her?  A.  I  was  not;  but  I 
was  employed  by  Mrs.  Jones,  and  my  business  was  in  the 
kitchen. 
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Q.  Who  was  the  chambermaid  at  the  time  you  first  went 
there?  A.  Mary  Maclain. 

Q.  While  Mrs.  Jones  occupied  the  house  did  you  ever 
go  into  any  room  occupied  by  Mrs.  Burdell  at  all?  A.  I 
went  into  it  with  an  orange  when  her  little  boy  was  sick, 
and  I  went  upon  another  occasion  into  a  small  bedroom  off 
the  front  room;  I  could  never  recollect  of  going  upon  any 
errands  but  twice. 

Q.  Do  you  recollect  of  going  into  that  room  upon  any 
other  occasions  while  Mrs.  Jones  occupied  the  house?  A. 
She  has  called  upon  me  very  often,  and  I  have  been  in  her 
room. 

Q.  How  often  do  you  think  you  have  been  there — fifteen 
or  twenty  times?  A.  No,  sir. 

Q.  Can  you  say  you  have  been  there  three  times?  A. 
Yes,  sir. 

Q.  Have  you  ever  been  there  for  any  other  purpose 
except  upon  errands?  A.  Yes;  sir;  when  Mrs.  Cunning- 
ham would  send  for  me,  I  have  been  there;  she  would 
send  for  me  for  some  little  trifling  things. 

Q.  When  was  it  that  Mr.  Bacon  and  Mr.  Thayer  occu- 
pied the  room  on  the  third  story,  when  you  first  went 
there?  A.  It  was  last  summer  sometime. 

Q.  How  long  did  they  occupy  that  room?  A.  I  do  not 
remember  exactly. 

Q.  Did  you  stay  in  the  employment  of  Mrs.  Cunning- 
ham until  you  were  taken  in  custody — from  May  until 
January?  A.  Yes,  sir. 

Q.  Were  Mrs.  Cunningham  and  the  doctor  friendly? 
A.  They  were  quite  so.  He  took  her  out  very  often  in 
the  day  time. 

Q.  Did  he  bring  his  acquaintances  there  to  see  her?  A. 
Not  to  my  knowledge. 

Q.  How  was  it  last  spring?  A.  A  year  ago  they  were 
friendly  together  until  Mrs.  Voorst  came  there. 

Q.  Did  you  go  on  errands  for  Mrs.  Voorst?     A,  Never. 
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Q.  Did  you  ever  speak  to  her?     A.  No,  sir. 

Q.  Do  you  know  whether  they  (referring  to  the  doctor 
and  Mrs.  Cunningham)  were  on  good  terms  last  fall?  A. 
At  times  they  had  hard  words. 

Q.  Did  you  see  any  more  differences  between  them  last 
fall  than  you  had  seen  between  people  where  you  have 
lived?  A.  I  have  when  this  woman  (Mrs.  Voorst)  came 
into  the  house.  Mrs.  Cunningham  had  forbidden  the  doc- 
tor to  bring  this  woman  into  the  house. 

Q.  Did  you  ever  hear  Mrs.  Cunningham  talk  of  her? 
A.  I  have.  She  said  that  she  would  not  allow  any  corres- 
pondence between  Ifer  and  the  doctor. 

Q.  Did  she  say  why?  A.  She  said  she  was  not  a  good 
woman. 

Q.  Did  she  say  anything  as  to  her  virtue?  A.  She  said 
that  she  did  not  like  her  conduct. 

Q.  Her  conduct  in  what  respect?  A.  I  do  not  know  to 
what  she  alluded. 

Q.  Was  there  anything  said  about  Mrs.  Voorst  sleeping 
with  or  having  any  improper  intercourse  with  any  one? 
A.  Mrs.  C.  accused  her  and  the  doctor  of  having  sexual 
intercourse  with  each  other. 

Q.  How  late  did  you  hear  this  complaint  made  by  her? 
A.  Mrs.  Voorst  went  to  the  country  on  the  4th  of  July,  I 
believe;  I  do  not  know  how  long  she  staid  there,  but  the 
doctor  wanted  to  fetch  her  to  the  house,  but  Mrs.  C.  would 
not  allow  it. 

Q.  What  time  did  Mrs.  Voorst  come  back  from  the 
country?  A.  It  was  last  fall,  but  she  did  not  come  to  the 
house. 

Q.  Would  Mrs.  Burdell  have  her  there?     A.  No,  sir. 

Q.  Did  you  let  people  in  generally  when  they  came  to 
the  house?  A.  No,  sir. 

Q.  Did  you  when  the  chambermaid  was  there?    A.  I 
did  not  very  often;  I  do  not  think  that  I  answered  the 
door-bell  six  times  in  my  life. 
PAR.— VOL.  VI.  27 
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Q.  Three  or  four  days  before  this  homicide,  was  there 
any  other  servant  there  but  yourself?  A.  No  girl;  but 
there  was  the  doctor's  boy. 

Q.  The  day  before  the  doctor  was  killed,  was  there  any 
other  person  to  attend  the  door;  did  you  attend  it?  A.  I 
did  not,  but  Mrs.  C.'s  little  boy  attended  to  it. 

Q.  Did  you  see  Mrs.  Voorst  there?  A.  I  did  not,  but 
I  heard  she  was  there. 

Q.  Have  you  seen  Mrs.  Voorst  since  she  returned  to  the 
city?  A.  I  saw  her  twice  myself,  and  heard  she  was  there 
at  other  times. 

Q.  You  say  that  the  doctor  began  to  take  his  meals  there 
when  Mrs.  Burdell  took  the  house?  A.  Yes,  sir. 

Q.  For  how  long?     A.  I  think  it  was  about  two  months. 

Q.  Did  he  take  his  meals  of  Mrs.  Jones?  A.  I  never 
saw  him  take  any. 

Q.  Did  he  not  dine  there  the  Christmas  when  Mrs. 
Jones  kept  the  house?  A.  That  was  by  Mrs.  Burdell's 
invitation. 

Q.  You  said  upon  your  direct  examination  that  you  had 
heard  hard  words  between  the  doctor  and  her?  A.  Yes, 
sir. 

Q.  When?  A.  I  told  you  that  when  Mrs.  Voorst  came 
back  there  were  some  rough  words. 

Q.  Where  were  you?  A.  I  was  in  the  hall  of  the  second 
story;  I  asked  her  what  it  was  about,  and  she  said  that  it 
was  about  fetching  Mrs.  Voorst  back;  he  shut  the  door  as 
he  pushed  Mrs.  C.  out. 

Q.  When  you  first  heard  them  talking,  did  you  see 
them?  A.  I  did  not,  until  I  saw  her  coming  out  of  the 
room. 

Q.  Where  was  the  doctor  when  you  saw  her  coming 
out?  A.  He  was  inside  the  door;  I  was  in  the  hall  of  the 
second  floor  going  up  stairs. 

Q.  Did  you  see  him  push  her  out?  A.  I  did  not,  but 
he  said  that  he  pushed  her  out. 
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Q.  \By  the  Judge.]  Did  you  hear  her  voice?  A.  I  did 
not;  I  only  heard  the  noise;  I  heard  very  loud  talk;  I 
heard  both  their  voices;  but  I  did  not  hear  anything  that 
was  said. 

Q.  Then  you  asked  Mrs.  C.  what  it  was  about?  A.  Yes, 
sir. 

Q.  Did  you  advise  her?  A.  I  did  not;  I  do  not  think 
that  was  my  business. 

Q.  When  was  this?     A.  It  was  in  the  fall  of  the  year. 

Q.  Can  you  tell  about  what  time  it  was  in  the  fall?  A. 
I  cannot. 

Q.  Was  that  the  only  occasion  when  you  heard  loud 
words  between  them?  A.  This  was  the  only  one  at  that 
time;  I  heard  rough  words  afterwards. 

Q.  What  did  Mrs.  C.  say  when  you  asked  her  what  was 
the  matter?  A.  She  said  she  did  not  want  Mrs.  Voorst 
to  come  into  the  house;  they  wanted  to  bring  her  back 
but  she  would  not  allow  it. 

Q.  Before  this  did  you  ever  hear  any  rough  words 
between  the  doctor  and  Mrs.  C.?  A.  She  accused  the 
doctor  of  having  ladies  come  there  for  improper  pur- 
poses. 

Q.  Was  that  the  only  fault  she  found?  A.  That  was  the 
only  fault  I  have  ever  heard  her  find. 

Q.  After  this  occasion,  when  these  words  were  uttered 
by  Mrs.  C.  in  reference  to  Mrs.  Voorst  coming  back,  did 
you  hear  any  unpleasant  or  rough  words  between  them? 
A.  I  have;  it  was  a  little  while  before  he  was  killed;  a 
few  words  about  the  signing  of  papers. 

Q.  How  long  before  he  was  killed?  A.  It  was  the  Satur- 
day night  before. 

Q.  You  said  upon  your  direct  examination  that  she  said 
she  would  be  revenged  upon  him.  When  was  this?  A. 
It  was  when  she  was  going  to  enter  a  law  suit  against  him, 
for  she  said  he  had  done  her  a  heavy  wrong,  and  she  would 
be  revenged  upon  him. 
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Q.  Did  she  speak  about  taking  the  law  upon  him?  A. 
That  is  what  she  meant  by  it. 

Q.  You  say  it  was  in  reference  to  Mr.  Thayer  commenc- 
ing a  law  suit  for  her?  A.  Yes,  sir. 

Q.  Was  that  the  only  time  you  heard  her  say  anything 
about  being  revenged  upon  him?  A.  It  was. 

Q.  You  were  a  witness  before  Coroner  Connery,  and  you 
testified  twice  then,  did  you  not?  A.  Yes,  sir. 

Q.  You  said,  on  your  direct  examination,  that  she  said 
upon  this  occasion,  that  perhaps  he  might  not  live  to  sign 
the  paper  or  let  the  house.  Did  you  swear  to  that  before 
the  coroner?  A.  No,  sir. 

Q.  Were  you  not  asked  to  tell  all  you  knew  before  the 
coroner?  A.  That  did  not  come  into  my  head  until  the 
lady  that  took  the  house  was  asking  me. 

Q.  Where  did  Mrs.  Stansbury  see  you?  A.  She  saw  me 
in  the  dining-room  in  the  house  in  Bond  street. 

Q.  When  was  this?  A.  At  the  examination  of  the  coro- 
ner's jury,  before  it  was  ended. 

Q.  You  said  that  you  did  not  think  of  this  when  you 
gave  your  testimony  before  the  coroner's  jury?  A.  I  did 
not  think  of  it  then. 

Q.  Did  Mrs.  Stansbury  talk  much  with  you  after  you 
gave  your  testimony?  A.  Not  much. 

Q.  Did  you  tell  Mrs.  Stansbury  of  this  at  the  time?  A. 
No,  sir. 

Q.  To  whom  did  you  first  name  it?  A.  I  have  now 
named  it  to  Mrs.  Foster,  the  matron  of  the  city  prison. 

Q.  How  recently  to  her?     A.  Within  three  or  four  days. 

Q.  Is  that  the  first  time  you  ever  mentioned  it?  A. 
Yes,  sir. 

Q.  Did  you  ever  think  of  it  before  you  told  it  to  Mrs. 
Foster?  A.  I  did,  but  not  at  the  time  I  was  before  the 
coroner. 

Q.  Was  it  after  you  were  examined  the  first  time  that 
you  had  this  conversation  with  Mrs.  Stansbury?  A.  It 
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was  after  I  was  examined  the  second  time — the  same 
day. 

Q.  You  were  in  custody  as  a  witness  at  that  time  ?  A. 
Yes,  sir. 

Q.  Were  you  not  asked,  before  the  coroner,  to  state  all 
that  was  said  upon  that  occasion  ?  A.  I  was. 

Q.  You  did  not  then  recollect  it  ?     A.  I  did  not. 

Q.  How  many  days  before  the  death  of  Dr.  Burdell  was 
this  conversation  ?  A.  I  could  not  say;  it  was  before  he 
was  buried. 

Q.  Have  you  not  been  asked,  since  the  coroner's  jury 
rendered  their  verdict,  whether  you  knew  anything  farther 
about  this  case?  A.  I  was  never  asked  by  anybody  about  it. 

Q.  Has  anybody  called  upon  you  to  ask  any  questions  in 
reference  to  this  matter  ?  A.  No,  sir. 

Q.  Where  have  you  been  since  this  homicide  ?  A.  I 
have  been  three  weeks  in  the  station  house,  seven  weeks 
boarding  with  Capt.  Dilks,  and  four  weeks  in  the  tombs. 

Q.  Has  Capt.  Dilks  said  anything  to  you  about  this  mat- 
ter ?  A.  No,  sir;  and  no  one  has  spoken  to  me  about  it. 

Q.  Did  you  tell  Mrs.  Foster,  two  or  three  days  ago, 
about  it  ?  A.  Yes,  sir. 

Q.  Did  Mrs.  Foster  speak  to  you  about  it  first  ?  A. 
No,  sir;  it  was  running  in  my  mind. 

Q.  Do  you  know  Mary  Donohoe  ?     A.  Yes,  sir. 

Q.  Do  you  recollect  when  Mary  left  the  doctor's  house  ? 
A.  I  think  it  was  three  days  before  the  murder  of  the 
doctor. 

Q.  Did  she  ever  leave  the  house  before  that  ?  A.  She 
went  away  for  a  night  or  two. 

Q.  Do  you  know  anything  about  her  being  discharged  ? 
A.  I  didn't  know  that  she  was  to  come  back. 

Q.  Will  you  state  what  transpired  when  Dr.  Burdell 
and  Mary  Donohoe  were  in  the  cellar?  A.  She  can 
answer  for  herself;  I  have  nothing  to  do  with  Mary  Dono- 
hoe's  business. 


422  DECISIONS  IN  CRIMINAL  CASES. 

The  People  t>.  Cunningham. 

Q.  State  what  transpired  in  the  cellar  upon  that  occa- 
sion ?  A.  There  was  nothing  done  by  him  but  to  help  me 
up  stairs  with  Mary. 

Q.  I  ask  you  whether  Mary  and  the  doctor  had  fights 
and  quarrels  ?  A.  I  don't  know  whether  they  had,  and  I 
never  knew  them  to  have  quarrels;  there  might  have  been 
sharp  words  about  cleaning  and  sweeping,  and  raising  of 
dust. 

Q.  Have  you  ever  heard  Mary  use  any  threats  about  the 
doctor  ?  A.  I  never  did. 

Q.  Have  you  ever  used  any  yourself?  A.  Never  in  that 
way. 

Q.  Did  Mrs.  Burdell  take  care  of  the  clothing  of  the 
doctor  at  the  time  of  his  death  ?  A.  Yes,  sir;  I  did  his 
washing,  and  she  attended  to  his  clothes. 

Q.  Did  you  see  Mrs.  Burdell  that  Friday  evening,  before 
she  came  down  into  the  kitchen,  about  ten  o'clock  ?  A.  I 
do  not  think  I  did;  I  went  up  to  tell  her  that  there  was  a 
girl,  Mary  McClinchy,  that  wanted  to  see  her;  I  could  not 
say  whether  it  was  before  or  after  dinner  time;  I  told  the 
girl  to  come  the  next  day — she  was  coming  as  chamber- 
maid. 

Q.  When  you  went  up  to  the  room  to  tell  them  about 
the  murder,  what  were  they  doing  ?  A.  Snodgrass  was 
writing;  Eckel  was  sitting  at  the  fire. 

Q.  Was  it  used  as  a  sitting  room  for  the  family  ?  A. 
They  used,  all  of  them,  to  sit  in  it  before  they  went  »to 
bed. 

Q.  How  long  do  you  think  you  were  in  the  room 
altogether  that  night — the  third  story  front  room  ?  A.  I 
did  not  stop  more  than  a  minute  or  two. 

Q.  Did  you  then  go  immediately  to  bed  ?     A.  Yes,  sir. 

Q.  Where  were  the  little  boys  when  you  went  into  Mrs. 
Burdell's  room  ?  A.  They  were  in  bed;  Snodgrass  told 
me  that  George  said  I  was  intoxicated. 

Q.  Did  you  go  into  their  room  ?     A.  I  did  not. 
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Q.  Do  you  know  they  were  in  bed  ?  A.  I  heard  them 
talking. 

Q.  Do  you  know  whether  they  were  undressed  ?  A.  I 
saw  little  George  come  down  in  his  night  clothes;  I  did 
not  see  him  afterwards  that  night,  or  hear  him  say  any- 
thing; I  heard  him  talking  to  George  Snodgrass. 

Q.  Did  you  hear  William  talk  ?  A.  Yes,  at  the  same 
time,  in  the  bedroom. 

Q.  When  was  it  that  the  conversation  occurred  that 
George  said  you  were  intoxicated  ?  A.  He  told  that  to 
his  mother  that  night  after  I  came  up  to  my  bed. 

Q.  Snodgrass  told  you  that  ?     A.  Yes,  sir. 

Q.  You  were  not  intoxicated  ?  A.  I  was  not  at  all;  I 
was  just  as  sober  as  I  am  now,  and  knew  just  as  well  what 
I  was  doing  as  I  now  do. 

Q.  During  that  Friday  evening  was  not  the  bell  rung 
for  you  to  go  into  the  parlor  ?  A.  It  was  not. 

Q.  Will  you  swear  that  you  did  not  come  into  the  par- 
lor ?  A.  I  did  not  go  up  stairs  at  all. 

Q.  Do  you  know  whether  the  girl  who  called  went  up 
stairs  that  evening  ?  A.  She  did  not,  but  Mrs.  C.  went 
down  to  her. 

Q.  When  you  told  Mary  to  come  the  next  day,  where 
did  she  go  ?  A.  She  went  out  at  the  basement  door;  I 
went  to  the  door  with  her,  bade  her  good  night;  I  unbolted 
the  door  when  she  went  out. 

Q.  Was  it  bolted  all  the  evening  ?  A.  I  always  bolted 
that  door. 

Q.  Was  it  bolted  then  just  as  usual  ?  A.  It  was  bolted 
by  me  just  as  usual. 

Q.  Can  you  tell  how  long  you  lay  awake  that  Friday 
night  ?  A.  I  cannot  tell  exactly  the  time. 

Q.  Did  you  hear  Snodgrass  come  up  stairs  after  you 
went  to  bed  ?  A.  I  did,  and  I  heard  Miss  Helen  Cunning- 
ham come  up;  I  heard  them  bid  good  night  to  each  other. 

Q.  Did  you  hear  Helen  go  down  ?     A.  I  did. 
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Q.  Do  you  know  where  Helen  and  Augusta  slept  that 
night  ?  A.  I  do  not. 

Q.  The  next  morning,  when  you  called  the  mother  to 
breakfast,  did  you  see  the  girls  ?  A.  I  saw  Miss  Augusta; 
she  was  in  her  mother's  room. 

Q.  Was  Helen  there?  A.  She  was  up  in  the  garret; 
I  called  to  her  to  come  down  to  breakfast  and  she 
answered  me. 

Q.  Do  you  know  anything  about  overcoats  being  lost 
in  the  hall?  A.  I  heard  them  say  that  they  were,  but  I 
know  nothing  about  it. 

Q.  How  long  was  this  before  the  homicide?  A.  It  was 
about  a  week  or  so. 

Q.  Did  you  let  anybody  in  at  the  time  these  overcoats 
were  said  to  have  been  stolen?  A.  I  did  not. 

Q.  With  the  exception  of  what  you  have  said  as  to  the 
hard  words  between  Dr.  Burdell  and  Mrs.  Burdell,  was 
her  conduct  uniformly  kind  towards  him?  A.  Yes,  sir; 
very  kind,  and  sociable  enough. 

Q.  How  did  she  address  him?  A.  She  always  called 
him  doctor. 

Q.  Did  you  ever  hear  her  address  him  by  the  name  of 
Harvey?  A.  Yes,  sir. 

Q.  How  long  before  daylight  did  you  get  up  the  next 
morning?  A.  It  was  between  six  and  seven  o'clock;  I 
came  down  to  get  breakfast. 

Q.  What  time  did  you  go  to  call  Mr.  Burdell  to  break- 
fast? A.  It  was  about  eight  o'clock. 

Q.  Did  you  generally  call  him  to  breakfast?  A.  I  did 
not  generally  call  him,  but  the  chambermaid  was  away 
then,  and  that  was  the  reason  I  did  it. 

Q.  Was  John  Burchell  the  first  one  you  let  in?  A. 
Yes,  sir. 

Q.  Had  you  been  up  stairs  from  the  time  you  went  down 
in  the  morning  until  you  called  Mrs.  Burdell  to  breakfast? 
A.  I  had  not. 
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Q.  What  time  was  it  that  you  let  John  Burchell  in?  A. 
It  was  not  quite  eight  o'clock. 

Q.  Was  it  before  or  after  breakfast  he  came?  A.  It 
was  before  breakfast. 

Q.  How  long  after  you  let  him  in  before  he  came  down 
and  told  you  about  the  doctor's  death?  A.  I  do  not  think 
that  he  came  down  and  told  me  anything  about  the  doc- 
tor's death  until  about  nine  o'clock;  it  was  a  little  more 
than  an  hour  before  he  brought  me  any  word  about  the 
doctor's  death. 

Q.  Do  you  know  anything  about  the  doctor's  habit  of 
going  to  the  door  if  the  boy  was  out?  A.  He  answered  the 
door-bell  very  often  himself  in  the  day  time;  he  never 
answered  it  at  night. 

Q.  Are  you  'certain  what  words  you  used  when  you 
went  up  to  Mrs.  Burdell's  room  to  announce  that  the  doctor 
was  dead?  A.  I  could  not  say  exactly  what  the  words  were ; 
I  think  the  words  were,  "  My  God,  you  enjoy  yourselves 
well  when  the  doctor  is  dead." 

Q.  How  long  did  you  stay  in  that  room  when  you  went 
up  stairs  to  announce  that  the  doctor  was  dead?  A.  I 
staid  there  until  Mr.  Snodgrass  went  down  stairs,  came  up 
and  said  that  that  was  the  fact. 

Q.  What  did  you  do  when  he  came  into  the  room  and 
announced  it?  A.  I  went  over  and  caught'  Mrs.  C.  by  the 
hand,  she  was  fainting  away;  I  went  down  then  and  called 
the  next  door  neighbor,  and  I  went  for  Dr.  Roberts. 

Q.  Was  she  crying  at  that  time?    A.  She  was. 

Q.  You  took  her  by  the  hand  and  moved  her  on  to  the 
bed?  A.  Yes,  sir. 

Q.  Did  you  help  Helen  any?     A.  I  did  not. 

Q.  Did  you  notice  that  Helen  fainted?     A.  Yes,  sir. 

Q.  \By  a  Juror.]  I  understood  you  to  say  that  Mr.  Eckel 
did  not  take  breakfast?  A.  I  did  not  see  him  at  breakfast. 

Q.  [By  a  Juror,]  Did  you  have  any  company  on  the 
evening  the  murder  occurred?  A.  I  did  not. 


• 
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Question  by  a  Juror:  Had  you  been  drunk?     A.  No,  sir. 

Q.  What  time  was  it  that  this  conversation  occurred  as 
to  the  doctor  being  jealous  of  Eckel?  A.  I  could  not 
exactly  tell  the  time. 

Q.  How  long  was  it  before  the  death  of  the  doctor?  A. 
It  was  about  one  month  or  less,  I  should  think. 

Q.  Where  did  this  conversation  occur  with  Mrs.  C.?  A. 
Down  in  the  kitchen. 

Q.  Do  you  recollect  of  anything  else  said  in  that  con- 
versation? A.  She  said  first  that  the  doctor  was  vexed  at 
her;  that  was  the  way  the  subject  was  brought  about;  the  con- 
versation was  in  the  day  time. 

Q.  She  told  you  that  he  was  jealous  of  Ec"kel?  A.  I 
said  that  I  did  not  think  that  she  gave  him  any  occasion. 

Q.  What  did  she  say  then?  A.  She  gave  a  smile;  she 
said  that  she  did  not  care  much  what  he  said  in  that  res- 
pect, and  she  did  not  care  about  such  foolish  talk  as  that. 

Q.  Did  she  say  anything  else?    A.  That  was  all  she  said 

Q.  Was  anybody  else  present?     A.  No,  sir. 

Q.  Was  the  doctor  down  in  the  kitchen  much?  A.  He 
would  happen  in  occasionally  if  he  wanted  something. 

Q.  Did  he  pay  any  attention  to  what  was  going  on  there? 
A.  There  were  a  great  many  mice  there,  and  he  used  to  set 
a  trap  to  catch  them;  he  came  down  every  day  to  see  if 
there  were  any  in  the  trap. 

Q.  On  the  Friday  before  the  doctor  was  killed,  did  you 
see  much  of  him?  A.  I  saw  him  at  night;  I  saw  him 
pretty  often. 

Q.  About  what  time  was  it  that  you  last  saw  him?  A. 
I  saw  him,  to  the  best  of  my  knowledge,  before  he  went  to 
to  dine  that  day. 

Q.  Where  was  it  when  you  last  saw  him?  A.  On  the 
kitchen  stairs. 

Q.  Did  Dr.  Burdell  attend  to  matters  about  the  house 
down  to  the  time  of  his  death?  A.  Mrs.  C.  attended  to 
them. 
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Q.  Did  he  have  anything  to  do  with  the  gas  bills?  A. 
I  do  not  know  anything  about  the  gas  bills. 

Q.  Did  he  go  and  cover  up  the  dishes  down  stairs?  A. 
Yes,  sir. 

Q.  What  did  he  say  about  the  bread  and  other  matters 
in  the  kitchen?  A.  He  said  that  the  bread  ought  not  to 
be  lying  there,  exposed,  in  the  way  for  the  mice  to  get  at. 

Q.  Did  Mrs.  B.  tell  you  not  to  contradict  and  dispute 
the  doctor?  A.  She  did;  she  told  me  to  treat  him  kindly, 
and  let  him  have  his  own  way. 

Q.  Are  you  married?  A.  I  have  been,  but  my  husband 
is  not  living;  he  has  been  dead  four  years  October  last. 

Q.  Have  you  been  in  the  habit  of  getting  drunk  a  good 
deal?  A.  I  could  always  take  my  share,  but  never  so 
much  as  not  to  be  able  to  work;  I  never  saw  any  one  who 
would  throw  it  over  their  shoulders,  whether  they  were 
rich  or  poor. 

Q.  Have  you  ever  been  charged  with  any  criminal 
offense?  A.  Not  to  my  knowledge. 

Q.  Have  you  ever  been  charged  with  receiving  stolen 
goods?  A.  Never. 

Q.  At  the  time  you  and  Mary  Donoghoe  were  at  Capt. 
Dilks',  was  any  criminal  complaint  made  against  either  of 
you?  A.  There  was  no  complaint  made  against  me. 

Q.  Have  you  been  in  the  habit  of  meeting  men  in  the 
State  Prison?  A.  I  was  never  in  the  State  Prison  but 
once  in  my  life. 

Q.  Whom  did  you  go  to  see  upon  that  occasion?  A. 
Dick  Smith. 

Q.  How  long  ago  was  it?  A.  It  was  fourteen  years  ago; 
he  was  in  the  employment  of  my  husband;  I  went  to  see 
him  from  the  friendship  of  my  husband  for  him  and  no  other. 

Q.  Where  did  you  live  before  you  went  to  Mrs.  Jones? 
A.  I  kept  house  for  my  husband. 

Q.  Did  you  ever  go  out  to  service  before?  A.  Never; 
I  kept  house  in  the  Sixth  ward. 
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Q.  What  street  and  number?  A.  It  was  at  the  corner 
of  Pearl  and  Cross  streets;  I  do  not  know  the  number. 

Q.  Where  did  you  live  before  that?  A.  No.  30  Orange 
street. 

Q.  How  long  did  you  live  there?    A.  Five  or  six  years 

Q.  Where  did  you  live  next  before  that?  A.  We  had 
an  oyster  saloon  at  the  corner  of  Elm  and  Walker  streets. 

By  a  Juror:  You  stated  when  you  went  up  stairs  to 
Mrs.  Cunningham's  room  and  reported  to  them  that  Dr. 
Burdell  was  dead,  you  waited  there  until  Snodgrass  went 
down  and  came  back;  did  Mrs.  Cunningham  make  any 
effort  to  go  down  stairs?  A.  No,  sir. 

By  a  Juror:  Was  she  in  a  fit  state  to  make  any  inquiries? 
A.  She  looked  confused. 

Q.  [By  a  Juror.]  You  stated  you  were  seven  weeks  ID 
Capt.  Dilks'  family;  you  were  not  confined  in  the  house  r' 
all?  A.  I  was  not  out  but  twice  in  that  time. 

Q.  Did  you  go  out  alone?     A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  about  this  matter  at 
this  time  with  anybody?  A.  I  did  not,  for  the  people 
were  afraid  to  ask  me  anything. 

Catharine  Stansburg  was  examined  by  the  district  attor- 
ney, and  testified  that  she  was  the  wife  of  the  cashier  and 
accountant  of  the  New  York  Express;  she  had  known  Dr. 
Burdell  twenty  years. 

To  the  question  whether  she  had  ever  engaged  to  hire 
the  house  No.  31  Bond  street,  of  Dr.  Burdell,  Mr.  Clinton 
objected,  on  the  ground  that  Mrs.  Cunningham  was  not 
present  at  the  time  of  the  engagement,  and  that  nothing 
which  took  place  in  her  absence  ought  to  be  admitted  as 
testimony.  The  judge  allowed  the  question.  Exception 
taken  by  Mr.  Clinton. 

Witness:  I  went  to  No.  31  Bond  street  at  Dr.  Burdell's 
request;  my  object  was  to  hire  the  house  from  May  1, 
1857;  I  was  there  on  the  Friday  afternoon  preceding  the 
doctor's  death;  the  papers  were  to  be  signed  the  next 
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morning;  Dr.  Bur  dell  and  my  mother  went  through  the 
house  with  me;  I  saw  Hannah,  the  cook;  I  did  not  talk 
with  her  at  that  time;  Hannah  was  present  while  we  were 
conversing  about  renting  the  house;  I  did  not  see  Mrs. 
Cunningham;  I  had  previously  been  to  the  house  to  see 
Dr.  Burdell;  I  once  saw  Mrs.  Cunningham  there. 

Mr.  Clinton  again  excepted  to  all  this  testimony,  on  the 
ground  that  Mrs.  Cunningham  not  being  present,  such  evi- 
dence was  not  legal. 

Witness  resumed:  I  once  saw  Mrs.  Cunningham  when  I 
called  at  No.  31  Bond  street;  she  was  close  to  the  door  of 
the  doctor's  room;  I  had  been  talking  to  the  doctor,  and 
suddenly  opened  the  door;  Mrs.  Cunningham  was  going 
away  from  the  door. 

Witness  continued:  I  wa,s  half  way  in  the  room  when  I 
was  talking  to  Dr.  Burdell;  Mrs.  Cunningham  was  imme- 
diately outside  the  door. 

Cross-examined  by  Mr.  Dean:  It  was  in  the  second  story 
back  room,  I  had  this  conversation  with  Dr.  Burdell;  the 
conversation  occurred  partly  near  the  fire-place,  and  partly 
near  the  door;  the  doctor  stood  part  of  the  time  with  his 
hand  upon  the  knob  of  the  lock,  as  if  about  to  open  the 
door;  Demis  Hubbard  was  in  the  house  on  Friday,  30th 
of  January;  I  never  saw  her  before;  she  was  there  before 
I  arrived  there. 

To  a  Juror:  My  business  conversation  with  Dr.  Burdell 
took  place  partly  while  I  was  sitting  in  the  dentistry  chair, 
near  the  window;  I  do  not  know  how  near  Mrs.  Cunning- 
ham had  been  to  the  door  when  I  opened  it;  she  was  a 
few  feet  from  it  when  I  saw  her. 

John  J.  Burchell,  the  boy  employed  by  Dr.  Burdell,  was 
the  next  witness:  He  said  he  was  in  the  employment  of 
Dr.  Burdell  for  about  a  month  previous  to  his  death;  he 
knew  Mrs.  Cunningham;  on  the  day  before  the  doctor's 
death  he  was  in  the  doctor's  office  with  Mrs.  Cunningham, 
between  seven  and  eight  o'clock  in  the  morning;  the  doctor 
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had  gone  to  the  bank;  he  was  told  by  Dr.  Burdcll  to  go  up 
stairs;  Dr.  Burdell  gave  the  witness  the  key;  I  had  been 
in  the  room  about  ten  or  fifteen  minutes,  said  the  wit- 
ness, when  Mrs.  Cunningham  came  in;  she  asked  me  if  I 
had  the  ashes  out  of  the  stove,  and  I  said,  "yes;"  she 
asked  me  who  sent  me,  and  I  said  the  doctor;  I  was  to  tell 
Dr.  Cox  that  he  (the  doctor)  would  be  back  from  the  bank 
by  11  o'clock;  Mrs.  Cunningham  said  to  me,  "the  doctor 
is  a  passionate  man;"  I  said,  "  Yes,  ma'am;"  then  she  said, 
"he  will  get  over  his  passion  in  three  or  four  days;"  I  left 
the  room,  and  presently  returned;  I  was  absent  only  a  few 
minutes;  she  asked  me  to  go  up  and  take  the  ashes  out  of 
her  room,  which  I  did;  I  left  her  in  the  doctor's  room;  I 
went  again  to  the  doctor's  room;  I  asked  her  for  the  key 
of  the  room;  she  said  she  would  take  charge  of  it;  about 
eleven  o'clock  the  doctor  came  back  from  the  bank,  and 
asked  me  for  the  key;  I  told  him  Mrs.  Cunningham  had 
the  key;  he  ran  up  stairs  to  her  room;  I  did  not  see  him 
come  back;  I  saw  him  afterwards  about  two  o'clock  in  the 
afternoon;  I  never  talked  with  Mrs.  Cunningham  about 
Dr.  Burdell;  I  do  not  personally  know  of  any  difficulty 
between  her  and  Dr.  Burdell,  except  a  quarrel  about  coal; 
I  went  to  the  house  the  next  morning  between  seven  and 
eight  o'clock;  the  basement  door  was  bolted,  when  the  cook 
let  me  in;  the  back  basement  door  was  fastened;  I  went 
into  the  yard  for  a  scuttle  of  coal,  and  had  to  unbolt  it;  I 
went  into  the  doctor's  room  between  eight  and  nine  o'clock; 
the  key  was  outside  the  door  in  the  lock;  I  did  not  see 
any  blood  outside;  the  door  is  only  one  step  from  the  head 
of  the  stairs;  I  knocked  at  the  door  before  I  went  in;  when 
I  got  no  answer  I  opened  it;  I  saw  blood  on  the  side  of 
the  wall  of  the  room;  the  door  opened  inward  against  the 
side  of  the  room;  I  saw  the  doctor's  body;  I  only  opened 
the  door  about  six  inches;  he  laid  so  near  the  door  that  a 
common  sized  man  could  not  get  in  without  pushing  away 
the  body;  I  put  my  hand  against  the  side  of  the  door,  or 
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I  would  have  fallen  down;  I  went  and  told  the  cook,  and 
afterwards  went  up  to  Mrs.  Cunningham's  room;  Mr.  Snod- 
grass  was  holding  her  on  the  bed,  and  she  was  crying;  I 
heard  her  scream;  she  did  not  speak  to  me;  Snodgrass 
spoke  to  her;  I  do  not  know  what  he  said;  I  was  there 
ten  minutes;  I  went  to  the  front  parlor  when  I  left  her 
room;  Snodgrass  came  down  after  me,  and  told  me  to  take 
charge  of  the  front  door;  Snodgrass  ran  into  the  street; 
he  returned  with  Dr.  Roberts;  George  Cunningham  went 
out  for  somebody,  and  I  went  out  for  Dr.  Smith;  I  did  not 
see  Mrs.  Cunningham  again;  I  went  into  Mrs.  Cunning- 
ham's room  that  morning  before  I  found  the  doctor  was 
dead;  I  went  to  clean  away  the  ashes;  nobody  was  in  the 
room;  they  were  down  at  breakfast;  the  first  I  saw  of 
Mrs.  Cunningham,  she  was  standing  at  the  back  parlor  door; 
I  do  not  know  whether  it  was  before  breakfast  or  after. 

Cross-examined  by  Mr.  Clinton:  Q.  Did  you  see  Eckel 
that  morning?  A.  Yes,  sir. 

Q.  What  time?  A.  It  was  just  when  I  came  in;  I  went 
up  to  the  operating  room,  and  I  was  cleaning  out  the  stove. 

Q.  Was  he  at  breakfast  that  morning?  A.  I  don't  know 
whether  he  was  or  not;  the  first  place  I  saw  him  was  in 
the  middle  of  the  grass  plot. 

Q.  [By  the  Court.]  In  the  yard?     A.  Yes,  sir. 

Q.  How  old  are  you?     A.  Fourteen,  going  on  fifteen. 

Q.  Had  you  known  Dr.  Burdell  before  you  went  to  live 
with  him?  A.  No,  sir. 

Q.  Did  you  see  any  money  paid  to  Dr.  Burdell  on  Fri- 
day? A.  Yes,  sir. 

Q.  By  whom?     A.  By  Dr.  Smith. 

Q.  Bills,  or  silver,  or  both?     A.  Bills. 

Q.  About  what  time  of  the  day?  A.  Between  two  and 
three. 

Q.  [By  jurors.]  What  time  was  it  you  came  on  Friday, 
the  day  before  the  murder?  A.  I  came  that  morning  just 
at  seven  o'clock. 
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Q.  What  time  did  you  say  the  doctor  left?  A.  He  left 
about  half-past  seven  to  go  down  to  the  bank. 

Q.  What  time  did  the  doctor  generally  get  to  his  office? 
A.  Why  he  used  to  sleep  right  in  front  of  it. 

Q.  He  left  then  between  seven  and  eight  o'clock?  A. 
Yes,  sir;  half-past  seven. 

Q.  Where  were  you  when  you  saw  Mr.  Eckel  in  the 
middle  of  the  grass  plot?  A.  I  was  in  the  working  room, 
back  of  the  back  parlor. 

Q.  Was  that  after  you  went  out  with  the  ashes  and  for 
coal,  or  before?  A.  No,  sir;  just  when  I  came  in  to  work. 

Q.  Who  unlocked  the  back  door  on  the  parlor  floor? 
A.  That  was  never  bolted,  not  since  I  was  there. 

Q.  Did  you  see  Mr.  Eckel  when  he  went  out  that  morn- 
ing? A.  I  did  not  see  him  go  out;  I  only  saw  him  on  the 
grass  plot. 

Q.  \By  the  District  Attorney]  Do  you  know  where  the 
doctor  breakfasted?  A.  Yes,  sir;  at  the  Metropolitan 
Hotel. 

Q.  \By  Mr.  Clinton.]  Did  you  know  that  any  other  way 
than  by  what  the  doctor  said?  A.  No,  sir. 

Q.  Where  was  Eckel  going?  A.  He  had  his  back  turned 
towards  me;  he  had  his  two  hands  in  his  pockets,  and  had 
a  light  coat  on. 

Q.  [By  Mr.  Clinton.]  Was  he  going  to  the  water  closet? 
A.  Yes,  sir. 

Mary  Donahoe  was  then  sworn,  and  testified  that  on  the 
25th  or  26th  of  November  last,  she  went  to  live  in  the 
family  of  Mrs.  Cunningham  as  chambermaid  and  waitress, 
and  that  Dr.  Burdell  lived  in  that  house  at  that  time;  Mrs. 
Cunningham  mentioned  to  her  particularly  that  she  should 
attend  to  Dr.  Burdell's  office  and  bed-room,  besides  doing 
all  the  rest  of  her  work,  and  she  (witness),  while  she 
remained  in  the  house,  did  clean  his  office  and  bed-room, 
and  always  made  his  bed;  one  day,  when  she  had  been 
about  eight  days  or  so  in  the  house,  whilst  she  was  making 
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the  doctor's  bed — (his  bed-room  being  then  the  back  room, 
and  his  office  the  front  one) — she  heard  a  great  deal  of  talk 
in  the  front  room;  she  recognized  Dr.  Burdell's  voice  very 
well,  but  there  was  also  a  female  voice  which  she  did  not 
know,  till  afterwards;  the  noise  continued  for  some  time — 
more  than  ten  or  fifteen  minutes,  she  should  think — when 
the  doctor  came  out  into  the  bed-ioom,  walking  very  fast, 
she,  at  the  time,  being  engaged  in  fixing  the  bed,  and 
whether  he  went  into  the  little  closet  or  not,  she  did  not 
know,  but  he  hurried  into  the  front  room  again;  the  per- 
son with  him  there  was  Mrs.  Cunningham;  she  heard  him 
call  her  a  bad  woman,  or  words  to  that  effect,  and  Mrs. 
Cunningham,  in  reply,  informed  him  that  he  was  a  bad 
man,  a  wicked  bad  man,  as  nearly  as  the  witness  could 
recollect  the  words;  he  seemed,  by  the  noise,  to  take  a 
hold  of  her,  and  push  her  out,  as  he  said  these  words  to 
her,  ("that  she  was  a  bad  woman,")  and  then  locked  the 
door  on  her;  she  (Mrs.  Cunningham),  from  the  entry,  came 
into  the  bed-room  where  the  witness  was  employed  in 
making  the  bed,  and  seemed  very  much  excited  and  flushed; 
rfhe  asked  the  witness  if  she  had  seen  the  doctor  take  a 
gun  out  of  that  closet,  and  witness  replied  that  she  had 
not,  as  her  back  was  to  him  when  he  came  in,  and  she  only 
heard  his  feet;  Mrs.  Cunningham  then  said  to  her:  "Mary, 
you  have  no  notion  of  what  a  bad  man  that  is." 

Mrs.  Cunningham  said  that  he  (Dr.  Bur  dell)  was  a  bad, 
passionate  man;  upon  which  the  witness  remarked:  "  Bless, 
me,  ma'am,  he  must  be  dangerous!"  She  then  told  wit- 
ness what  the  noise  was  about — that  the  doctor  wanted  to 
bring  some  woman  back  to  the  house,  which  she  did  not 
wish,  as  she  (the*woman)  was  not  a  good  character,  and  she 
did  not  wish  him  to  bring  her  in  among  her  daughters; 
whereupon  witness  said  she  was  perfectly  right  in  that; 
Mrs.  C.  then  said:  "  Mary,  I  don't  wish  you  to  take  any 
notice,  or  make  any  remark,  of  what  is  said  here,  or  done; 
I  can  manage  him  myself;  "  which  ended  the  conversation; 
PAR.— VOL.  VI.  28 
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when  witness  had  done  making  the  bed,  she  went  away 
about  her  work,  through  the  house;  the  doctor,  when  wit- 
ness came  out,  was  in  his  office  room;  about  an  hour,  or  an 
hour  and  a  half  after  that,  the  doctor  came  to  witness 
when  she  was  brushing  the  stairs  on  the  lobby;  he  appeared 
to  be  dressed;  he  locked  the  door  of  his  office  room  and 
put  the  key  in  his  pocket;  that  room  was  then  the  front 
room;  he  went  down  stairs  as  if  he  was  going  out;  while 
on  the  stairs,  and  just  after  this,  witness  saw  Mrs.  Cunning- 
ham take  a  key,  seemingly  from  her  pocket,  or  in  her 
hand — she  did  not  know,  in  fact,  where  it  was  taken  from — 
and  put  it  in  the  lock  of  the  bed-room  door  and  unlock  it; 
she  told  witness  to  go  up  and  tell  Miss  Augusta  to  come 
down,  and  that  the  doctor  had  gone  out;  witness  went 
accordingly,  and  Miss  Augusta  came  down  and  went  into 
the  room  into  which  Mrs.  Cunningham  had  already  gone; 
witness  went  into  the  doctor's  front  room,  passing  from 
the  other  room  and  going  through  the  passage  between 
them,  to  dust  it;  witness  found  them  in  the  office  room; 
they  were  looking  at  papers;  the  bureau  on  the  right  hand 
was  open,  and  some  of  the  little  drawers  were  open;  it 
was  the  same  bureau  that  stood  at  the  side  of  the  iron 
chest  in  the  room  where  the  doctor  was  murdered;  after 
witness  had  dusted  about  the  bureau  a  little,  Mrs.  C.  said: 
"That  will  do,  Mary,"  and  she  (Mary)  left  the  room,  in 
which  Mrs.  and  Miss  C.  still  remained;  witness  often  saw 
in  that  house  a  bunch  of  keys,  tied  with  red  tape;  they 
seemed  to  be  like  iron  keys;  witness  never  noticed  them 
particularly,  but  she  never  saw  any  brass  ones  among  them; 
all  down  stairs,  in  the  parlors  and  bed-room  were  brass 
keys;  up  stairs,  they  were  mostly  brass  keys,  but  the 
middle  doors,  she  believed,  had  iron  keys;  witness  noticed 
particularly  once  one  little  iron  key  in  the  door,  between 
Mr.  Eckel's  and  Mrs.  Cunningham's  rooms.  [This  last 
statement,  after  argument,  was  excluded  by  the  court  for 
the  present.] 
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The  witness  was  then  asked  what  connection  there  was 
between  Mrs.  Cunningham's  and  Mr.  Eckel's  rooms  as  to 
closets,  doors,  &c. 

The  question  was  objected  to  and  ruled  out  by  the  court, 
on  the  ground  that  the  evidence  already  in  the  case,  as  to 
the  existence  of  a  jealous  feeling  on  the  part  of  Dr.  Burdell 
toward  Mrs.  Cunningham,  on  suspicion  of  improper  inti- 
macy with  Eckel,  was  sufficient,  so  far  as  the  question  of 
motive  was  concerned. 

Counsel  for  the  defense  then  admitted  the  relative  loca- 
tions of  the  rooms  of  Mrs.  Cunningham  and  Eckel. 

Witness,  in  resuming,  said  she  always  thought  that  Mrs. 
Cunningham  slept  in  her  own  room  on  the  third  story, 
front;  she  always  made  her  bed  there. 

Q.  Where  was  Eckel's  bed  ? 

Witness  continued:  While  she  was  living  there  Mr.  Eckel 
slept  in  the  small  room;  there  was  a  door  in  the  partition 
between  these  rooms;  witness  attended  to  all  the  rooms  in 
the  house;  witness  said  she  had  often  heard  Mrs.  C.  say 
that  he  (the  doctor)  was  a  very  wicked,  bad  man;  that 
there  was  no  doing  anything  with  him;  she  heard  that 
about  three  weeks  before  the  murder  was  committed;  it 
was  a  frequent  thing  for  Mrs.  C.  to  say  so,  but  witness  did 
not  remember  to  hear  her  say  that  within  three  weeks 
before  the  doctor's  death;  she  never  heard  her  say  any- 
thing about  the  doctor  being  married,  but  when  Mrs.  C. 
complained  to  her  of  his  being  so  cross,  she  joked  her 
about  it,  and  said:  "  Perhaps,  ma'am,  if  he  was  married, 
and  had  a  wife  to  guide  him,  he  would  not  be  so  cross;" 
to  which  Mrs.  Cunningham  replied  that  it  would  be  a  pity 
of  any  woman  who  would  get  him;  witness  thought  this 
was  a  fortnight  or  three  weeks  before  the  murder;  witness 
said  that  they  were  talking  at  the  breakfast  table  about  the 
words  the  doctor  had  had  with  Snodgrass;  Mr.  Eckel 
remarked  that  he  (meaning  the  doctor)  deserved  a  good 
knock  down,  if  it  could  be  done  handy;  Mrs.  Cunningham 
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did  not  seem  to  make  any  remark;  she  merely  laughed; 
that  morning  there  was  nothing  more  said,  but  on  the  fol- 
lowing morning  they  were  conversing  again  about  the 
doctor's  ugliness;  there  were  present  Mr.  Eckel,  Mrs.  C. 
and  Miss  Helen;  the  two  children  were  at  the  table,  and 
Miss  Augusta,  she  thought,  was  present  too;  the  conver- 
sation was  a  general  one;  they  were  talking  about  the  doc- 
tor being  an  ugly  man;  Mr.  Eckel  was  eating  cakes,  she 
thought,  at  the  time,  and  laughing,  when,  putting  down 
his  knife  and  fork,  he  rubbed  his  hands  just  so,  like  mak- 
ing fun,  and  said:  "  By  jingo!  shouldn't  I  like  to  be  at  the 
stringing  up  of  that  old  fellow,  if  I  would  not  have  too 
hard  a  pull  at  the  cord; "  Mrs.  Cunningham  just  seemed 
to  give  a  little  laugh;  she  did  not  say  anything,  but  told 
witness  she  need  not  remain  in  the  room  any  longer;  on 
the  Saturday  night  before  the  murder,  witness  had  been 
later  than  usual  in  washing  out  the  front  entry,  and  heard 
a  great  deal  of  noise  in  the  doctor's  room;  she  could  not 
distinguish  between  the  voices,  the  noise  was  so  great;  just 
then  a  ring  came  to  the  door,  and  witness  went  to  it, 
opened  it,  and  closed  it  again  as  soon  as  she  could;  the 
noise  up  stairs  continued  for  about  fifteen  minutes;  witness 
saw  the  doctor  running  down  stairs;  Mrs.  Cunningham, 
she  supposed,  was  up  stairs,  but  she  did  not  see  her;  about 
an  hour  before  she  heard  the  noise,  witness  had  seen  Mrs. 
Cunningham  go  up  stairs;  that,  night,  about  nine  o'clock, 
Mrs.  C.  came  into  the  kitchen  and  told  Hannah  and  wit- 
ness to  get  ready  as  quick  as  they  could  and  go  to  bed; 
she  had  never  before  ordered  them  to  bed  in  that  way; 
witness  asked  her  could  she  not  stop  and  set  the  table,  and 
do  some  other  little  things,  it  being  Saturday  night;  she 
come  back  twice  and  said:  "  Now,  look  here,  Mary,  I  don't 
want  a  muss;  "  Mary  said  she  would  make  no  muss,  as  she 
had  only  to  clean  her  knives  and  wash  her  silver;  Mrs. 
Cunningham  then  said  to  Hannah:  "  Mary  does  not  under- 
stand what  I  mean  of  the  affair  about  the  doctor,"  "  Oh! " 
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said  Hannah,  "you  need  not  care  about  that,  for  Mary 
was  in  the  entry  and  heard  all  the  noise,  and  all  that  the 
doctor  said  in  passing  her  by."  Mrs.  Cunningham  then 
went  up  stairs  and  came  back  again.  Witness  was  never 
asked  by  her  to  go  into  the  bath-room  for  any  purpose. 
One  time  Mrs.  C.  sent  her  with  a  plate  of  soup  to  the  doc- 
tor, who  had  a  bad  cold,  and  he  refused  it.  Witnes  took 
it  down  and  told  Mrs.  C.  that  he  (the  doctor)  said  he  was 
going  to  dinner,  or  had  had  his  dinner,  and  did  not  require 
it.  One  time  witness  was  asked  by  Mrs.  C.  to  bring  up  to 
the  doctor  a  sort  of  hot  stuff  which  the  family  were  in  the 
habit  of  making  for  themselves  altogether  twice  a  week, 
and  he  did  not  take  it,  saying  he  did  not  take  anything 
like  that.  Witness  brought  it  back  to  Mrs.  Cunningham. 
Witness  very  often  stood  behind  Mrs.  Cunningham's  chair 
and  she  remarked  that  she  used  her  left  hand  more  than 
her  right;  she  saw  that  Mrs.  Cunningham  used  her  fork  a 
good  deal  and  generally  used  the  knife  in  her  left  hand  to 
cut  with.  Witness  assisted  to  change  the  doctor's  bed 
from  the  back  to  the  front  room  about  a  fortnight  after 
she  went  there;  at  any  rate  it  was  before  Christmas  a  good 
while.  At  the  time  of  making  this  change  witness  heard 
Mrs.  C.  remark  that  she  supposed  the  doctor  had  made 
that  change  so  that  he  might  hear  every  noise  and  every 
foot  up  above  in  her  room.  Witness  left  the  house  on  the 
Wednesday  before  the  murder,  she  thought  at  about  half- 
past  six  o'clock  in  the  evening. 

Cross-examined  by  Mr.  Clinton:  Q.  Do  you  recollect  any 
overcoats  stolen  out  of  the  hall?  A.  Yes. 

Q.  How  long  was  that  before  the  murder?  A.  It  was  a 
long  time  before  the  murder;  overcoats  were  stolen  twice, 
one  of  which  belonged  to  George  Snodgrass,  and  the  other 
to  Mr.  Eckel. 

Q.  When  was  Snodgrass'  coat  stolen?  A.  I  think  that 
was  six  or  seven  weeks  before  the  murder;  Snodgrass  was 
always  in  the  habit  of  visiting  when  I  went  there;  he  was 
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in  the  habit  of  coming  every  evening  to  see  the  young 
ladies,  and  after  a  week  that  I  was  there  he  hung  his  coat 
in  the  hall,  and  Mr.  Eckel  had  been  hanging  his  there  also, 
and  both  were  taken. 

Q.  That  was  about  a  week  after  you  left?     A.  I  think  so. 

Q.  Were  they  both  taken  at  the  same  time?  A.  Both  at 
the  same  time. 

Q.  Do  you  recollect  that  any  coats  were  stolen  after 
that?  A.  Yes. 

Q.  About  how  long  after  that?  A.  I  think  it  was  upon 
a  Friday,  a  week  or  so  before  the  murder;  I  know  that  on 
the  following  Monday  Dr.  Burdell  put  a  new  lock  upon 
the  door. 

Q.  What  room  did  Mrs.  Burdell  occupy  while  you  were 
there?  A.  From  the  time  I  was  there  I  always  made  her 
bed  in  the  third  story  front  room. 

Q.  And  you  always  supposed  that  she  slept  there?  A. 
I  always  supposed  so. 

Q.  Without  interruption?  A.  Yes;  I  always  had  her 
bed  to  make  in  the  morning. 

Q.  Do  you  not  know  that  Dr.  Snodgrass  and  his  wife 
occupied  that  room  for  a  portion  of  that  time?  A.  For  a 
fortnight  they  did;  she  (Mrs.  Cunningham)  always  occu- 
pied that  room,  but  gave  it  up  to  Dr.  Snodgrass. 

Q.  He  and  his  wife  (Doctor  Snodgrass)  were  visiting 
there  at  that  time?  A.  Yes,  sir. 

Q.  Was  not  Mrs.  Snodgrass  there  longer  than  that?  A. 
No,  sir;  I  do  not  think  she  was. 

Q.  Did  she  not  remain  there  while  Doctor  Snodgrass 
left,  and  subsequently  returned  after  having  been  gone  a 
week  or  two?  A.  Not  while  I  was  there;  I  did  not  miss 
them  out  of  the  house  for  a  meal;  they  may  have  been 
away  a  day  or  so,  but  not  more. 

Q.  They  are  the  father  and  mother  of  George  Snod- 
grass? A.  Yes;  I  waited  upon  them  and  attended  to 
them. 
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Q.  You  say  that  Mrs.  Burdell  made  a  remark  that  she 
supposed  the  doctor  had  changed  his  room  so  as  to  hear 
all  that  was  going  on  in  her  room?  A.  Yes. 

The  District  Attorney:  Overhead  in  her  room?    A.  Yes. 

Mr.  Clinton:  About  what  time  was  it?  Are  you  sure 
how  long  it  was  after  you  went  there  that  the  bed  was 
changed?  A.  I  do  not  think  that  it  was  more  than  a  fork 
night  after  I  went  there  that  the  bed  was  changed. 

Q.  You  took  the  drink  to  the  doctor?     A.  Yes. 

Q.  About  when  was  that  that  you  first  took  this  drink 
to  the  doctor?  A.  Only  once. 

Q.  I  ask  when  was  that?  A.  About  a  month  or  so 
before  the  murder. 

Q.  After  you  returned  with  it  what  was  done  with  it? 
A.  I  do  not  know;  I  sat  it  down  on  the  parlor  table;  she 
(Mrs.  Cunningham)  sent  one  up  another  night  to  Mr.  Ull- 
man. 

Q.  Were  other  parties  drinking  this  same  hot  stuff  down 
stairs?  A.  Yes. 

Q.  It  was  the  same  drink?     A.  Yes. 

Q.  Nothing  poisonous  in  it  as  far  you  know?  A.  I  never 
thought  of  poison,  nor  anything  of  the  sort. 

Q.  Fix  the  time  when  you  took  the  soup  up  to  the  doc- 
tor? A.  As  near  as  I  can,  I  think  it  was  about  six  weeks 
before  the  occurrence — between  five  or  six  weeks;  it  was 
six  weeks  at  all  events. 

Q.  Did  you  make  that  soup?  A.  It  was  soup  which 
Hannah  made. 

Q.  For  the  family?     A.  Yes. 

Q.  And  not  specially  prepared  for  Dr.  Burdell?  A.  No; 
it  was  soup  made  for  the  family. 

Q.  Good  soup,  was  it  not,  and  nothing  wrong  about  it? 
A.  No. 

Q.  What  was  done  with  it?  A.  I  brought  it  down 
again,  and  took  it  into  the  kitchen. 

Q.  Did  the  doctor  have  a  cold  at  that  time?     A.  Yes. 
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Q.  And  was  complaining?     A.  Yes. 

Q.  You  heard  a  conversation  as  to  the  doctor  wanting 
to  bring  some  women  there  which  Mrs.  Burdell  did  not 
want,  as  she  did  not  wish  them  to  associate  with  her 
daughters.  Do  you  know  what  women  were  meant.  A. 
No. 

•     Q.   Were  not  their  names  Hubbard  and  Post?     A.    I 
understood  it  was  afterwards. 

Q.  Did  you  attend  to  the  door  in  the  evening?  A.  Yes, 
sir,  always;  there  was  no  boy  when  I  went  there  first. 

Q.  You  did  not  let  any  one  in  who  took  the  overcoats, 
of  course?  A.  No,  sir. 

Q.  You  do  not  know  who  took  them?  A.  No;  I  told 
them  that  it  was  their  own  carelessness;  I  know  nothing 
about  it. 

Q.  Now,  as  to  this  talking  about  the  doctor  at  the  break- 
fast table,  on  the  Monday  morning.  State  who  were  present 
on  that  occasion?  A.  As  far  as  I  can  remember,  Mrs. 
Cunningham,  Mr.  Eckel,  Miss  Helen,  and  the  two  little 
boys. 

Q.  Was  Augusta  there?  A.  I  do  not  think  she  was 
down. 

Q.  Was  Snodgrass  there?  A.  No;  he  had  taken  his 
breakfast  in  the  kitchen,  and  went  to  his  work  early. 

Q.  Was  Snodgrass  present  when  this  conversation  oc- 
curred? A.  I  think  not. 

Q.  Did  you  not  swear  before  the  coroner  that  he  was 
present?  A.  No,  I  did  not;  I  do  not  think  I  ever  did. 

Q.  Did  you  not  state  that  Snodgrass  spoke  about  the 
doctor  in  that  conversation  at  the  breakfast  table,  on  that 
Monday  morning,  about  his  having  got  up  to  let  the  doctor 
in  the  night  before?  A.  Yes,  but  it  was  not  at  the  break- 
fast table;  he  ate  his  breakfast  in  the  kitchen  that  morning, 
for  he  would  not  wait  for  the  family  to  come  down. 

Q.  He  did  not  make  this  remark  at  the  breakfast  table? 
A.  Not  at  the  breakfast  table  with  the  family. 
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Q.  What  were  you  doing  in  the  breakfast  room  at  this 
time — waiting  on  table?  A.  Yes;  I  always  stood  and 
waited  from  the  beginning  of  meals  until  they  were 
done. 

Q.  Do  you  recollect  anything  else  that  was  said  at  the 
breakfast  table  that  morning?  A.  No. 

Q.  Who  Jbegan  the  conversation  about  Dr.  Burdell?  A. 
I  cannot  say  directly,  but  I  think  it  was  Mrs.  Cunningham; 
she  said  George  Snodgrass  could  have  him  punished  for 
using  the  language  to  him  that  he  had  done,  after  getting 
up  and  letting  him  in  on  Sunday  night. 

Q.  What  language  did  she  say  he  (Burdell)  had  used  to 
Snodgrass?  A.  Something  or  other  about  knocking  in  his 
brains. 

Q.  Had  the  doctor  said  he  would  knock  his  brains  in? 
A.  Yes,  for  putting  a  bolt  in  the  door,  so  that  he  could 
not  get  into  his  own  door,  and  she  (Mrs.  Cunningham) 
said  that  George  Snodgrass  could  have  him  arrested  for 
that  language. 

Q.  He  did  not  say  that  Dr.  Burdell  claimed  that  Snod- 
grass himself  had  put  a  bolt  in  the  door  against  him,  but 
that  somebody  else  had?  A.  Yes;  and  that  Snodgrass 
and  he  had  some  words,  and  that  he  was  mad. 

Q.  Did  she  say  anything  about  Snodgrass  getting  up  at 
one  or  two  o'clock  in  the  morning,  and  letting  him  in? 
A.  No. 

Q.  Were  you  sleeping  in  the  attic  at  the  time  that  Snod- 
grass let  him  in?  A.  I  was  undressed,  and  in  bed. 

Q.  You  had  been  asleep?     A.  No,  sir. 

Q.  It  was  after  he  and  the  little  boys  had  gone  to  bed? 
A.  They  were  in  the  room;  little  Tom  Snodgrass  was 
there,  and  the  two  boys. 

Q.  George  and  Willie  Cunningham?  A.  Yes,  the  four 
were  in  that  front  attic  room. 

Q.  You  heard  a  bell  ring?  A.  I  heard  a  great  deal  of 
noise;  I  told  Hannah  that  there  was  some  noise  down  stairs, 
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and  she  said,  never  miiid;  then  I  heard  the  bell,  and  says  I, 
"  that  is  Dr.  Burdell,  and  he  can't  get  in." 

Q.  Did  you  ever  have  any  difficulty  with  Dr.  Burdell? 
A.  I  never  had  any  difficulty  with  him. 

Q.  Did  Dr.  Burdell  and  Hannah  take  you  out  of  the 
cellar  on  one  occasion?  A.  They  did. 

Q.  Were  you  intoxicated  at  that  time?  A,  I  had  been 
very  poorly  for  a  long  time. 

The  remainder  of  the  cross-examination  related  only  to 
the  habits  and  history  of  the  witness. 

After  the  cross-examination  was  closed,  the  district 
attorney  said  there  was  an  item  of  direct  evidence  which 
had  been  overlooked.  He  asked  the  witness  who  occupied 
the  little  front  room  next  to  that  occupied  by  Snodgrass. 
She  replied  it  was  not  occupied;  there  was  a  fire-place  in 
it;  fires  were  very  seldom  lighted  there,  but  a  few  days 
before  the  murder  of  Dr.  Burdell,  she  was  told  to  lay  a 
fire  there,  but  not  to  light  it,  as  it  would  not  be  required 
for  a  day  or  two. 

At  the  instance  of  a  juror,  the  witness  was  asked  whether 
Mrs.  Cunningham  used  her  knife  in  eating  with  her  right 
hand?  She  replied  that  she  used  her  left  hand  in  eating, 
and  she  (witness)  thought  her  left-handed. 

Dr.  /Stephen  A.  Mayne  was  the  next  witness,  and  was 
examined  by  the  district  attorney.  He  said:  I  am  a  den- 
tist; I  live  at  No.  32  Bond  street,  exactly  opposite  Dr. 
Burdell's;  I  was  called  into  Dr.  Burdell's  on  the  morning 
of  January  31,  between  eight  and  nine  o'clock;  I  ran  up 
to  the  doctor's  room  where  he  was  lying  dead;  I  placed 
my  hand  upon  him,  and  found  him  dead;  I  passed  into 
his  bedroom,  and  found  his  bed  had  not  been  tumbled;  I 
then  returned,  locked  the  door  of  the  office,  and  gave  the 
key  into  the  hands  of  my  student,  who  had  followed  me 
in;  as  I  was  leaving  the  door,  Snodgrass  called  to  me  from 
the  next  flight  of  stairs  above,  to  come  up  stairs  into  Mrs. 
Cunningham's  room;  I  went  up — saw  Mrs.  Cunningham 
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and  her  two  daughters  there;  the  youngest  was  faint; 
while  I  was  there  Mrs.  Cunningham  spoke  in  regard  to 
the  doctor  being  dead;  she  asked  me  if  he  was  dead;  I 
told  her  he  was;  she  then  asked  me  how  he  died,  or  what 
was  the  cause  of  his  death;  I  told  her  that  he  had  died 
from  the  bursting  of  a  blood  vessel,  or  an  hemorrhage  of 
the  lungs;  she  asked  me  who  was  in  the  house;  I  told  her 
I  had  seen  no  one  but  the  dentist  Smith's  boy,  who  stood 
at  the  door;  she  made  some  remark  in  regard  to  the  doc- 
tor's death  again,  and  I  repeated  that  he  had  burst  a  blood- 
vessel; she  said  she  was  glad  that  was  the  case,  for  Hannah 
had  told  her  he  was  murdered;  she  wished  that  I  would 
keep  a  good  lookout  for  Dr.  Smith  when  he  came,  for  he 
was  a  bad  man;  she  wanted  me  to  keep  an  eye  on  him, 
stating  that  he  had  nothing  in  the  house  except  a  case  of 
instruments — all  the  rest  of  the  things  were  her's  and 
Burdell's;  the  doctor's  head  lay  within  two  or  three  inches 
of  the  door,  as  it  opened  into  the  room. 

When  I  went  to  Mrs.  Cunningham's  room,  she  was  very 
excitable  and  agitated;  she  had  a  sort  of  hysteric  action, 
as  if  she  felt  very  bad;  I  was  in  the  room  only  a  minute 
or  two;  no  one  but  Snodgrass  came  into  the  room  while  I 
was  there;  I  was  out  with  my  wife  at  a  party  the  night 
before,  and  returned  home  about  one  o'clock;  as  we  came 
into  Bond  street,  my  wife  called  my  attention  to  a  peculiar 
smell,  as  of  something  burning;  I  did  not  notice  it  particu- 
larly myself,  till  I  came  near  my  own  house;  when  I  got 
out  of  the  sleigh,  I  noticed  it  very  plainly. 

Mr.  Dean  objected  to  the  witness  stating  what  the 
smell  resembled.  Overruled  by  the  judge.  Exception 
taken. 

Witness  resumed:  The  smell  was  like  the  burning  of 
woolen  or  leather — he  would  not  be  certain  which  it  was; 
it  was  stronger  when  I  arrived  at  No.  32  Bond  street, 
opposite  No.  31;  I  was  in  the  room  when  Mrs.  Cunning- 
ham was  brought  before  the  coroner  for  examination  on 
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the  afternoon  of  January  31st;  I  do  not  recollect  how  she 
was  dressed,  except  that  she  had  a  large  fur  cape  on. 

Cross-examined  by  Mr.  Roineyn:  What  sort  of  a  day  was 
it  on  the  31st  January?  A.  Very  cold;  a  stormy  day. 

Q.  How  did  you  happen  to  go  to  Dr.  BurdelFs  house 
that  morning?  A.  The  doctor's  boy  came  for  me. 

Q.  Were  you  the  first  person  in  the  house,  as  far  as  you 
saw?  A.  Yes,  except  the  family. 

Q.  Did  you  say  the  body  laid  so  as  to  be  clear  of  the 
door,  when  it  opened?  A.  It  was  about  six  inches  within 
the  door. 

Q-  From  all  that  appeared,  you  were  the  first  person  in 
the  room?  A.  Yes,  sir. 

Q.  Were  the  hands  apparently  in  the  position  in  which 
he  had  fallen?  A.  Yes,  sir. 

Q.  Did  you  move  the  body?  A.  I  did;  I  turned  it  over 
to  see  if  he  had  killed  himself. 

Q.  Did  his  right  hand  grasp  the  breast  over  the  mortal 
wound  in  the  heart?  A.  Yes;  his  hand  lay  immediately 
over  it. 

Q.  Was  there  much  blood  about  his  face?  A.  Yes;  his 
nose  was  nearly  covered  in  the  pool  of  coagulated  blood 
in  which  his  face  lay. 

Q.  Was  there  anything  to  indicate  that  he  had  been 
removed  into  the  position  where  you  saw  him,  after  he 
was  dead,  and  the  body  laid  out  there?  A.  None  whatever. 

Q.  You  did  not  perceive  the  odor  until  you  got  near 
your  house?  A.  My  wife  spoke  of  it  soon  after  we  came 
into  Bond  street.  I  did  not  notice  it  so  much  until  I  got 
near  home.  Then  I  noticed  it  very  particularly. 

Q.  Was  it  perceptibly  stronger  when  you  got  nearer 
home  than  when  you  entered  Bond  street?  A.  It  appeared 
to  be. 

Q.  What  was  the  character  of  the  atmosphere  at  that 
time — was  it  clear?  A.  No;  it  was  quite  warm,  near  to 
rain. 
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Q.  Was  the  state  of  the  atmosphere  favorable  to  the 
transmission  of  odors?  A.  It  was  cloudy  and  foggy. 

Q.  In  what  direction  was  the  wind  that  night?  A.  I 
am  not  positive,  but  I  think  it  was  in  the  south. 

Q.  Was  there  not  an  easterly  storm  impending — an 
easterly  wind  blowing?  A.  There  was;  the  storm  of  next 
morning,  which  commenced  that  night,  was  from  the  east. 

Q.  Now,  Doctor,  if  that  odor  had  come  from  the  house 
No.  31  Bond  street,  and  the  wind  was  from  the  east,  would 
the  smell  have  been  stronger  when  you  got  to  your  house 
opposite  and  north  of  it?  A.  Not  if  the  wind  were  in  the 
east  at  that  time,  but  I  am  not  positive  how  it  was. 

Q.  How  far  was  it  from  No.  31  Bond  street  to  Broad- 
way? A.  About  thirty-five  houses. 

Q,  Four  or  five  hundred  feet?     A.  Yes. 

Q.  Now,  if  the  wind  had  been  blowing  from  the  south, 
and  if  the  smell  had  proceeded  from  that  house,  is  it  likely 
that  you  would  have  perceived  it  from  Broadway  as  you 
entered  Bond  street?  A.  We  entered  Bond  street  from 
Fourth  avenue. 

Q.  Was  it  a  usual  thing  in  your  neighborhood,  with  the 
wind  from  the  south  and  east,  and  in  that  state  of  the 
atmosphere,  to  perceive  this  disagreeable  odor  from  Broad- 
way? A.  We  often  smell  something  coming  from  the 
Bowery;  it  is  a  universal  place  for  burning  up  rubbish  in 
the  street. 

Q.  There  are  a  great  many  factories  in  the  Bowery?  A. 
Yes,  sir. 

Q.  Are  there  any  which  burn  bones?  A.  Not  to  my 
knowledge. 

Q.  Did  you  observe  when  you  went  into  Dr.  Burdell's 
room  the  state  of  the  curtains  and  the  shades  at  the  back 
window?  A.  I  did  when  I  went  in  the  second  time — after 
I  came  in  with  the  policeman. 

Q.  There  had  been  no  apparent  change  in  the  interval  ? 
A.  No;  nobody  had  been  in. 
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Q.  Now,  will  you  state  to  the  jury  what  was  the  situa- 
tion of  those  windows  with  reference  to  the  shades,  cur- 
tains and  blinds,  if  any?  A.  The  blinds  were  about  half 
way  up;  the  window  has  lattice  blinds,  like  these  in  the 
court  room. 

Q.  Swinging  on  hinges?  A.  Yes,  and  they  opened  on 
the  inside;  above  is  straw  colored  curtains,  which  go  over 
the  lattice,  clear  the  whole  length  of  the  window;  they 
were  both  pulled  down,  and  I  raised  them  to  get  light 
when  I  went  in. 

Q.  The  curtains  were  pulled  down  and  the  lattice  was 
closed?  A.  Yes. 

Q.  They  were  the  ordinary  buff  muslin  or  linen  curtains? 
A.  Yes. 

The  Court:  They  are  properly  called  window  shades. 

Mr.  Romeyn:  The  shade  pulled  up  and  down  with  a 
cord  or  pulley?  A.  Yes. 

Q.  Were  those  blinds  of  such  a  character  that  a  person 
from  the  outside  could  see  into  that  room  with  the  blinds 
closed?  A.  They  were  opaque  blinds. 

Q.  Could  they  see  into  the  room  if  there  had  been  no 
blinds,  if  the  shades  were  drawn  down?  A.  No,  unless 
they  were  very  high  upon  the  other  side;  they  could  not. 

Q.  And  if  there  had  been  no  blinds,  they  could  not 
have  seen  through  the  curtain,  the  curtain  being  down? 
A.  No. 

Q.  You  have  for  some  time,  I  believe,  lived  in  the  house 
No.  29  Bond  street?  A.  I  have. 

Q.  Directly  adjoining  Dr.  Burdell's?  A.  Directly 
adjoining. 

Q.  Your  house  is  of  a  similar  character  to  that  of  No.  31 
Bond  street?  A.  Perfectly  similar. 

Q.  The  same  in  arrangement  and  the  same  in  internal 
appearance — the  same  in  every  respect?  A.  Yes. 

The  Court:  Internally  and  externally?     A.  Yes. 

Q.  Pattern  houses?     A.  Yes,  sir. 
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Mr.  Romeyn:  There  were  two  windows  in  the  rear  of 
the  room  in  which  the  doctor's  body  was  found? 

The  Court:  We  have  had  that  already.  You  need  not 
go  into  that. 

Mr.  Romeyn:  And  the  gas  burners  were  there?  A.  On 
the  further  window,  west. 

Q.  And  the  hall  was  on  the  east  side  of  the  house?  A. 
Yes. 

Q.  Was  that  gas  turned  up  so  as  to  give  a  full  light  ? 
A.  It  was  a  full  jet. 

Q.  You  spoke  of  keys  that  lay  upon  the  secretary — 
were  they  ordinary  pocket  keys,  that  a  man  of  business 
would  carry?  A.  They  were  a  bunch  of  keys  that  fitted 
small  locks. 

The  Court:  Was  there  a  night  key  among  them  ?  A, 
No;  I  think  the  night  key  was  in  his  vest  pocket,  but  I 
will  not  be  positive. 

Q.  It  was  not  attached  to  this  bunch  of  keys?  A.  No; 
I  think  I  should  have  known  it,  for  it  was  a  peculiar  key. 

The  Court:  Do  you  say  it  was  a  peculiar  key?  A.  Yes; 
he  had  got  a  new  lock  on  the  door  a  short  time  before 
that;  it  was  a  singular  key. 

Mr.  Romeyn:  Do  you  know  how  long  that  lock  had  been 
on  the  door?  A.  I  think  some  two  or  three  months;  I 
recollect  when  it  was  put  on,  but  I  cannot  exactly  locate 
the  time. 

Q.  The  secretary  that  stood  against  the  side  of  the  room, 
was  it  what  you  call  a  bookcase,  having  shelves  upon  the 
top?  A.  It  was  a  writing  desk;  it  was  used  for  that  pur- 
pose and  for  nothing  else. 

Q.  And  this  desk  was  open,  and  there  was  a  bank  book 
lying  upon  it?  A.  A  blank  check  book. 

The  Court:  A  deposit  book?     A.  Yes,  sir. 

Mr.  Romey.i:  The  portfolio  lay  upon  the  dental  desk? 
A.  Yes. 

Q.  Was  it  open?     A.  Yes. 
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Q.  Did  it  lay  close  to  the  light?  A.  Yes;  the  light 
was  darkened  partly  between  the  two  windows,  and  it 
laid  nearly  under  the  light. 

Q.  When  you  went  down  after  discovering  the  dead 
body,  did  you  look  about  you  for  marks  of  blood  on  the 
outside — that  morning  when  you  returned  with  the  police 
officers?  A.  I  did  with  the  officer,  but  did  not  until  he 
came. 

Q.  How  long  were  you  gone  before  you  were  joined  by 
him?  A.  Five  or  eight  minutes — as  soon  as  I  could  run 
to  the  station;  two  or  three  of  the  policemen  came  with 
me,  and  he  was  one;  I  do  not  know  that  I  knew  them. 

Q.  Did  you  observe  traces  of  blood  outside  of  this 
room,  and  if  so,  state  what  they  were — what  you  saw? 
A.  First  we  discovered  them  upon  the  outside  of  the 
door. 

The  Court:  What  door?  A.  The  door  that  leads  out- 
side of  Dr.  Burdell's  room.  We  discovered  the  marks 
upon  the  moulding  or  casing  in  the  hall. 

Q.  State  whereabouts  you  saw  it,  and  what  it  was?  A. 
It  was  about  a  foot  to  eighteen  inches  from  the  floor,  upon 
the  woodwork  near  to  the  corner  as  you  go  round  into  the 
hall. 

Q.  Which  side?  A.  On  the  side  towards  Bond  street, 
opposite  from  the  edge  of  the  door. 

The  Court:  The  door  was  hung  upon  the  south  side  of 
the  frame  of  the  door,  the  lock  was  on  the  north  side,  as  I 
understand  it,  and  this  blood  you  found  upon  the  north 
side  of  the  outside  casing,  about  one  foot  from  the  floor? 
A.  Yes. 

Mr.  Romeyn:  Was  it  drops  of  blood,  or  a  brush  from 
a  garment?  A,  I  cannot  be  positive  in  regard  to  that. 

Q.  Leaving  that,  where  did  you  next  find  blood?  A. 
Coming  down  stairs.  After  we  came  to  the  turn  on  the 
last  side  of  the  wall  of  the  house  there  were  several  spots 
of  blood.  This  was  coming  down  the  main  stairway. 


NEW  YORK,  MAY,  1857.  449 

The  People  v.  Cunningham. 

The  Court:  How  far  down  the  stairs?  A.  Soon  after 
we  commenced  to  descend. 

Q.  How  high  was  that  from  the  stairs?  A.  About  three 
feet  probably.  It  was  in  three  or  four  places. 

Mr.  Romeyn:  Now  between  the  door  and  the  window 
that  you  first  go  down  to,  a  few  steps  upon  the  platform — 
before  you  turned  to  go  down  the  main  stairs — did  you 
see  any  blood  there?  A.  I  did  not  observe  any  on  the 
platform. 

Mr  Hall:  I  have  now  in  court  a  model  of  the  house  of 
Dr.  Burdell,  which  will  facilitate  matters. 

[A  model  of  the  house  was  then  produced  and  inspected 
by  the  court  and  jury,  the  witness  marking  in  pencil  the 
various  places  where  he  had  observed  blood.] 

The  Witness:  I  have  marked  upon  the  door,  and  the 
three  or  four  places  upon  the  sides  of  the  stairs — upon  the 
wall  as  I  descended,  which  was  in  the  main  hall — where 
the  blood  was  found. 

Q.  As  you  went  down  these  little  stairs  (referring  to 
model)  you  observed  no  blood?  A.  No. 

Q.  But  on  these  stairs  you  observed  blood,  as  you 
have  indicated?  A.  Yes. 

The  Court:  How  many  spots,  and  how  far  were  they  up 
from  the  stairs?  A.  Three  or  four  spots,  and  about  three 
feet  from  the  stairs. 

Q.  Were  the  drops  of  blood  run  down,  or  smears  of 
blood?  A.  Smears  of  blood,  as  though  rubbed  with  the 
hand. 

Mr.  Romeyn:  When  you  got  to  the  foot  of  the  stairs  in 
the  main  hall,  did  you  find  any  blood  in  that  main  hall? 
A.  The  only  blood  that  I  noticed  was  on  the  front  door. 

Q.  The  outer  door?  A.  Yes,  the  outer  door  that  leads 
into  the  street.  There  was  blood  on  the  inside  about  four 
to  six  inches  above  the  lock,  on  the  edge  of  the  door 
where  it  shuts.  There  was  blood  there  which  was 
cut  off. 

PAR.— VOL.  VI.  29 
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The  Court:  That  is  on  the  side  of  the  door?  A.  Where 
the  knob  is. 

Q.  Was  the  blood  both  inside  and  outside  of  that  door? 
A.  Oil  the  edge  of  the  door. 

The  Court:  He  means  that  there  was  some  blood  on  the 
inside  of  this  door  about  four  to  six  inches  above  the  lock, 
also  a  spot  of  blood  upon  the  edge  of  the  door,  which, 
when  the  door  was  shut,  was  shut  in.  (To  witness) — Is 
that  so?  A.  Yes,  sir. 

Mr.  Romeyn:  The  case  of  dental  instruments  stood 
between  the  two  back  windows?  A.  Yes,  they  did. 

Q.  Was  there  any  blood  on  the  desk  where  the  dental 
instruments  were?  A.  I  did  not  notice  any.  There  was 
blood  upon  the  floor. 

Q.  What  was  the  appearance  of  that  blood  which  was 
nearest  to  that  case  of  dental  instruments?  A.  Drops  of 
blood,  as  though  it  had  fallen.  Not  tracks  of  blood,. but 
drops. 

Q.  Upon  the  centre  table  there  was,  I  think  I  under- 
stood you  to  say,  a  paper  that  had  some  blood  upon  it? 
A.^  There  was  considerable  blood  upon  that. 

Q.  Had  that  blood  the  appearance  of  having  been  drop- 
ped upon  the  paper?  A.  Yes. 

Q.  Not  as  if  made  by  rubbing,  but  as  if  dropped?  A. 
Yes. 

Q.  In  the  southeast  corner  of  the  room  was  there  any 
blood  between  the  secretary  and  the  rear  wall?  A.  It  was 
all  dropped  round. 

Q.  I  mean  between  the  secretary  and  the  end  of  the 
house?  A.  It  was  mostly  from  the  secretary  to  the  instru- 
ment case. 

Q.  But  against  the  hall  wall  ?  A.  There  was  none  at 
all  there. 

Q.  What  was  upon  the  sofa?    A.  A  shawl  and  cap. 

Q.  The  sofa  stood  here  [illustrating]  and  a  shawl  and 
cap  were  upon  it?  A.  Yes. 
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Q.  Were  there  any  marks  of  blood  upon  the  shawl  or 
cap?  A.  None  whatever,  nor  upon  the  sofa. 

Q.  Where  were  the  overshoes?  A.  At  the  far  end  of 
the  fireplace. 

The  Court:  That  is  on  the  north  side?     A.  Yes. 

Mr.  Romeyn:  Was  there  any  blood  about  those  over- 
shoes? A.  None. 

Q.  Was  there  any  blood  in  the  other  corner  of  the 
room,  opposite  the  door?  A.  I  do  not  recollect  that  any 
was  there. 

The  counsel  for  the  prisoner  here  produced  four  draw- 
ings of  the  room,  furniture,  &c.,  in  which  the  murder 
had  been  committed,  which  were  explained  to  the  court 
and  jury,  and  he  was  further  examined  as  to  them  as 
follows: 

Q.  Have  you  examined  the  drawings  you  have  in  your 
hand?  A.  Yes. 

Q.  You  aided  to  some  extent  in  their  preparation?  A. 
I  did. 

Q.  And  they  are  correct  representations  of  the  room 
and  the  objects  in  them,  as  you  perceived  them  when  you 
went  in  that  morning?  A.  They  are  correct. 

The  Court:  Now  just  explain  the  first  one  to  the  jury. 
[Witness  explained.]  I  understand,  continued  His  Honor, 
that  that  drawing,  No.  1,  represents  the  appearance  of  the 
room,  the  blood  upon  the  wall,  the  location  of  the  body, 
and  all  the  articles  of  furniture  precisely  as  you  found 
them  when  you  first  entered  the  room,  as  it  appeared  to 
you  at  that  time?  Yes,  sir. 

Diagram  No.  2,  which  represented  the  furniture  covered 
with  blood;  No.  3,  the  sofa  and  the  south  and  west  side  of 
the  room;  and  No.  4,  the  northwest  corner  of  the  room 
leading  into  the  doctor's  bedroom,  were  then  identified  by 
the  witness  as  correct. 

Cross-examination  continued:  Q.  What  was  the  color  of 
the  steps  of  this  house?  A.  White  marble. 
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Q.  And  the  platform  in  front  of  the  door,  at  the  top  of 
the  steps?  A.  White  marble. 

Q.  What  color  was  the  door?     A.  Painted  white. 

Q.  And  of  what  material,  and  what  color,  were  the  rail- 
ings of  the  steps?  A.  Iron  railings,  and  black. 

Q.  Open  railings?     A.  Yes;  filigree  work. 

Q.  Was  there  any  blood  upon  the  bank  book  that  laid 
upon  the  secretary?  A.  None. 

,  Q.  Was  there  any  blood  upon  the  portfolio  which  was 
lying  upon  the  case  of  dental  instruments?  A.  I  did  not 
see  any. 

Q.  Upon  the  secretary  was  there  any  blood?  A.  I  am 
not  positive. 

Q.  How  far  from  the  chair  was  it  to  the  centre-table 
upon  which  the  bloody  newspaper  was?  A.  Eighteen 
inches  to  a  foot,  perhaps.  Not  over  that. 

Q.  Was  there  blood  on  the  chair?  A.  There  was  con- 
siderable blood  on  the  right  side  of  the  chair — on  the 
back  part  of  the  chair. 

The  Court:  That  is  the  chair  that  stood  in  the  front  of 
the  secretary?  A.  Yes. 

Mr.  Romeyn:  Hew  as  to  the  sofa?  Was  there  any  blood 
upon  it?  A.  No. 

Q.  I  think  I  understood  you  to  say  that  you  looked  on 
the  catch  of  the  safe  and  found  it  up?  A.  The  knob  was 
turned  so  that  you  could  put  the  key  in. 

Q.  If  there  had  been  any  blood  about  that,  do  you  think 
you  would  have  seen  it?  A.  I  think  I  should. 

Q.  Between  the  secretary  and  the  door  opening  into  the 
hall  upon  the  wall  there  was  blood?  A.  There  was  very 
little. 

Q.  Upon  the  door  opening  into  the  hall  there  was  con- 
siderable blood?  A.  There  was  a  good  deal  of  blood 
upon  it. 

Q.  And  on  the  door  which  led  to  the  closet  there  was  a 
good  deal  of  blood?  A.  Yes. 
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Q.  How  large  a  man  was  Dr.  Burdell?  A.  He  was  a 
man  of  about  five  feet  eight  inches. 

Q.  Very  nearly  as  tall  as  you  are?    A.  Yes,  very  nearly. 

Q.  The  blood  in  the  corner  was  a  jet  of  blood  appa- 
rently? A.  Yes. 

The  Court:  Was  he  a  man  as  heavy  as  you?  A.  Yes;  a 
little  thicker  set — a  little  heavier  than  I  was. 

Mr.  Romeyn:  He  was  a  stout,  thick-necked  man — a  thick- 
chested  man?  A.  Yes,  a  very  solid  built  man,  and  weighed 
about  from  160  to  170  pounds. 

Q.  He  was  a  man  whose  appearance  indicated  a  great 
deal  of  muscular  strength?  A.  I  think  it  did. 

Q.  How  high  was  the  jet  of  blood  upon  the  wall,  mea- 
sured by  Dr.  Burdell's  standard?  A.  I  think  the  height 
was  not  more  than  eighteen  inches  or  two  feet  from  the 
floor  when  the  jet  of  blood  started  out  upon  the  side  of 
the  dodr. 

Q.  And  the  jet  of  blood  upon  the  partition  of  the  door 
was  about  as  high  as  his  neck?  A.  Yes. 

Q.  Below  the  horizontal  jet  of  blood  on  the  lower  part 
of  the  partition  of  the  door  there  was  a  spouting  of  blood 
also?  A.  Yes. 

Q.  Was  this  blood  dried  upon  the  wall  when  you  went 
there?  A.  Oh,  yes. 

Q.  How  was  it  as  to  the  blood  on  the  stairway  and  on 
the  outer  door?  A.  That  was  dry. 

Q.  When  you  went  up  with  the  policeman  did  you  go 
into  the  room  with  him?  A.  I  did. 

Q.  Did  you  and  he  go  together  and  examine  the  premi- 
ses? A.  We  did. 

Q.  And  you  and  he  were  together  when  you  discovered 
this  blood?  A.  Yes. 

Q.  That  was  on  examination?     A.  Yes. 

Q.  What  had  Dr.  Burdeli  about  his  neck?  A.  A  black 
silk  handkerchief;  I  think  it  was  black. 

Q.  Was  it  loose  or  tight?     A.  Tight. 
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Q.  Was  there  a  stiffener  in  it?     A.  None  at  all. 

Q.  Tight  and  tied  twice  round  his  neck?     A.  Yes. 

The  Court:  Had  he  a  collar  on?     A.  He  had. 

Q.  What  kind  of  one?  A.  A  common  linen  collar;  a 
standing-up  collar. 

Q.  Was  the  handkerchief  folded  narrow  or  wide?  A. 
It  was  very  narrow;  it  was  almost  like  a  string  round  his 
neck. 

Q.  Did  you  observe  marks  of  redness  round  the  doctor's 
neck?  A.  Yes,  and  we  all  of  us  spoke  of  that  when  we 
were  examining  him;  the  neck  handkerchief  appeared  to 
have  been  twisted  choking;  it  was  not  done  with  a  cord, 
but  something  larger;  we  took  it  to  be  with  his  neck  hand- 
kerchief; he  was  choked,  for  his  tongue  protruded. 

Q.  Would  his  appearance  indicate  that  some  man  had 
seized  him  by  the  neck-cloth  and  twisted  it.  A.  It  might 
have  been  done  by  that. 

The  Court:  By  this  black  silk  handkerchief?     A.  Yes. 

Mr.  Romeyn:  Was  there  or  not  anything  which  would 
lead  you  to  suppose  that  a  narrow  cord  had  been  put  round 
his  neck?  A.  No;  it  would  have  shown  a  mark  if  it  had 
been — if  it  had  been  drawn  tight. 

Q.  Where  was  this  redness?  A.  Below,  at  the  lower 
part  of  the  throat. 

Q.  Did  you  see  his  wound  examined?     A.  I  did. 

Q.  You  saw  the  body  stripped  in  the  first  place?  A.  I 
did. 

Q.  What  was  your  opinion  as  to  the  manner  in  which 
those  wounds  were  inflicted? 

The  Court:  How  do  you  suppose  they  were  inflicted — 
with  what  kind  of  instrument,  and  under  what  circum- 
stances? A.  We  had  several  suggestions  in  regard  to  it; 
I  came  to  the  conclusion  at  last  that  it  was  done  by  a  per- 
son first  from  behind,  who  struck  him  upon  the  right  side 
when  sitting  in  the  chair. 

The  Court:  That  was  the  blow  in  the  clavicle?     A.  Yes; 
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I  was  of  opinion  that  the  wounds  were  inflicted  by  some 
person  standing  behind  the  man,  and  holding  him  by  his 
right  hand,  as  there  were  no  wounds  in  his  right  arm,  but 
his  left  was  cut  in  three  places;  round  his  right  wrist  there 
was  a  little  rubbing,  as  though  it  had  been  rubbed;  I 
noticed  that  particularly;  it  was  scratched,  as  though  done 
by  the  finger  nails;  I  was  of  opinion  that  most  of  the 
wounds  were  given  from  behind,  though  not  all.  There- 
fore, it  must  have  been  a  very  tall  person,  for  when  stand- 
ing up  a  person  could  not  inflict  those  wounds  unless  very 
tall;  if  done  in  front,  a  person  of  any  height  could  have 
done  it;  that  was  my  theory. 

Q.  Now,  as  to  the  wound  that  cut  the  carotid  artery. 
How,  in  your  opinion,  was  that  done?  A.  I  think  that 
was  done  by  a  person  standing  in  front;  it  was  struck  in 
a  diagonal  form;  we  probed  that  wound,  and  found  it  to 
be  six  or  seven  inches. 

Q.  Did  you  form  any  opinion  as  to  whether  the  man  was 
standing  up  or  not  when  that  blow  was  struck?  A.  I  did 
not  at  the  time;  we  came  to  the  conclusion  that  the  first 
blow  was  struck  while  he  was  in  the  chair;  after  that  I  do 
not  know  that  I  formed  any  conclusion  at  all. 

Q.  Did  you  observe  the  wound  under  the  left  arm-pit? 
A.  I  did. 

Q.  Did  you  form  any  theory  as  to  the  manner  in  which 
that  wound  was  given?  A.  I  think  the  man  held  Dr. 
Burdell  by  the  left  hand,  for  the  doctor's  right  arm  was 
raised  to  defend  himself,  and  was  wounded  in  three  places, 
and  it  would  have  been  impossible  to  have  given  him  the 
wound  in  the  arm-pit  if  his  right  arm  had  not  been 
extended. 

Q.  Could  that  wound  have  been  inflicted  by  a  person 
who  was  striking  at  him  in  front?  A.  I  do  not  think  it 
could. 

Q.  You  do  not  form  any  definite  opinion  as  to  the  manner 
in  which  that  wound  was  given?  A.  I  do  not. 
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Q.  You  stated  that  when  the  door  was  opened,  it  was 
within  but  a  few  inches  of  his  head?  A.  Yes. 

Q.  Could  that  body,  from  the  appearance  of  the  blood, 
have  been  moved  within  half  an  hour  or  an  hour.  A.  Oh,  no. 

Q.  What  was  the  situation  of  the  inmates  of  that  room 
when  you  went  up  stairs?  A.  Mrs.  Cunningham  was  upon 
the  sofa  when  I  went  up;  the  eldest  daughter  was  upon  a 
chair,  leaning  upon  a  large  trunk,  on  the  south  side  of  the 
room,  and  the  youngest  daughter  was  on  the  bed. 
v  Q.  Was  she  (Helen)  in  a  state  of  actual  fainting — in  a 
state  of  syncope?  A.  Yes. 

Q.  What  did  you  say  to  Mrs.  Cunningham  upon  the 
propriety  of  her  staying  up  stairs?  A.  I  do  not  remem- 
ber what  I  did  say,  if  anything. 

Q.  Did  you  not  tell  Mrs.  Cunningham  that  she  had  better 
not  go  down  stairs,  and  that  you  had  immediately  sent  for 
the  police  and  the  coroner?  A.  I  might  have  said  so,  and 
I  probably  did. 

Q.  Try  and  refresh  your  recollection?  A.  I  cannot;  I 
might  have  said  so;  there  was  every  reason  for  my  doing 
so,  but  I  do  not  recollect  it. 

Q.  You  put  your  boy  at  once  to  watch  the  door,  and  let 
nobody  in?  A.  Yes. 

Q.  You  locked  the  door?     A.  I  did. 

Q.  And,  after  having  put  the  boy  there,  and  locked  the 
door,  you  went  up  stairs?  A.  Yes. 

The  Court:  It  is  not  now  a  proper  time  to  argue  the 
question. 

Mr.  Romeyn:  I  desire  to  draw  the  witness'  mind  to  the 
state  of  facts,  and  I  will  ask  him  this:  Do  you  remember 
saying  to  Mrs.  Cunningham  that  she  ought  not  to  go 
into  the  room,  or  that  she  could  not  get  into  the  room,  or 
something  of  that  kind?  A.  I  might  have  said  so,  from 
the  fact  that  I  had  locked  the  door,  and  did  not  calculate 
that  anybody  would  go  in  until  I  got  a  policeman,  and 
gave  orders  to  that  effect:  I  might  have  said  so  to  her. 
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Q.  Did  Mrs.  Cunningham  attend  to  her  fainting  daughter? 
A.  She  did  not. 

Q.  Did  you,  yourself,  attempt  to  relieve  Helen?  A.  I 
did. 

Q.  Do  you  remember  taking  hold  of  both  of  Mrs.  Cun. 
ningham's  hands  and  placing  her  upon  the  sofa,  and  saying 
to  her,  "stay  there,"  or,  "you  must  stay  there?"  A.  I 
do  not  recollect;  I  might  have  done  so;  there  was  a  great 
deal  of  excitement  at  the  time,  and  this  may  have  escaped 
my  memory. 

Q.  You  have  no  recollection  of  what  you  did  in  that 
respect?  A.  I  know  that  Snodgrass  caught  hold  of  her 
to  keep  her  quiet,  and  told  her  she  could  do  no  good. 

The  Court  thought  that  this  was  not  testimony. 

Mr.  Dean:  It  is  a  part  of  the  res  gesta.  The  district 
attorney  said  that  she  was  playing  theatricals. 

The  Court:  Counsel  are  very  well  aware  that  the  open- 
ing is  not  testimony  in  the  case.  The  court  and  jury  will, 
I  trust,  discriminate  between  what  is  said  by  counsel  and 
what  by  witnesses.  I  shall  rule  your  question  out. 

Mr.  Romeyn:  Then  what  Mr.  Snodgrass  said  or  did  to 
Mrs.  Cunningham  you  will  not  permit  us  to  offer  in  evi- 
dence? 

The  Court:  No,  not  now. 

Mr.  Romeyn:  Then  I  will  ask  you  to  note  our  exception. 
I  offer  to  show  it  as  a  part  of  the  res  gesta. 

The  Court:  Go  on  and  examine  the  witness. 

Q.  In  Dr.  Burdell's  room  there  was  gold  tinfoil  and 
valuable  metals,  as  is  usual  in  dentists'  rooms?  A.  Yes, 
there  was  in  his  instrument  case. 

The  District  Attorney:  When  you  went  up  stairs  into 
Mrs.  Cunningham's  room,  you  stated  that  you  spoke  of  his 
having  bursted  a  blood  vessel?  A.  Yes. 

Q.  Did  you,  at  that  time,  believe  that  he  had  burst 
a  blood  vessel,  or  was  killed?  A.  I  believed  he  was 
killed. 
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The  Court:  You  stated  the  reverse  to  her?  A.  Yes,  sir; 
I  knew  he  was  killed,  for  I  had  examined  him  before. 

To  the  Jury:  The  blood  on  the  walls  going  down  stairs 
was  three  or  four  feet  from  the  stairs;  Dr.  Burdell  was  a 
thick-necked  man;  I  think  that  Mrs.  Cunningham  was 
incapable  of  going  down  stairs  when  I  went  up  to  her,  as 
far  as  I  could  judge,  but  I  should  not  like  to  speak  posi- 
tively in  regard  to  that;  I  might  have  told  them  not  to  go, 
but  if  I  did,  I  have  forgotten  it;  they  made  no  effort  to 
go  when  I  went  in;  the  doctor  had  thin  whiskers,  shaved 
under  the  chin,  and  wore  a  goatee;  the  blood  must  have 
flowed  from  the  doctor's  body  until  it  was  coagulated;  in 
probably  from  twenty  to  thirty  minutes  the  blood  would 
cease  flowing;  I  observed  no  bloody  footsteps  round  or 
outside  the  door;  I  turned  the  body  over. 

Q.  Are  yoit  perfectly  satisfied  that  none  of  the  blood 
stains,  the  position  of  which  you  have  described,  came 
from  your  fingers?  A.  I  know  they  did  not,  for  I  took 
hold  of  his  shoulder,  which  was  dry;  his  whole  surface 
was  dry,  excepting  his  face;  when  I  turned  him  over  he 
was  wet,  and  the  blood  could  not  have  got  off  from  him 
to  me. 

Q.  There  was  no  appearance  that  the  party  who  mur- 
dered him  had  bloody  feet?  A.  No. 

Q.  Do  you  think  that  the  persons  up  stairs  were  in  a 
position  to  help  one  another?  A.  I  should  say  not;  she 
did  not  assist,  and  therefore  I  should  say  she  was  not. 

The  Court:  That  is  Mrs.  Cunningham?  A.  Yes;  I  sup- 
pose if  she  had  been  able  she  would  have  assisted  her 
daughters. 

The  District  Attorney:  If  she  had  been  able  you  think 
she  would  have  done  so?  A.  Yes. 

Q.  When  you  told  Mrs.  Cunningham  that  the  doctor 
had  broken  a  blood  vessel,  what  was  her  manner?  A.  She 
was  very  much  excited  and  agitated;  there  was  then  all 
kinds  of  theories;  we  all  had  our  theories  at  the  time. 
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Mr.  Romeyn:  I  wish  to  ask  you  a  general  question  in 
regard  to  the  house  in  Bond  street :  Were  the  walls 
strongly  and  firmly  built,  or  the  reverse?  A.  Very  firmly 
built,  and  the  walls  were  thick  and  solid. 

Q.  When  you  were  in  an  upper  room  in  the  house,  could 
you  hear  a  person  moving  in  the  story  below  you?  A.  No; 
you  could  not  do  so  in  any  of  those  houses  unless  the  door 
were  open. 

Daniel  Ullmann  was  examined  b^the  Attorney  General, 
and  testified  that  he  lives  in  the  St.  Nicholas  Hotel,  and  is 
a  lawyer;  on  the  30th  of  January  last,  he  boarded  at  the 
St.  Nicholas  Hotel,  and  had  a  lodging  room  and  study  in 
the  house,  No.  31  Bond  street;  on  that  same  day  (the  30th 
of  January),  which  was  a  Friday,  he  saw  Mrs.  Cunning- 
ham; he  had  returned  to  his  room  in  No.  31  Bond  street, 
at  about  four  o'clock  in  the  afternoon,  and  just  before  five, 
as  he  was  leaving  to  go  down  to  the  hotel  for  his  dinner, 
he  met  her  in  the  passage,  and  she  apologized  to  him 
because  there  had  been  no  fire  in  his  room;  he  answered 
that  it  was  not  of  much  consequence,  inasmuch  as  he  would 
be  out  the  whole  evening;  he  then  left;  while  talking  with 
some  gentlemen  that  evening,  in  the  St.  Nicholas  Hotel,  he 
took  out  his  watch,  and  said  to  them  he  must  return  home, 
because  it  was  then  after  twelve  o'clock;  he  returned  to 
his  room,  and  on  laying  aside  his  watch,  he  observed  that 
it  was  exactly  half-past  twelve  o'clock;  in  coming  into  the 
house  he  had  opened  the  front  door  with  a  latch  key; 
there  was  an  inner  door,  which  had  also  a  latch  lock,  but 
it  must  have  been  open,  as  he  had  not  that  key  with  him; 
that  door  usually  stood  open,  but  not  always;  there  was 
then  no  light  at  all  in  the  hall;  as  late  as  that  there  was 
rarely,  if  ever,  any  light  in  it;  he  thought  never;  gene- 
rally there  was  a  light  before  eleven  o'clock,  but  he  had 
never  seen  it  later  than  that;  witness  heard  nothing  unusual 
that  night  before  retiring;  next  morning  he  was  roused 
about  half-past  eight  o'clock  by  the  voice  of  some  one  run- 
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ning  up  the  stairs  and  crying  "Good  God!  Good  God!" 
It  was  the  voice  of  a  woman;  he  then  heard  some  indis- 
tinct expression  of  "  Dr.  Burdell  is  dead!"  or  something 
of  that  kind;  it  was  difficult  for  bim  to  say  from  whence 
the  voice  proceeded;  he  thought  it  was  from  the  third 
story  hall;  his  room  was  the  rear  room  on  the  third  story, 
and  the  voice  came  past  his  door;  then  he  heard  several 
voices,  as  he  thought,  shrieking;  the  shrieks  appeared  to 
come  from  the  front  part  of  the  house,  or  the  room  front- 
ing his,  but  he  did  not  know  whose  room  it  was;  the  first 
voice  he  did  not  recognize;  the  shrieks,  which  were  very 
loud  indeed,  that  he  heard  afterwards,  were  in  the  voice 
of  Mrs.  Cunningham;  three  or  four  minutes,  he  should 
think,  had  elapsed,  when  a  person  threw  herself  against 
the  inner  door,  and  cried  out,  with  a  perfect  shriek:  "  Mr. 
Ullman,  Dr.  Burdell  is  dead!"  That  also  was  Mrs.  Cun- 
ningham's voice;  witness  then  sprang  up,  dressed  himself, 
and  went  down  stairs  without  going  into  that  front  room; 
he  did  not  see  Mrs.  Cunningham  at  all  that  morning,  nor 
until  late  in  the  evening;  he  went  down  to  the  door  of  Dr. 
Burdell's  office — the  rear  room  on  the  second  story — and 
found  a  young  man  standing  there;  witness  asked  him 
what  was  the  trouble,  and  the  other  said  "Dr.  Burdell  is 
dead;"  witness  said,  "Let  me  see  him;"  the  young  man 
hesitated  a  moment;  "  Why,"  said  witness,  "  perhaps 
he  is  not  dead!  What  have  you  done?  Have  you  sent  to 
the  coroner?  Have  you  sent  to  the  station  house?"  The 
young  man  replied  that  they  had  sent  to  the  station  house. 
Witness  renewed  his  request  to  see  the  body,  whereupon 
the  young  man  opened  the  door,  and,  as  it  sprang  open, 
witness  saw  the  doctor  lying  there,  evidently  dead.  He 
closed  the  door  again,  and  in  a  short  time  afterward  an 
officer  and  one  or  two  other  persons  appeared,  and  they 
all  entered  the  room.  Witness  did  not  know  whether  Dr. 
Mayne  had  been  in  before  that  time;  he  did  not  know  Dr. 
Mayne,  nor  did  he  know  the  name  of  the  young  man  who 
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stood  at  the  door,  though  he  had  since  understood  that  he 
was  an  office  boy  of  Dr.  Mayne.  Witness  remained  in  the 
house  until  ten  o'clock,  busily  examining  everything  about 
the  room  and  the  body.  He  did  not  recollect  of  hearing 
anything  said  about  employing  counsel  that  morning,  but 
something  was  said  about  that  in  the  evening. 

Cross-examined  by  Mr.  Clinton:  Q.  You  are  a  practising 
lawyer  in  the  Supreme  Court?  A.  Yes,  sir. 

Q.  You  were  not  applied  to  as  counsel  by  Mrs.  Burdell 
at  all?  A.  No,  sir. 

Q.  In  what  tone  did  she  give  you  warning?  A.  In  a 
tremendous  shriek;  in  a  louder  shriek  than  I  ever  heard 
from  any  one. 

Q.  Did  she  attempt  to  get  into  your  room?  A.  She 
dashed  herself  against  the  door;  I  was  at  the  door  in  a 
moment,  but  she  did  not  come  in. 

Q.  You  had  a  night  key  to  that  house?     A.  I  had. 

Q.  What  was  the  character  of  the  lock  on  the  door?  A. 
There  had  been  an  ordinary  lock  on  the  door,  and  it  was 
very  easy  to  be  opened  with  an  ordinary  night  key  until 
some  time,  I  think,  at  the  close  of  December,  when  Dr 
Burdell  caused  a  new  lock  to  be  put  on  the  door,  a  patent 
lock,  which  was  exceedingly  difficult  to  be  opened;  I  met 
the  doctor  one  day  and  told  him  that  it  took  me  four  or 
five  minutes  to  open  it;  he  said,  "  That  may  be  remedied." 

Q.  What  was  done  about  it?  A.  I  cannot  tell  you  what 
was  done. 

Q.  What  was  the  state  of  the  lock  afterwards?  A. 
Afterwards  it  was  very  easily  opened. 

Q.  Could  you  open  it  with  your  night  key?  A.  It  would 
open  with  the  slightest  touch;  the  very  night  of  the  30th 
of  January  I  opened  it  with  extreme  ease. 

Q.  That  lock  had  been  on  from  December  until  the  time 
of  the  homicide?  A.  I  am  not  sure  as  to  the  time;  it 
might  have  been  at  the  close  of  December  or  the  early 
part  of  January. 
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Q.  Was  the  door  left  sometimes  without  being  locked? 
A.  I  found  the  door  open  the  30th  of  January,  about  half 
past  nine  o'clock;  it  was  open  some  ten  or  twenty  inches; 
this  was  the  outer  door  of  the  house. 

Q.  The  inner  door  was  not  fastened  ?  A.  It  was  wide 
open. 

Q.  How  long  were  you  in  your  room  that  afternoon 
[referring  to  the  day  of  the  murder]?  A.  I  was  there  front 
four  to  five  o'clock. 

Q.  Do  you  know  whether  one  of  the  servants  wac 
absent — the  servant  who  usually  built  the  fires?  A.  Mrs. 
C.  said  that  the  servant  was  absent,  and  that  was  the  reason 
she  offered  for  there  being  no  fire  in  my  room. 

Q.  Do  you  say  whether  the  voice  of  the  person  running 
up  stairs  was  or  was  not  that  of  Mrs.  Burdell?  A.  My 
impression  decidedly  is  that  it  was  the  voice  of  some 
woman. 

Q.  Do  you  know  who  went  to  the  door,  nights,  when 
the  door  bell  rang?  A.  I  do  not  know. 

Q.  Did  you  ever  have  to  ring  the  bell  to  get  in?  A. 
One  night  I  found  the  outside  door  locked,  I  rang  the  bell, 
and  some  one  opened  the  door,  and  asked  who  it  was;  he 
came  down  and  let  me  in;  it  was  Dr.  Burdell. 

Q.  About  what  time  was  it  in  the  evening,  and  what 
month  was  it?  A.  It  was  about  eleven  o'clock  at  night, 
and  it  must  have  been  somewhere  about  the  middle  of 
December;  he  opened  the  door  twice  for  me. 

Q.  You  r.ang  the  bell  and  he  answered  it?     A.  Yes,  sir. 

Q.  While  you  were  there  you  saw  the  inmates  of  the 
house,  as  you  went  in  and  out  of  the  house,  this  prisoner, 
her  daughter  and  sons?  A.  Yes,  sir,  occasionally. 

Q.  What  was  the  weather  when  you  came  home  that 
night;  do  you  remember  it?  A.  Distinctly.  When  at  the 
corner  of  Broadway  and  Bond  streets,  I  looked  and  saw 
that  the  stars  were  partially  obscured;  it  appeared  to  me 
that  it  would  either  rain  or  snow  before  morning. 
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Q.  Did  you  observe  the  smell  of  any  burnt  woolen  or 
leather  on  your  way  home  or  in  the  house?  A.  Nothing 
of  the  kind. 

Q.  Do  you  know  of  any  deficiency  in  your  smelling 
organs?  A.  None  whatever. 

Q.  Did  you  notice  any  unusual  smell  outside  or  in  the 
house?  A.  I  did  not. 

Q.  Did  you  see  any  light  in  the  house?  A.  None;  on 
the  contrary,  it  was  extremely  dark  as  I  went  up  stairs. 

Q.  Was  the  stairway  to  the  attic  generally  open?  A. 
Yes,  sir. 

Q.  Did  you  see  any  light  in  the  attic?  A.  I  saw  no  light 
in  the  house  at  all  until  I  lit  the  gas  in  my  own  room. 

Q.  Was  there  a  small  room  between  you  and  the  front 
room?  A.  Yes. 

Q.  For  what  purpose  was  it  occupied?  A.  It  was  a  sort 
of  store-room;  I  had  four  or  five  trunks  in  there  myself; 
there  were  two  doors  leading  into  it,  one  from  my  room 
and  one  from  the  hall. 

Q.  Is  there  a  window  in  this  store-room  looking  directly 
into  Mrs.  Burdell's  room?  A.  I  do  not  know. 

Q.  Did  you  have  access  to  it?  A.  The  door  was  gene- 
rally locked  between  it  and  my  room. 

Q.  How  was  it  about  the  hall  door?  A.  That  was  very 
frequently  locked. 

Q.  How  did  you  get  into  it?  A.  I  had  very  rarely  occa- 
sion to  go  in  there.  I  do  not  think  I  went  in  there  more 
than  three  times  in  my  life. 

Q.  When  you  went  in  how  did  you  get  in?  A.  I  found 
the  door  open. 

Q.  Was  there  anything  peculiar  about  this  lock  or  night- 
key  to  the  hall  door?  A.  It  was  a  peculiar  key;  it  struck 
me  as  having  a  great  deal  of  arrangement  without  amount- 
ing to  much.  At  first  the  lock  was  exceedingly  difficult  to 
open,  but  afterwards  it  was  a  great  deal  easier  and  satis- 
factory to  me. 
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Q.  Did  you  ever  open  any  other  lock  with  it?  A.  I 
never  have.  I  have  seen  other  keys  exactly  like  it,  about  the 
city,  and  I  came  to  the  conclusion  that  a  single  wire  pressed 
into  the  part  of  the  largest  ward  would  open  the  lock. 

District  Attorney  Hall  stated  that  he  would  not  make 
objection  to  this  evidence,  as  he  would  produce  the  lock 
hereafter. 

A.  Dewitt  Baldwin  was  the  next  witness.  He  said  he 
was  a  member  of  the  bar,  and  resided  at  No.  16  Bond 
street;  on  the  night  of  January  30,  last,  he  left  that  house 
with  three  companions,  at  about  half-past  eleven  o'clock; 
they  proceeded  toward  Broadway,  and  witness  perceived 
a  strong  smell  of  burning  clothes  in  the  street;  one  of  his 
friends  remarking  that  somebody  was  burning  up  their  old 
rags.  Witness  noticed  the  smell  very  particularly;  he 
could  not  remember  which  way  the  wind  blew. 

Cross-examination :  Q.  You  said  you  lived  at  No.  16 
Bond  street?  A.  Yes,  sir. 

Q.  What  time  did  you  go  out  on  the  Friday  evening 
referred  to?  A.  About  a  quarter  past  eleven  o'clock. 

Q.  How  long  was  it  before  you  returned?  A.  About 
an  hour. 

Q.  That  would  make  it  about  a  quarter  past  12  o'clock? 
A.  Yes,  sir. 

Q.  Did  you  then  perceive  anything  of  this  smell?  A.  I 
do  not  recollect  that  I  did. 

Q.  If  you  had  perceived  it  you  would  have  remembered 
it?  A.  Very  likely. 

Q.  Was  there  much  wind  that  night?     A.  Very  little. 

Q.  Did  you  observe  in  what  direction  the  wind  was 
blowing?  A.  I  think  it  was  in  an  easterly  direction. 

Q.  You  looked  to  see  if  there  was  any  smoke?  A.  Yes, 
we  looked  up  to  see  if  we  could  see  anything  from  the 
houses  opposite. 

Q.  Did  you  observe  any  light  that  attracted  your  atten- 
tion? A.  I  did  not. 
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Q.  Had  you  resided  at  No.  16  Bond  street  for  any  length 
of  time?  A.  Since  October. 

Q.  It  was  not  a  very  unusual  thing  to  have  bad  smells 
from  the  direction  of  the  Bowery?  A.  Bond  street  is  a 
pretty  clean  street. 

Q.  Did  you  observe  any  offensive  smells  upon  any  other 
occasion?  A.  I  do  not  remember  that  I  ever  did  except  a 
few  evenings  ago,  when  there  was  a  straw  bed  burnt  in  the 
street. 

Edgar  Davis  was  next  examined.  He  said  he  was  a 
policeman  of  the  Fifteenth  ward,  and  was  called  into  Dr, 
Burdell's  house,  by  Dr.  Burdell,  sometime  in  the  month  of 
September  last;  he  saw  Mrs.  Cunningham  and  Dr.  Bur- 
dell  in  the  hall;  Mrs.  Cunningham  told  him  to  take  no 
notice  of  what  Dr.  Burdell  said,  as  he  had  ruined  her 
family  and  her;  she  appeared  to  witness  to  be  very  much 
excited,  and  said  she  would  have  satisfaction  for  what  the 
doctor  had  done;  she  said  she  would  have  his  heart's  blood 
or  words  to  that  effect;  witness  stepped  in  between  her  and 
the  doctor,  and  advised  her  to  stop,  for  she  was  doing 
wrong;  he  told  her  she  did  not  know  what  might  happen 
hereafter;  he  advised  her  and  the  doctor  to  leave  the  hall 
and  go  into  the  parlor;  in  the  meantime  officer  Little  came 
in,  and,  to  use  witness'  words,  did  the  balance  of  the  talk- 
ing; witness  was  present  in  the  parlor  when  officer  Little 
was  there;  Dr.  Burdell  told  witness,  in  Mrs.  Cunningham's 
presence,  that  he  had  lost  a  note,  and  that  she  had  taken 
the  key  of  his  safe  out  of  his  pantaloons  pocket  while  he 
was  asleep;  witness  advised  him  to  go  to  a  police  magis- 
trate and  make  a  complaint;  Mrs.  Cunningham  made  no 
remark  to  this;  Dr.  Burdell  said  she  had  taken  the  key 
out  of  his  pocket,  opened  his  safe,  and  taken  the  note  out; 
this  conversation  took  place  in  the  forenoon  of  a  day  about 
the  middle  of  September;  on  the  morning  of  the  discovery 
of  the  murder,  witness  went  again  to  the  house,  and  saw 
the  body  of  Dr.  Burdell  lying  on  the  floor  of  his  office; 
PAR.— VOL.  VI.  30 
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Dr.  Smith  was  there,  the  office  boy,  and  officer  Little;  wit- 
ness saw  the  doctor's  pockets  examined;  he  had  a  watch,  a 
night  key,  the  key  of  his  safe,  and  some  other  small  keys; 
his  watch  had  stopped;  the  lid  of  the  bookcase  was  down; 
the  doors  of  it  were  shut;  witness  remained  in  the  house 
all  Qay;  he  saw  Mrs.  Cunningham  in  the  morning  up  stairs 
in  her  room,  but  did  not  speak  to  her;  she  appeared  to  be 
in  distress;  her  daughters,  Mr.  Snodgrass  and  the  two  boys 
were  there;  when  the  coroner  was  present,  witness  was 
present,  and  was  sent  after  Mrs.  Cunningham  by  the  coro- 
ner, who  wanted  her  to  come  down  and  give  her  statement; 
she  said  she  would  not  go  down  without  consulting  with 
her  lawyer;  witness  went  down  stairs  and  told  the  coroner; 
the  coroner's  son  said  she  would  have  to  come  down;  the 
next  morning  witness  saw  Mrs.  Cunningham,  and  advised 
her  not  to  talk  about  the  murder;  when  witness  was  in 
the  house  in  September,  Mrs.  Cunningham  struck  Dr.  Bur- 
dell  on  the  shoulder;  on  the  Sunday  after  the  murder  wit- 
ness was  present  in  Mrs.  Cunningham's  room  when  it  was 
searched  by  order  of  the  coroner;  a  dagger,  Dr.  Burdell's 
pistol,  a  key  of  his  safe  and  two  pocket  knives  were  found; 
John  Connery,  the  coroner's  deputy  and  son,  conducted  the 
search;  the  dagger  was  found  in  her  bureau;  the  safe-key 
was  found  in  the  landing  place  of  the  attic,  among  some  rags. 

Q.  \By  Attorney  General.]  Is  that  the  key  which  you 
found  up  stairs  [handing  him  a  key]?  A.  It  was  one 
like  it. 

Q.  Do  you  know  where  the  dagger  is  now?    A.  No,  sir. 

The  Court:  Is  there  any  dispute  about  this  being  the  key 
in  question? 

Counsel  for  defense  said  that  they  had  no  knowledge 
upon  the  subject. 

Cross-examined  by  Mr.  Clinton:  Q.  Was  there  no  money 
found  upon  the  person  of  Dr.  Burdell  at  the  time  the  body 
was  examined?  A.  I  think  there  was  found  some  small 
change. 
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Q.  How  much?  A.  I  do  not  know;  there  was  some  silver 
and  there  were  pennies. 

Q.  About  how  much?  A.  I  should  think  about  seventy- 
five  cents. 

Q.  Do  you  recollect  anything  about  it,  whether  it  was 
six  cents  or  seventy-five?  A.  I  recollect  that  there  was 
money  found  upon  his  body. 

Q.  Do  you  recollect  what  pieces  of  money  were  found, 
whether  there  were  a  few  coppers  or  silver?  A.  I  recol- 
lect that  there  were  some  pieces  of  silver  and  copper. 

Q.  Of  what  denomination  was  the  silver  found  upon  the 
body?  A.  The  silver  must  have  been  sixpences,  shillings 
or  quarters;  there  were  no  half  dollars. 

Q.  Are  you  sure  that  you  were  present  when  his  pockets 
were  examined?  A.  I  was  present. 

Q.  Did  you  testify  before  the  surrogate  that  nothing  was 
found  in  his  pockets?  A.  No,  sir;  I  have  not  been  before 
the  surrogate. 

.  Q.  On  the  Saturday  evening,  or  the  Saturday  during  the 
day,  did  a  great  many  people  come  to  the  house  No.  31 
Bond  street?  A.  I  think  that  towards  the  evening  they 
did — long  about  the  middle  of  the  afternoon  a  great  many 
people  came. 

Q.  Was  there  not  a  very  great  crowd?  A.  A  great 
many  people  came,  but  there  was  not  so  great  a  crowd 
there  that  day  as  the  Sunday  following. 

Q.  Still  there  were  a  good  many  people  going  into  the 
house?  A.  Yes,  sir. 

Q.  In  what  part  of  the  house  were  you  mostly  on  Satur- 
day?' A.  I  think  I  was  in  the  doctor's  room  mostly. 

Q.  The  second  story  back  room?     A.  Yes,  sir. 

Q.  Did  you  allow  any  body  to  go  up  stairs  that  day? 
A.  Yes,  sir. 

Q.  Up  to  what  time?  A.  I  think  the  coroner  gave 
orders  toward  night  not  to  allow  any  one  to  go  up 
there, 
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Q.  Was  it  in  the  middle  of  the  afternoon?  A.  It  might 
have  been  somewhere  in  that  neighborhood. 

Q.  From  that  time  until  the  coroner's  inquest  ended,  the 
defendant  was  in  custody,  was  she  not?  A.  She  was  kept 
up  stairs. 

Q.  I  ask  you  whether  she  was  in  custody?  A.  I  do  not 
know  whether  the  coroner  can  commit  or  not;  he  told  me 
to  keep  her  up  stairs,  and  not  let  her  come  down. 

Q.  Do  you  not  know  whether  that  is  keeping  a  party  in 
custody?  A.  I  should  think  it  was. 

Q.  Did  you  do  as  directed  in  that  respect?     A.  I  did. 

Q.  You  were  there  until  the  inquest  was  closed?  A. 
Yes,  sir. 

Q.  How  soon  after  this  conversation  occurred  in  her 
room  was  it  when  you  told  her  the  coroner  wanted  her  to 
come  down  stairs  and  give  her  statement,  before  she  did 
go  down  and  testify?  A.  It  might  have  been  eight  or  ten 
minutes. 

Q.  When  you  went  up  stairs  the  second  time,  she  imme- 
diately came  down?  A.  Yes,  sir. 

Q.  During  that  time  she  did  not  see  any  counsel?  A.  I 
do  not  think  she  did. 

Q.  How  did  you  come  to  go  there  that  morning?  A. 
Dr.  Mayne  came  down  to  the  station  house  and  made  the 
request,  and  three  men  were  sent  onward. 

Q.  Who  took  possession  of  the  dagger?  A.  I  think  the 
coroner's  son  John  did. 

Q.  Did  he  take  possession  of  the  pistol?    A.  He  did. 

Q.  Did  he  immediately  upon  finding  them?  A.  I  believe 
he  did. 

Q.  Since  that  have  you  seen  them?  A.  I  have  seen  the 
dagger  but  not  the  pistol. 

Silas  C.  Herring,  examined  by  the  district  attorney,  said 
he  sold  a  safe  to  Dr.  Burdell  in  April,  1856;  he  furnished 
duplicate  keys,  as  was  his  custom,  when  he  sold  the  safe; 
on  June  28,  Dr.  Burdell  having  lost  a  key,  had  the  lock 
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altered,  so  that  the  lost  key  might  not  open  the  safe;  he 
had  two  new  keys  made  for  the  altered  lock ;  witness 
always  keeps  a  record  of  all  keys  made  by  him,  and  on 
seeing  a  key,  by  referring  to  his  book,  could  tell  to  whose 
safe  it  belonged;  the  safe  was  registered  13,772,  and  the 
key  was  stamped  with  the  same  number;  the  doctor  said 
he  had  lost  one  of  the  original  keys,  or  it  had  been  stolen; 
the  new  key  of  the  altered  lock  was  marked  with  the  ori- 
ginal number;  after  the  20th  of  June,  the  original  key 
shown  to  witness,  he  said,  would  not  open  the  safe. 

Cross-examination:  Q.  Was  the  new  key  delivered  up  to 
the  doctor  on  the  28th  of  June?  A.  I  think  it  was  on  the 
same  day. 

Q.  It  was  returned  to  him  on  the  same  day  with  the 
other  key?  A.  Yes,  sir. 

Q.  That  new  key  opened  the  safe  at  the  time  of  the 
inquest?  A.  That  I  do  not  know. 

By  a  Juror:  Do  you  know  whether  that  key  will  open 
the  safe  as  it  is  now?  A.  It  will  not. 

The  Court:  It  has  been  already  testified,  that  it  will  only 
open  it  as  it  was  on  the  28th  of  June. 

Hector  Moore,  an  officer  attached  to  the  fifteenth  district 
police,  testified  that  he  knew  Dr.  Burdell  during  his  life- 
time; witness  went  to  No.  31  Bond  street  some  time  in 
the  month  of  September  last,  but  that  was  a  different  occa- 
sion from  that  spoken  of  by  the  last  witness;  he  met  Dr. 
Burdell  at  the  corner  of  Broadway  and  Bond,  and  went 
with  him  to  the  house  No.  31  Bond  street,  where  he  saw 
Mrs.  Cunningham;  as  be  and  the  doctor  passed  into  the 
hall  and  passed  the  door  of  the  front  parlor,  Mrs.  Cunning- 
ham stood  there  as  if  she  had  come  just  out  of  the  parlor; 
Dr.  Burdell,  who  had  been  talking  to  witness  about  her 
before,  made  a  motion  with  his  hand  and  said,  "  That  is  the 
woman,  or  the  lady;"  she  replied,  "  I  am  his  wife;"  he 
made  no  response  to  that,  but  proceeded  up  stairs,  whither 
witness  followed  him;  witness  did  not  see  her  after  that 
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until  he  came  down  stairs  again;  Dr.  Burdell  said  nothing 
to  her  in  witness'  presence;  witness  was  in  the  house  per- 
haps twenty  minutes  altogether;  he  could  not  remember 
the  day  of  the  month  this  occurred,  nor  whether  it  was 

before  or  after  officers  Little  and  Davis  had  been  there; 

• 

it  was  his  impression  it  was  the  latter  part  of  the  month; 
it  was  not  the  first  part  of  it  at  any  rate;  witness  was  there 
in  that  house  again  on  a  Sunday  morning  after  the  murder; 
he  saw  Mrs.  Cunningham  that  day,  and  all  her  children 
were  with  her,  in  the  bed  room  on  the  third  story  front; 
she  and  the  younger  daughter  appeared  to  be  arranging 
affairs  about  the  house;  they  had  just  got  up  and  were 
partly  dressed;  witness  was  there  some  three  hours  or  so, 
and  went  down  to  breakfast  with  them;  he  heard  singing 
in  the  house  that  morning;  Mrs.  Cunningham  and  her 
daughter  sung  together;  witness  did  not  call  it  sacred 
music,  though  it  might  have  been,  for  he  was  not  a  good 
judge  of  music;  he  supposed  they  sang  a  tune  through, 
and  believed  it  was  before  breakfast. 

Cross-examined  by  Mr.  Clinton:  Q.  Were  you  present  at 
the  time  of  this  singing?  A.  I  was,  sir. 

Q.  Where  did  it  occur?     A.  In  that  room. 

Q.  Who  else  was  present,  if  there  was  any?  A.  I  think 
the  family  were  all  present. 

'Q.  Can  you  name  the  individuals  present?  A.  It  is  my 
impression  that  those  four  children  were  all  present. 

Q.  The  two  little  sons  and  the  two  daughters?  A.  Yes, 
sir. 

Q.  You  say  you  are  not  a  judge  of  music?  A.  I  don't 
profess  to  be  a  judge;  no,  sir. 

Q.  Were  any  words  used  in  singing  it,  or  did  you  not 
pay  particular  attention  to  it?  A.  I  cannot  say  that  I  did 
not;  I  think  I  did;  but  I  would  not  be  positive  that  I 
heard  any  words. 

By  a  Juror:  What  Sunday  morning  do  you  rcfer  to? 

Court:  The  Sunday  morning  after  the  murder. 
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Witness:  I  would  not  be  positive  about  that,  whether  it 
was  the  first  Sunday  morning  or  the  next.  I  am  pretty 
confident  now  that  it  was  the  second  Sunday  morning. 

By  a  Juror:  And  after  the  funeral?     A.  Yes,  sir. 

By  a  Juror:  "Were  there  note  books  to  sing  from?  A. 
No,  sir;  they  did  not  sing  from  any  books;  I  am  positive 
now  that  it  was  the  second  Sunday  morning. 

George  W.  Dilks  was  examined :  He  said  he  was  captain 
of  the  Fifteenth  Ward  police;  he  was  present  at  a  search 
made  in  Mr.  Eckel's  bedroom  on  the  Sunday  evening  after 
the  murder;  he  marked  some  papers  found  there  with  his 
initials;  the  papers  exhibited  to  him  by  the  district  attor- 
ney he  recognized  as  the  papers  in  question;  they  were 
found  in  Mr.  Eckel's  bedroom,  in  a  piece  of  furniture,  used 
both  as  a  secretary  and  a  bedstead. 

The  district  attorney  offered  the  papers  in  evidence. 
Mr.  Clinton  said  they  were  not  traced  to  the  possession  of 
the  accused,  and  there  was  no  legal  rule  for  admitting  them 
as  testimony. 

Q.  Who,  if  anybody,  was  present  when  these  papers 
were  found  by  him?  Witness  answered  that  there  were 
John  Connery,  a  lawyer,  whose  name  he  did  not  know, 
but  who  acted  as  counsel  for  Mrs.  Cunningham  the  day 
before  the  inquest,  and  Mrs.  Cunningham  herself. 

The  Court:  Mrs.  Cunningham  was  there,  that  is  sufficient. 

Q.  When  those  papers  were  found,  did  or  did  not  Mrs. 
Cunningham  say  anything  about  them,  and  if  she  did,  what 
did  she  say?  A.  She  said  the  papers  were  her's,  and  she 
wanted  them. 

The  district  attorney  now  renewed  his  offer  to  put  the 
papers  in  evidence. 

Counsel  for  the  defense  admitted  that  the  testimony  just 
given  disposed  of  the  objection. 

The  district  attorney  read  the  papers. 

The  first  was  an  envelope  marked  in  pencil  on  the  top 
"Private  papers,  John  J.  Eckel,  171  Stanton  st."  Below 
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was  the  address,  "  Miss  Augusta  Cunningham,  31  Bond  st." 
The  first  exhibit  was  a  declaration,  with  no  jurat,  and 
unsigned,  of  the  loss  of  a  certain  note  drawn  by  Mrs.  Cuii^ 
nigham  for  $612.30.  The  second  was  the  assignment  of  a 
judgment  for  $612.30,  sworn  to  and  signed  by  Harvey 
Burdell.  The  third  was  a  paper  relating  to  Mrs.  Cunning- 
ham's private  affairs,  which  was  not  read.  The  fourth 
was  a  discharge  of  a  judgment.  The  fifth  was  a  paper 
relating  to  certain  transactions  regarding  the  same  note, 
between  Mrs.  E.  A.  Cunningham  and  Edwards  Pierrepont. 
The  sixth  was  a  receipt,  signed  by  Harvey  Burdell,  for 
$84.30,  on  account  of  rent  due  November  1,  1856.  The 
seventh  was  an  unexecuted  release  to  Dr.  Burdell,  signed 
by  Emma  A.  Cunningham.  The  eighth  was  a  security  for 
a  note  signed  by  Mrs.  Cunningham.  The  ninth  was  an 
unexecuted  affidavit,  signed  by  Dr.  Burdell,  and  declaring 
that  up  to  the  13th  October,  1856,  he  had  made  no  will. 
The  tenth  was  a  lease  of  the  house  in  question  from  May, 
'56,  till  May,  '57,  dated  19th  March,  1856,  and  executed 
between  Mrs.  Cunningham  and  Dr.  Burdell,  without  wit- 
nesses, and  with  some  erasures.  The  eleventh  could  not 
be  found. 

Examination  resumed:  Q.  What  was  done  with  those 
papers?  A.  Mr.  Connery  himself  marked  them,  and  he 
kept  them  in  his  possession. 

Q.  Did  Mrs.  Cunningham  make  any  other  observation 
than  you  have  stated  regarding  these  papers,  and  if  so, 
have  the  goodness  to  state  it?  A.  I  don't  recollect  any 
particular  remarks  she  made,  except  that  she  was  very 
desirous  to  get  possession  of  them. 

Cross-examined  by  Mr.  Clinton:  Q.  Did  she  say  that  ? 
A.  Yes,  sir. 

Q.  You  are  the  captain  of  the  police  for  the  ward  in 
which  Bond  street  is,  the  Fifteenth  ward?  A.  Yes,  sir. 

Q.  And  under  the  coroner  you  had  charge  of  the  premises 
there,  had  you  not?  A.  Yes,  sir. 
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Q.  Do  you  know  what  officer  of  your  ward  was  on  duty 
on  the  beat  which  embraced  No.  31  Bond  street  on  the 
night  of  the  30th  of  January  last? 

Witness:  The  fore  or  latter  part  of  the  night? 

Counsel:  Both.  A.  I  can  tell  who  was  there  on  the 
fore  part  of  the  night;  it  was  Officer  Tilton. 

Q.  What  are  the  limits  of  that  beat?  A.  From  Broad- 
way to  Bowery,  and  from  Bond  to  Great  Jones  street,  and 
up  to  Astor  place. 

Dr.  Erastus  Wilson,  who  is  a  dentist,  testified  that  his 
place  of  business  last  January  and  February  was  No.  27 
Bond  street;  he  kuew  Dr.  Burdell,  and  was  on  speaking 
terms  with  Mrs.  Cunningham;  he  heard  Mrs.  Cunningham 
speak  of  Dr.  Burdell  at  different  times,  but  could  not  say 
when  the  first  time  was;  he  knew  the  doctor  by  sight,  but 
had  no  acquaintance  with  him  before  May,  a  year  ago;  he 
was  sure  he  had  heard  Mrs.  Cunningham  speak  of  Dr. 
Burdell  several  times;  he  frequently  met  her  in  the  hall 
when  going  to  the  doctor's  laboratory;  he  remembered 
hearing  a  remark  about  the  first  of  December  from  Mrs. 
Cunningham;  she  said  that  Dr.  Burdell  would  learn  to 
behave  himself  before  she  vacated  his  house. 

Cross-examined  by  Mr.  Clinton:  Q.  Was  Allen  T.  Smith 
there  at  that  time?  A.  I  believe  no  one  was  there  at  the 
time. 

Q.  Did  he  have  an  operating  room  there?  A.  I  believe 
he  did. 

Q.  Did  you  ever  gee  Dr.  Burdell  there  operating?  A. 
I  have  seen  him  in  there  with  patients;  it  was  a  very  con- 
venient place  to  the  parlor. 

Q.  Were  you  ever  there  in  the  house  in  the  daytime? 
A.  Frequently. 

Q.  For  what  purpose  were  you  there — was  it  on  a  visit 
or  for  professional  purposes?  A.  In  the  first  place,  I  called 
upon  Dr.  Burdell  sometimes  in  connection  with  business 
of  the  Artizans'  Bank. 
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Q.  Did  you  use  the  laboratory  there  sometimes?  A.  I 
did. 

Q.  In  that  room?  A.  I  had  my  own  laboratory  in  my 
own  house. 

Q.  You  stated  that  you  called  there  for  the  purpose  of 
using  the  laboratory?  A.  I  did;  he  had  a  small  lathe 
which  had  some  improvements  in  it  upon  those  usually  in 
use,  and  the  doctor  invited  me  to  call  there  and  make  use 
of  it,  and  I  did. 

Q.  In  the  daytime  as  well  as  in  the  evening?  A.  Yes,  sir. 

Q.  How  were  you  enabled  to  find  the  time  at  which  this 
conversation  occurred  with  Mrs.  Burdell?  A.  By  thinking 
it  over  and  looking  at  my  bank  book'at  the  Artizans'  Bank; 
I  called  there  about  a  week  after  I  commenced  an  account 
with  the  Artizans'  Bank;  I  believe  it  was  election  day;  I 
called  upon  Dr.  Burdell  upon  a  business  matter  in  connec- 
tion with  the  bank,  but  the  doctor,  at  that  time,  was  out; 
I  am  quite  sure  that  it  was  before  the  time  I  heard  the 
expression  of  Mrs.  Cunningham;  I  think  several  weeks. 

Q.  Did  you  not  state  before  the  coroner  that  it  was 
October  or  November?  A.  I  was  not  quite  sure  about  it 
then. 

Q.  Are  you  quite  sure  about  the  time  you  have  now 
fixed  upon?  A.  I  feel  quite  confident  about  it;  since  then 
I  have  recollected  the  circumstances;  have  looked  at  my 
books;  I  am  not  quite  positive  about  the  precise  time. 

Q.  Who  else  was  present  when  this  conversation 
occurred?  A.  I  did  not  see  any  one  else;  I  heard  a  gen- 
tleman's voice  as  I  came  into  the  hall;  whether  I  saw  the 
gentleman  with  Mrs.  Cunningham  in  this  little  back  office 
or  not,  I  am  not  quite  sure. 

Q.  Was  it  not  Dr.  Smith?     A.  I  think  not. 

Q.  Did  you  see  the  gentleman?  A.  I  cannot  swear 
positively  that  I  saw  his  face;  I  heard  a  gentleman's  voice, 
and  I  think  I  saw  a  gentleman;  I  saw  Mrs.  C.  at  any  rate, 
and  I  heard  male  and  female  voices  in  conversation  there. 
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Q.  How  near  were  you  to  them  when  you  heard  the 
conversation?  A.  Probably  ten  feet. 

Q.  You  came  in,  and  she  invited  you  into  the  laboratory? 
A.  No,  sir;  I  went  into  the  laboratory  myself. 

Q.  Did  you  speak  to  her?     A.  I  did  not. 

Q.  How  came  she  to  speak  to  you?  A.  I  am  not  aware 
that  she  spoke  to  me. 

Q.  Whom  was  the  expression  she  made  directed  to?  A. 
I  do  not  know;  after  she  let  the  gentleman  out,  I  believe 
she  closed  the  door,  and  that  was  the  time  she  used  the 
expression. 

Q.  Where  did  the  gentleman  go;  into  the  street?  A.  I 
do  not  know  where  he  went;  he  passed  out  of  the  operating 
room  into  the  hall,  and  where  he  went  to  then  I  cannot  tell. 

Q.  After  he  went  out  of  the  operating  room,  and  had 
passed  out,  you  heard  this  remark?  A.  It  was  after  he 
had  passed  out,  and  that  is  where  I  think  I  must  have  seen 
him. 

Q.  Did  you  hear  anything  that  the  gentleman  said?  A. 
I  might  have  heard  if  I  had  listened. 

Q.  Was  she  with  that  gentleman  at  the  time  you  heard 
the  remark?  A.  No,  sir. 

Q.  Was  she  near  enough  to  the  gentleman  for  him  to 
have  heard  the  remark?  A.  My  impression  was  that  the 
gentleman  had  gone  out  into  the  street. 

Q.  No  one  else  was  present  beside  you?  A.  Not  that  I 
am  aware  of. 

Q.  I  understood  you  to  say  that  the  remark  was  made 
to  you?  A.  I  do  not  know  to  whom  it  was  addressed;  she 
made  the  remark  in  a  somewhat  angry  tone. 

Q.  What  was  her  exact  expression?  A.  I  think  that  I 
can  be  positive  that  this  was  the  exact  expression:  "  No, 
Dr.  Burdell  will  learn  to  behave  himself  before  I  vacate 
this  house." 

Q.  Was  it  not  this:  "No!  Doctor  Smith  will  learn  to 
behave  himself;"  &c.?  A.  No,  sir;  it  was  Dr.  Burdell. 


476  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Cunningham. 

Q.  You  do  not  know  whether  it  was  addressed  to  you 
or  somebody  else?  A.  I  do  not  know  who  it  was  ad- 
dressed to. 

Q.  Did  you  speak  to  her?  A.  I  did  not;  I  stood  where 
she  could  see  me  distinctly,  and  where  I  could  see  her; 
her  eyes  were  turned  towards  me. 

Q.  Can  you  swear  positively  that  the  remark  was  not 
this:  "  Dr.  Burdell  will  learn  to  behave  himself  before  he 
leaves  this  house?  "  A.  I  think  I  will  have  no  difficulty  in 
swearing  that  was  not  the  remark  as  you  worded  it. 

Q.  As  you  understood  it?     A.  Yes,  sir. 

Q.  Did  you  make  any  memorandum  of  the  exact  expres- 
sion? A.  I  did  not. 

Q.  Were  you  in  the  house  No.  31  Bond  street  the  Friday 
night  before  the  murder?  A.  I  was. 

Q.  About  what  time?  A.  I  think  it  was  about  seven 
o'clock  in  the  evening. 

Q.  You  were  in  the  laboratory?     A.  Yes,  sir. 

Q.  How  long  were  you  there?  A.  I  was  there  but  a 
very  few  moments,  probably  not  more  than  five  minutes 
at  the  longest. 

A.  Did  you  pass  through  the  parlor?  A.  I  passed 
through  the  hall. 

Q.  Who  let  you  in?  A.  One  of  the  little  boys,  her  son, 
probably  little  Georgey. 

Q.  You  were  in  the  habit,  under  Dr.  Burdell's  invita- 
tion, of  using  his  laboratory  whenever  it  suited  your  con- 
venience? A.  I  used  to  run  in  frequently  after  my  business 
hours,  as  I  had  more  leisure  then. 

Q.  During  what  time?  A.  It  was  directly  after  my  office 
hours,  from  six  to  seven  o'clock. 

Q.  For  how  long  a  time  before  that  had  you  been  in 
the  habit  of  using  his  laboratory?  A.  Occasionally  for 
several  months. 

Q.  Did  you  see  Mrs.  Burdell  that  evening  [referring  to 
Friday]?  A.  I  saw  her  in  the  hall. 
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Q.  As  you  were  going  in  or  coming  out?  A.  As  I  was 
coming  out. 

Q.  In  what  direction  was  she  going?  A.  She  was  going 
in  the  direction  of  the  basement  stairs. 

Q.  Were  you  at  home  Friday  evening?  A.  I  believe 
I  was  most  of  the  evening,  but  I  am  not  positive. 

Q.  Your  number  is  No.  27  Bond  street?    A.  Yes,  sir. 

Q.  Were  you  home  from  the  time  you  left  No.  31  Bond 
street  until  the  next  morning,  as  far  as  you  recollect?  A. 
To  the  best  of  my  recollection  I  was. 

Q.  Were  you  in  the  street  at  all?  A.  I  have  no  remem- 
brance of  it. 

Q.  Did  you  smell  anything  offensive,  like  burnt  woolen? 
A.  Nothing. 

Q.  Do  you  recollect  at  what  time  of  the  night  you 
retired?  A.  Probably  about  eleven  o'clock. 

Q.  Did  you  hear  any  sound  or  cry  that  night?  A.  None 
whatever. 

Q.  Do  you  know  Mr.  Blaisdell?  A.  I  do  not — never 
saw  him  to  my  knowledge. 

Warren  Leland,  one  of  the  proprietors  of  the  Metropo- 
litan hotel,  testified  that  he  knew  Dr.  Bur  dell;  the  doctor 
was  a  guest  at  the  Metropolitan  hotel  from  the  fourth  of 
January  till  the  time  of  his  death;  he  was  a  day  boarder 
and  had  breakfast  and  dinner;  he  generally  dined  about 
five  and  breakfasted  about  nine  o'clock;  witness  did  not 
see  him  on  the  day  previous  to  his  murder. 

Samuel  W.  Parmly,  the  next  witness,  stated  that  he  was 
a  dentist;  residing  at  No.  30  Bond  street,  nearly  opposite 
the  house  No.  31,  in  the  same  street;  his  attention  was 
particularly  attracted  to  No.  31  a  little  before  eleven 
o'clock  on  the  night  of  Friday,  January  30;  he  was  in  his 
sleeping  room  that  night  until  half-past  nine  o'clock;  he 
then  went  out  and  walked  up  Broadway  as  far  as  Eighth 
street;  when  he  went  out  at  that  time  there  was  some- 
thing unusual  in  the  atmosphere;  he  was  at  the  corner  of 
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Eighth  street  and  Broadway  when  the  lights  were  ptit  out 
in  the  Mercantile  Library,  and  by  that  fixed  the  time  at 
ten,  as  that  was  the  time  of  putting  out  those  lights;  he 
then  went  home  and  remained  at  home  about  fifteen  min- 
utes; called  his  dog  and  went  out  again,  returning  about 
eleven  o'clock;  while  standing  on  the  steps  of  his  house 
he  noticed  something  unusual  in  the  atmosphere,  different 
from  what  he  noticed  at  half-past  nine;  it  was  the  smell 
of  burning  clothes,  and  his  attention  was  attracted  to  a 
bright  light  in  the  west  attic  windows  of  No.  31;  while 
looking  at  that  light  he  noticed  it  diminished  very  much; 
it  then  flashed  up  again,  and  again  subsided;  his  attention 
was  particularly  kept  on  that  house  by  its  unusual  appear- 
ance that  evening;  when  he  left  his  stoop,  he  went  to  the 
stoop  of  No.  31,  and  went  up  on  the  stoop;  he  went  there 
for  his  dog,  which  was  attracted  there  and  would  not  come 
away;  he  noticed  that  the  house,  except  the  attic  window, 
was  very  dark;  he  crossed  the  street  again  to  his  own 
house,  and  noticed  that  the  light  was  still  in  the  attic 
room;  it  was  not  so  bright  as  it  was  before;  he  then  went 
into  his  own  house,  and  did  not  again  notice  the  light. 
Witness  had  never  been  examined  on  this  subject  before. 

Cross-examined  by  Mr.  Clinton:  Q.  You  attended  before 
the  coroner  from  day  to  day,  while  he  was  holding  the 
inquest  upon  the  body  of  Dr.  Burdell?  A.  I  was  in  there 
frequently. 

Q.  Was  there  a  day  during  the  whole  progress  of  the 
inquest  that  you  were  not  there?  A.  I  cannot  state  posi- 
tively, but  I  think  there  was. 

Q.  To  the  best  of  your  recollection  were  you  not  there 
nearly,  if  not  quite,  every  day?  A.  Yes,  sir,  I  was;  I  can- 
not say  that  I  was  there  every  day. 

Q.  How  do  you  fix  the  time  when  you  first  went  out 
that  evening?  A.  By  a  perfect  recollection  of  looking  at 
the  clock;  it  was  much  later  than  my  usual  time  of  going 
out. 
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Q.  Half-past  nine  was  later  than  your  usual  time  for 
going  out?  A.  Much  later. 

Q.  You  spoke,  upon  your  direct  examination,  about  the 
unusual  state  of  the  atmosphere  at  that  time — was  there 
any  smell  of  burnt  clothing,  or  anything  like  that,  when 
you  first  went  out?  A.  No,  sir. 

Q.  Did  you  not  state  to  Dr.  Enrich  Parmly,  a  nephew 
of  yours,  that  you  perceived  the  smell  of  burnt  clothing 
the  early  part  of  the  evening,  as  early  as  ten  o'clock?  A. 
I  do  not  know  that  I  stated  to  him  that  I  smelt  anything 
like  burnt  clothing;  I  did  state  to  him  that  I  noticed 
something  unusual. 

Q.  You  are  a  younger  brother  of  Israel  Parmly?  A. 
Yes,  sir. 

Q.  And  Henry  Parmly  is  a  son  of  his?     A.  Yes,  sir. 

Q.  Have  you  conversed  about  this  matter  with  Enrich 
Parmly?  A.  Yes,  sir. 

Q.  Have  you  with  Israel  Parmly?     A.  No,  sir. 

Q.  Will  you  swear  that  you  did  not  tell  Enrich  Parmly 
that  you  perceived  this  smell  of  burnt  clothing,  woolen, 
leather  or  whatever  else  it  was,  as  early  as  ten  o'clock? 
A.  I  did  not  tell  him  that  I  knew  what  it  was. 

Q.  Did  you  not  tell  him  as  far  as  you  could  tell  that  this 
smell  of  burnt  clothing  or  woolen,  or  whatever  it  was,  was 
perceived  by  you  as  early  as  ten  o'clock  that  evening,  or 
something  to  that  effect?  A.  I  told  him  that  I  noticed 
something  unusual  before  ten  o'clock. 

Q.  Be  kind  enough  to  tell  me  what  you  did  say?  A.  I 
cannot  remember  what  I  did  say,  because  it  was  a  long 
conversation  I  had  with  him. 

Q.  Will  you  say  that  you  did  not  so  tell  him?  A.  I 
cannot  tell. 

Q.  Have  you  not  talked  with  him  frequently  about  it? 
A.  No,  sir;  I  have  no  distinct  recollection  of  talking  but 
once  with  him  about  it. 

Q.  Did  you  not  tell  your  wife  that  it  was  before  ten 
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o'clock,  that  you  perceived  this  smell?  A.  I  say  now,  that 
it  was  before  ten  o'clock  I  perceived  it;  I  do  not  know 
what  it  was;  I  first  noticed  an  unusual  smell  at  half-past 
nine  o'clock. 

Q.  What  kind  of  smell  was  it?  A.  It  was  a  smell  like 
that  occasioned  by  the  burning  of  something  at  the  soap 
works,  at  Second  street. 

Q.  Had  it  the  smell  of  burnt  soap?     A.  I  cannot  tell. 

Q.  Can  you  tell  as  a  matter  of  medical  science?  A.  I 
cannot. 

Q.  Did  you  not  tell  your  wife,  a  day  or  two  after  this 
murder  occurred,  that  before  ten  o'clock  that  night,  you 
perceived  the  smell  of  burnt  clothing?  A.  I  did  not  know 
what  it  was. 

Q.  In  your  conversation  with  Dr.  Enrich  Parrnly  did 
you  say  one  word  about  the  burning  of  anything  before 
ten  o'clock?  A.  I  cannot  recollect  that  I  told  him. 

Q.  Did  you  not  state  in  that  conversation  that  yo\i 
believed  the  murder  occurred  in  the  early  part  of  the  eve- 
ning? A.  I  have  no  recollection  of  it — not  burnt  clothing. 
I  did  tell  him  I  smelt  something  unusual. 

Q.  Did  you  speak  of  any  other  smell  to  Dr.  Enrich 
Parnily  than  the  one  you  perceived  before  ten  o'clock? 
A.  I  do  not  recollect  that  I  did;  we  talked  a  long  while 
about  it. 

Q.  Did  you  look  at  your  watch,  or  any  time-piece,  from 
the  time  you  left  your  house  at  half-past  nine  o'clock  until 
you  returned  again?  A.  I  did  not. 

Q.  Did  the  Mercantile  Library  shut  up  before  you  left? 
A.  The  lights  were  put  out  in  the  reading  room. 

Q.  You  stated  that  you  went  across  to  No.  31  Bond 
street  to  get  your  dog  away.  Have  you  not  been  fre- 
quently to  other  houses  to  get  your  dog  away?  A.  No,  sir. 

Q.  Did  you  not  go  to  the  house  next  door,  where  Mr.-- 
Robinson  resides,  to  get  your  dog  away  from  there?     A. 
No,  sir. 
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Q.  You  never  had  such  a  circumstance  occur  in  that 
neighborhood  except  upon  this  occasion?  A.  I  have  some 
two  or  three  times  before  been  obliged  to  catch  my  dog  in 
the  street,  but  never,  in  my  recollection,  upon  the  steps  of 
any  house;  I  generally  caught  him  in  the  street,  between 
the  two  sidewalks. 

Q.  What  was  the  breed  of  that  dog?  A.  A  Spaniel  of 
the  King  Charles  breed. 

Q.  Was  he  old  or  young?  A.  He  was  a  little  more  than 
a  year  old  at  that  time. 

Q.  What  kind  of  a  night  was  it?  A.  It  was  very  damp, 
but  not  very  dark. 

Q.  Did  it  not  rain  or  snow  that  evening?  A.  Not  pre- 
vious to  that  time;  I  think  the  walk  was  a  little  wet  when 
I  last  went  in,  about  eleven  o'clock. 

Q.  Was  it  not  from  rain  or  snow?  A.  If  it  was  snow,  it 
must  have  melted  immediately  upon  falling. 

Q.  Do  you  recollect  whether  there  were  three  or  four 
inches  of  snow  the  next  morning  when  you  got  up?  A. 
Yes,  sir;  there  was. 

Q.  Did  it  not  rain  the  next  day?  A.  Very  fast, 
indeed. 

Q.  Are  you  not  a  man  of  very  strong  temperament?  A. 
I  do  not  know  that  I  am  unusually  so. 

Q.  Very  excitable?     A.  I  do  not  think  that  I  am  very. 

Q.  Did  you  not  testify  before  the  surrogate  that  you 
were  a  man  of  very  strong  temperament?  A.  I  think  I 
told  you  that  I  was  rather  zealous  in  whatever  I  under- 
took. 

Q.  You  enter  into  whatever  you  undertake  very  strongly? 
A.  I  do  not  know  that  I  do;  I  generally  give  my  attention 
to  whatever  I  have  on  hand  for  the  time  being. 

Q.  Have  you  not  taken  a  very  active  part  in  this  matter? 
A.  I  was  very  indifferent  to  the  matter  at  first. 

Q.  And  from  time  to  time  as  you  devoted  your  attention 
to  it  you  became  very  much  warmed  up  and  very  zealous 
PAR.— VOL.  VI.  31 
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in  the  matter?  A.  I  have  been  very  much  interested  in  it 
from  a  particular  time,  but  at  first  I  was  rather  indif- 
ferent. 

Q.  From  the  time  of  the  inquest  have  you  not  devoted  a 
great  deal  of  attention  and  time  to  this  matter?  A.  Not  a 
great  deal  of  time. 

Q.  Have  you  not  offered  to  spend  your  money  in  it?  A. 
Never — not  a  farthing. 

Q.  Have  you  never  stated  that  you  would  spend  money? 
A.  I  have  never  offered  to  spend  one  cent  in  any  possible 
way  connected  with  this  matter. 

Q.  Have  not  the  relatives  of  Dr.  Burdell  made  a  rendez- 
vous of  your  house?  A.  No,  sir. 

Q.  Were  they  not  there  on  Sunday  last?  A.  There  was 
a  cousin  of  the  doctor's  there,  Mr.  McGuire;  and  a  Mr. 
Boullon  was  there;  they  were  not  there  to  see  me. 

Q.  Who  were  they  there  to  see?  A.  They  were  there 
to  take  dinner  with  Mr.  Button. 

Q.  You  were  there  in  company  with  them?  A.  No,  sir; 
I  only  showed  them  the  parlor  door. 

Q.  Who  is  Mr.  Hutton?  A.  He  is  a  merchant,  and  an 
acquaintance  of  theirs,  as  I  understand. 

Q.  You  stated  that  the  house  that  night  was  very  dark? 
A.  I  thought  it  was. 

Q.  How  long  after  the  homicide  did  you  conclude  that 
it  was  very  dark?  A.  It  was  not  after  the  homicide;  it 
was  at  the  time,  in  the  evening,  that  I  noticed  it. 

Q.  Did  you  notice  the  house  No.  31  Bond  street  at  half- 
past  nine  o'clock,  when  you  first  went  out?  A.  No,  sir. 

Q.  When  did  you  first  notice  the  house?  A.  Just  before 
I  went  into  my  house,  about  eleven  o'clock. 

Q.  Was  it  a  quarter  before  eleven  o'clock?  A,  It  rnigh* 
have  been  a  few  minutes  before  eleven. 

Q.  At  that  time  you  say  the  house  was  dark?  A.  Yes 
sir. 

Q.  Did  you  know  whether,  the  lights,  a?  a  general  thing, 


NEW  YORK,  MAY,  1857.  483 

The  People  v.  Cunningham. 

were  put  out  in  that  house  about  eleven  o'clock?  A.  As 
a  general  thing  they  were  notf  there  were  lights  there 
usually  when  I  returned  home. 

Q.  What  was  your  usual  time  for  your  perambulations 
in  the  evening?  A.  I  usually  returned  to  my  house  about 
eleven  o'clock. 

Q.  What  was  your  usual  time  for  going  out?  A.  About 
nine,  or  a  very  little  before. 

Q.  Did  you  make  it  a  practice  to  remain  out  from  nine 
to  eleven  o'clock  every  night — had  you  any  rule  upon  this 
subject?  A.  I  went  out  a  great  deal  in  the  evening;  it 
was  my  only  time  for  exercise. 

Q.  "Was  it  your  practice  to  walk  two  consecutive  hours 
in  the  evening?  A.  Not  all  the  time;  I  was  generally  out 
two  hours  in  the  evening,  but  I  was  not  walking  all  the 
time. 

Q.  Your  usual  hour,  you  say,  for  going  out  was  about 
nine  o'clock?  A.  Yes,  sir. 

Q.  Do  you  not  go  out  as  early  sometimes  as  eight  o'clock? 
A.  Yes,  sir,  sometimes. 

Q.  Earlier  than  that?     A.  No,  sir. 

Q.  Had  you  any  rule  as  to  how  loug  you  would  be  out? 
A.  Eleven  o'clock  was  my  hour  for  retiring. 

Q.  Did  you  not  frequently  go  home  and  sit  up  reading? 
A.  Not  long;  my  object  in  going  out  was  for  exercise. 

Q.  Did  you  not  frequently  sit  up  half  an  hour  before 
retiring?  A.  Yes,  sir. 

Q.  Did  you  not  frequently  sit  up  an  hour?  A.  Not  as  a 
general  thing. 

Q.  How  were  the  lights  at  No.  25  Bond  street  that  night? 
A.  I  do  not  know. 

Q.  How  were  the  lights  at  No.  23  Bond  street  when  you 
came  home?  A.  I  do  not  know. 

Q.  How  were  they  at  No.  19?     A.  I  do  not  know. 

Q.  How  were  they  at  No.  33?  A.  I  do  not  know;  I  did 
not  go  to  the  doors  of  any  of  these  houses. 
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Q.  Did  you  observe  the  lights  of  any  other  house  in 
Bond  street  that  night?  A.  No,  sir. 

Q.  What  is  the  general  practice  as  to  the  lights  being 
put  out  at  No.  29  Bond  street?  A.  They  are  put  out 
early,  and  there  are  never  any  lights  at  the  front;  I  only 
recollect  two  occasions  that  any  lights  have  been  seen  in 
the  front  room. 

Q.  When,  were  those  two  occasions?  A.  Last  New 
Year's  evening,  and  I  think  once  upon  a  fourth  of  July 
evening;  th.e  front  parlor  of  that  house  is  not  occupied 
at  all. 

Q.  Are  you  acquainted  with  the  people  who  live  in  the 
house?  A.  I  am  not;  they  appear  to  live  in  the  back  part 
of  the  house. 

Q.  What  was  the  practice  at  No.  27  Bond  street  in  regard 
to  the  lights  in  the  evening — was  the  house  usually  lit  up 
or  not?  A.  It  was  usually  lit  up. 

Q.  At  what  hours  have  you  noticed  that  it  was  lit  up? 
A.  I  have  noticed  lights  , there  at  various  times;  I  have 
seen  lights  there  very  often  when  I  have  been  going  in  for 
the  night. 

Q.  Can  you  recollect  any  one  occasion  when  you  have 
seen  this  light  there  a  quarter  before  eleven?  A.  No,  sir. 

Q.  Can  you  recollect  any  night  when  you  have  seen 
lights  in  any  particular  room  in  that  house?  A.  No,  sir. 

Q.  Do  you  know  what  time  the  lights  were  usually  put 
out  there?  A.  No,  sir. 

Q.  Were  there  lights  usually  at  eleven  o'clock?  A.  I 
do  not  know. 

Q.  Do  you  know  whether  they  put  them  out  at  nine, 
ten  or  eleven  o'clock?  A.  I  have  no  recollection  of  seeing 
the  house  darkened. 

Q.  Do  you  recollect  when  you  have  seen  lights  as  late 
as  eleven  o'clock  there?  A.  I  have  seen  them  at  the  win- 
dows of  the  second  story;  there  were  children  in  that  part 
of  the  house  all  winter. 
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Q.  Did  you  notice  the  parlor  windows  at  any  time?  A. 
No,  sir. 

Q.  At  23  Bond  street,  did  you  ever  notice  when  the 
lights  were  put  out?  A.  No,  sir. 

Q.  Have  you  ever  noticed  whether  there  were  lights  in 
the  attic  at  that  house,  or  the  adjoining  house,  at  any  par- 
ticular time  of  the  night?  A.  I  cannot  say. 

Q.  You  say  that  in  the  house  31  Bond  street  there  were 
generally  lights  at  eleven  o'clock — were  they  in  the  first, 
second  and  third  stories?  A.  I  think  there  were  lights 
generally  in  the  third  story  and  in  the  parlors. 

Q.  How  often  have  you  seen  lights  in  the  parlor?  A. 
I  have  seen  them  often  as  late  as  I  have  been  out. 

Q.  Have  you  often  seen  lights  in  the  parlor,  the  first 
floor,  as  late  as  eleven  o'clock  at  night?  A.  I  think  so. 

Q.  Are  you  a  friend  of  Dr.  Burdell?     A.  No,  sir. 

Q.  You  knew  him  by  sight?  A.  I  was  very  familiar 
with  the  appearance  of  the  man;  I  was  not  intimately 
acquainted  with  him;  he  was  not  a  friend  of  mine,  and  I 
neither  visited  him  nor  did  he  visit  me. 

Q.  Were  you  one  of  his  pall  bearers?  A.  I  was,  but 
not  by  my  wish. 

Q.  Were  you  ever  in  the  attic  of  No.  31  Bond  street 
before  the  death  of  Dr.  Burdell?  A.  Neither  before  or 
after. 

Q.  Were  you  examined  as  a  witness  before  the  coroner? 
A.  No,  sir. 

Q.  Did  you  make  known  the  fact  which  you  now  testify 
as  to  the  lights?  A.  Yes,  sir;  I  think  I  spoke  to  the 
coroner  about  it. 

Q.  Did  you  ask  him  to  call  you  as  a  witness?  A.  No, 
sir. 

Q.  Are  you  certain  that  you  told  Coroner  Connery  that 
you  would  testify  in  respect  to  the  light?  A.  Yes,  sir. 

Q.  At  what  time  did  you  tell  him?  A.  Some  time 
during  the  inquest. 
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Q.  Iii  time  to  call  his  attention  to  it?  Was  it  before  the 
jury  rendered  their  verdict?  A.  Yes,  sir.  I  had  no  con- 
versation with  the  coroner  afterwards,  and  what  I  told 
him  then  particularly  I  don't  know. 

Q.  Were  you  examined  as  "a  witness  before  the  grand 
jury?  A.  No,  sir. 

Q.  Did  you  make  known  to  the  district  attorney  this 
circumstance  about  seeing  the  light,  before  the  grand  jury 
found  the  bill  of  indictment  against  the  prisoner?  A.  I 
think  I  did;  I  was  subpoenaed  there  and  could  not  remain, 
as  I  told  Mr.  Hall. 

Q.  Did  you  meet  anybody  in  the  street  that  night  when 
you  came  home,  before  you  went  into  the  house?  A.  No 
one  that  I  knew;  I  met,  certainly,  two  persons. 

TQ.  Which  way  did  you  go  into  the  street  on  your  return 
home  from  Broadway,  the  last  time?  A.  The  last  time 
I  came  from  the  Bowery,  and  the  first  time  from 
Broadway. 

Q.  Which  side  of  the  street  did  you  walk  home?  A. 
On  the  upper  side — the  north  side. 

Q.  Where  did  you  meet  the  two  persons?  A.  Between 
our  house  and  Broadway. 

Q.  Did  you  meet  anybody  on  your  return  home  the  last 
time?  A.  I  have  no  recollection  of  meeting  with  any- 
body then. 

Q.  What  time  did  you  return  home  the  first  time?  A. 
It  must  have  been  a  little  after  ten  o'clock. 

Q.  How  long  had  you  been  out  the  first  time?  A.  About 
half  an  hour;  I  took  a  walk  and  then  returned. 

Q.  You  then  came  from  Broadway?  A.  Yes,  sir;  from 
Eighth  street. 

Q.  How  long  did  you  stay  in  the  house  after  your  return? 
A.  Perhaps  fifteen  minutes. 

Q.  How  far  did  you  walk  after  you  went  out  the  second 
time?  A.  I  walked  into  the  Bowery,  into  Broadway,  and 
up  and  down  Bond  street. 
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Q.  When  you  went  into  Broadway,  after  ten  o'clock, 
how  far  did  you  go  up  Broadway?  A.  Not  many  steps. 

Q.  When  you  returned  and  went  to  the  Bowery,  on 
which  side  of  the  street  did  3  ou  walk?  A.  On  the  north 
side,  and  returned  the  same  way. 

Q.  Did  you  go  any  distance  into  the  Bowery  after  you 
reached  that  street?  A.  Not  far;  I  turned  up  Great  Jones 
street,  and  then  returned  right  back  home. 

Q.  When  you  came  back  the  last  time  did  you  see  any- 
body in  the  street  before  you  went  into  the  house?  A. 
Not  to  my  recollection;  the  only  reason  that  I  recollect  of 
seeing  two  persons  the  first  time  I  was  out,  was  that  they 
were  suspicious  looking  characters,  and  I  turned  off  from 
the  walk;  it  was  at  a  time  when  there  was  a  great  deal  said 
about  the  danger  of  walking  in  the  streets  at  night. 

Q.  Were  they  in  front  of  you?  A.  They  were  passing 
towards  the  Bowery,  and  I  was  going  to  Broadway;  I 
turned  and  went  around  them. 

Q.  What  kind  of  looking  persons  were  they,  tall  or 
short?  A.  I  should  think  they  were  full  medium  size. 

Q.  Were  they  old  or  young?     A.  I  cannot  tell. 

Q.  Do  you  recollect  anything  whatever  in  respect  to 
their  personal  appearance?  A.  No,  sir. 

Q.  Were  they  shabbily  or  well  dressed?  A.  They  were 
shabbily  dressed;  they  looked  like  rough  characters,  and 
they  were  walking  in  a  manner  that  did  not  suit  me. 

Q.  Were  they  walking  fast  or  slow?-  A.  They  were 
walking  slower  than  I  was. 

Q.  Can  you  give  any  other  description  of  them?  A. 
No,  sir. 

Q.  Was  there  anything  else,  except  their  walk,  in  their 
movements  which  looked  suspicious  ?  A.  They  were 
rather  coarse  looking  men  in  their  appearance. 

Q.  Were  they  talking  to  one  another?  A.  They  were 
not  together;  I  first  met  one  and  then  the  other;  they 
might  have  been  two  hundred  feet  apart. 
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Q.  Was  one  a  tall  man  and  the  other  a  short  one?  A. 
That  I  could  not  say;  I  did  not  notice  them  enough  to 
decide  .that. 

Q.  Can  you  recollect  what  kind  of  a  coat  either  of  them 
wore — whether  it  was  a  raglan  or  not?  A.  No,  sir,  I  can- 
not. 

Q.  Can  you  recollect  whether  they  had  on  overcoats? 
A.  I  cannot. 

Q.  Did  each  one  look  suspicious?  A.  I  did  not  like  the 
appearance  of  either  one. 

Q.  Did  one  look  as  suspicious  as  the  other?  A.  I  was 
a  little  more  suspicious  of  the  last  one  I  met  than  the 
other. 

Q.  Were  both  going  towards  the  Bowery?  A.  Yes, 
sir. 

Q.  Were  you  a  good  deal  frightened  at  the  appearance 
of  these  men?  A.  Not  much;  I  merely  turned  out  of  the 
walk  to  avoid  them. 

Q.  What  excited  you  about  them?  A.  Seeing  the  first 
one  made  me  notice  the  next  one  a  little  more. 

Q.  Did  you  notice  a  light  in  any  other  attic  but  No.  31 
Bond  street,  on  the  south  side  of  the  street,  that  night?  A. 
No,  sir;  that  was  the  only  one  I  noticed;  I  should  not  have 
noticed  that  much  if  it  had  been  an  ordinary  light;  I 
thought  Dr.  Burdell's  house  was  on  fire. 

Q.  Will  you  swear  whether  there  was  or  was  not  a  light 
in  any  other  attic  on  the  south  side  of  Bond  street?  A.  I 
could  not,  because  my  attention  was  only  directed  to  that 
one  window. 

Q.  Are  you  not  a  very  nervous  man?     A.  No,  sir. 

Q.  Not  distinguished  for  that  among  your  acquaintances? 
A.  I  do  not  consider  myself  to  be  so;  I  do  not  know  that 
I  have  ever  been  accused  of  it  by  anybody. 

Q.  Was  these  any  snow  in  the  street  that  night?  A.  I 
do  not  think  there  was,  not  when  I  went  in;  I  think  the 
walk  was  a  little  wet. 
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Q.  Was  there  not  snow  upon  the  sidewalk  which  had 
fallen  days  before — was  there  not  a  good  deal  of  snow  in 
the  street  that  night?  A.  The  sidewalks  were  dry,  but  the 
streets  were  filled  with  snow  and  ice,  and  it  was  piled  up. 

Q.  Did  you  cross  the  street  in  the  snow?  A.  There  was 
snow  and  ice  in  the  street,  but  it  was  entirely  hard. 

By  a  Juror:  Did  you  observe  the  time  of  night  you 
went  into  the  house?  A.  I  think  I  noticed  the  clock  when 
I  went  up  stairs;  my  wife  was  sitting  up  with  a  sick  lady; 
I  looked  at  the  clock  and  went  to  bed. 

By  a  Juror:  Was  it  not  unusual  for  you  to  return  home 
and  go  out  the  second  time?  A.  I  often  do  it. 

By  a  Juror:  When  you  came  home  you  say  you  saw  a 
light  in  tbe  attic  window;  did  you  see  any  light  in  the 
third  story  window?  A.  I  can't  say. 

Edwin  H.  Stone,  of  the  Lafarge  Hotel,  testified  that  he 
knew  Dr.  Burdell  as  a  boarder  at  that  hotel  during  the 
months  of  October,  November  and  December,  1856;  he 
took  breakfast,  dinner  and  supper  there,  and  was  a  regu- 
lar attendant  at  all  the  meals. 

Daniel  Olney,  on  examination,  stated  that  he  was  a  car- 
penter, and,  at  Dr.  Burdell's  request,  ordered  a  lock  oh  the 
door  of  the  house  No.  31  Bond  street;  the  lock  was  sup- 
plied by  Mr.  Butler. 

William  H.  Butler  was  then  called,  and  stated  that  he 
was  a  manufacturer  of  locks  and  safes;  in  the  month  of 
December  last,  he  placed  a  lock  on  the  door  of  No.  31 
Bond  street;  he  produced  a  lock  which  he  said  was  exactly 
similar,  with  the  exception  of  the  key,  the  keys  to  all  the 
locks  he  furnished  being  made  to  vary;  he  exhibited  the 
lock  to  the  court  and  jury,  and  explained  its  peculiarity; 
it  was  burglar-proof,  and  could  not  be  opened  except  by 
the  key  made  for  it,  when  a  certain  slide  on  the  inside 
was  properly  fixed;  otherwise  it  was  no  lock  at  all,  and 
could  be  opened  from  the  outside  by  merely  turning  the 
handles. 
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Cross-examined  by  Mr.  Clinton:  Q.  This  article  is  pat- 
ented? A.  Yes. 

Q.  When?     A.  In  October,  1855. 

Q.  By  whom  ?  A.  By  myself  and  partner,  Valentine 
&  Butler. 

Q.  Who  is  the  inventor?     A.  I  am  the  inventor. 

Q.  And  they  are  patented  by  Valentine  &  Butler?  A.  Yes. 

Q.  There  are  other  patent  locks?  A.  O,  yes,  a  great 
many. 

Q.  And  are  they  all  burglar  proof?  A.  They  may  be, 
or  may  not  be. 

Question  repeated.     A.  I  do  not  know. 

Q.  The  action  of  this  lock  depends  upon  the  bolt  on  the 
inside?  A.  Yes. 

Q.  If  any  person  leave  the  catch  on  the  inside  unfast- 
ened, it  is  not  a  lock  at  all?  A.  It  is  not. 

Q.  Then  all  a  person  has  to  do  upon  the  inside,  is  to 
turn  it,  and  it  is  opened  with  a  slide  in  that  position?  A. 
Yes,  sir. 

Q.  You  do  not  know  how  the  slide  was  on  the  night  of 
the  murder?  A.  No. 

Q.  There  is  a  mere  catch,  and  it  is  opened  from  the  out- 
side as  well  as  within?  A.  Yes. 

Q.  With  this  slide  in  the  centre?  A.  It  is  then  a  lock, 
and  requires  a  key  upon  the  outside. 

Q.  How  about  the  inside?  A.  It  does  not  require  a  key 
at  all. 

Q.  Then  upon  the  inside  where  the  slide  is  it  cannot  be 
opened  by  pulling  or- turning?  A.  Neither. 

Q.  When  the  bolt  is  in  that  position  (illustrating),  it  is 
then  neither  a  key  nor  a  latch?  A.  In  that  position  it  is 
a  bolt  simply. 

Q.  Whether  or  not  it  can  be  opened  by  a  person  from 
the  outside  depends  on  the  position  of  the  slide?  A.  Yes. 

Q.  Were  you  called  upon  to  alter  the  lock  after  it  was 
put  on,  because  it  could  not  work?  A.  Yes, 
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Q.  Did  you  fix  it?     A.  Yes. 

Q.  What  was  the  matter  with  it?  A.  There  was  a  fault 
I  believe  in  the  spring;  I  believe  th.e  spring  was  too  stiff 
to  allow  the  key  to  open  it;  there  was  too  much  pressure 
upon  the  key  to  open  the  lock. 

Q.  When  was  that?  A.  I  should  think  it  was  a  week 
or  ten  days  after  the  lock  was  put  on;  I  cannot  speak 
within  a  week,  perhaps. 

Q.  About  when  was  it  put  on?  A.  The  charge  to  Dr. 
Burdell  was  on  the  13th  December,  as  appears  by  our 
books. 

Q.  You  cannot  tell  when  it  was  put  on?  A.  The  charge 
was  about  that  time:  the  order  was  on  the  8th  December. 

A.  Juror:  How  many  pattern  keys  do  you  make  for 
those  locks?  A.  They  are  varied  without  any  limit;  our 
machinery  is  so  arranged  that  we  think  we  can  make  a 
million  of  them  not  alike. 

Mr.  Dean:  You  can  make  just  as  many  alike  as  you 
choose?  A.  Yes. 

John  H.  Thompson,  who  was  the  next  witness,  deposed 
that  he  was  a  doctor  of  medicine;  he  knew  Dr.  Burdell, 
and  knows  Mrs.  Cunningham  ;  Dr.  Burdell  called  upon 
him  in  the  early  part  of  October  last,  about  half-past  three 
o'clock  in  the  afternoon,  and  asked  him  whether  he  had 
ever  noticed,  during  his  visits  to  No.  31  Bond  street,  in 
his  (the  doctor's)  conduct,  anything  to  induce  him  to 
believe  that  he  was  engaged  to  be  married  to  Mrs.  Cun- 
ningham; about  that  time  Mrs.  Cunningham  came  in  and 
asked  what  the  doctor  had  to  say;  he  replied,  "I  am  tell- 
ing Dr.  Thompson  that  you  have  commenced  an  action 
against  me  for  breach  of  promise  of  marriage;"  she  said, 
"What  has  Mr.  Thompson  to  do  with  it?"  he  said,  "I 
suppose  you  want  money  of  me;"  she  replied,  "No,  you 
know  I  do  not,  you  promised  to  marry  me,  and  you  shall 
fulfill  your  word;"  witness  told  Dr.  Burdell  he  declined 
having  anything  to  do  with  the  matter  in  any  shape  or 
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way;  Dr.  Burdell  then  asked  witness  to  think  it  over;  he 
diil  so,  and  wrote  Dr.  Burdell  a  note,  declining  to  have 
anything  to  do  with  the  affair,  unless  compelled  by  law  to 
do  so ;  this  occurrence  took  place  in  the  early  part  of 
October;  witness  added  that  he  was  at  Dr.  Burdell's  house 
on  the  Friday  preceding  the  murder;  he  was  speaking  to 
Mrs.  Cunningham  in  the  back-  parlor,  when  Dr.  Burdell 
came  down  stairs;  she  opened  the  parlor  door  as  he  was 
walking  along  the  passage  to  the  front  door;  she  either 
said  to  him,  "  Where  are  you  going,  Harvey?'  or  "  What 
time  will  you  return  home?"  Witness  could  not  remem- 
ber which;  Dr.  Burdell  made  some  reply,  but  witness  did 
not  hear  what  he  said;  witness  called  on  Mrs.  Cunning- 
ham because  she  had  sent  for  him;  she  wanted  to  know  if 
he  had  discounted  a  note  of  $)00  for  her,  and  if  not,  she 
wished  him  to  return  it  to  her;  witness  had  discounted 
notes  previously  for  her,  of  which  she  was  the  maker,  with 
one  exception;  he  told  her  on  this  occasion  that  he  had 
paid  away  the  note  she  inquired  about,  in  business,  and 
would  hand  her  the  money,  less  seven  per  cent;  he  was 
not  more  than  five  minutes  in  the  house;  had  never  lodged 
there. 

Cross-examined  by  Mr.  Clinton:  Q.  I  am  requested  to 
ask  you  to  repeat  the  language  which  Mrs.  Burdell  ad- 
dressed to  the  doctor  upon  that  Friday?  A.  She  said, 
"Harvey,  what  time  shall  you  be  home?"  or  "Where  are 
you  going?" 

Q.  Was  it  not  said  as  one  would  ordinarily  address  a 
person  going  out?  A.  Yes. 

Q.  There  was  nothing  unusual  about  it?  A.  Nothing. 

Dr.  George  F.  Woodward  testified  that  he  had  made  a 
post  mortem  examination  of  the  body  of  Dr.  Burdell, 
assisted  by  Drs.  Wood,  Uhl  and  Knight;  witness  did  not 
recollect  the  day;  it  was  on  the  Monday  after  the  killing; 
they  reduced  to  writing  the  result  of  their  medical  post 
mortem;  the  document  was  in  the  handwriting  of  Mr. 


NEW  YORK,  MAY,  1857.  493 

The  People  v.  Cunningham. 

Dodge,  now  Dr.  Dodge;  it  was  written  at  the  dictation  of 
witness  and  Dr.  Wood,  both  of  whom  then  read  it  over 
and  signed  it;  it  was  signed. 

The  District,  Attorney  read  the  written  description  of  the 
wounds  in  the  body  of  Dr.  Burdell  as  furnished  by  the 
witness  and  his  associates  to  the  coroner  at  the  time  of 
the  inquest.  The  witness  described  the  position  of  the 
several  wounds  by  pointing  to  their  relative  locations  as 
on  his  own  body. 

Cross-examined  by  Mr.  Dean:  Q.  What  is  your  age? 
A.  Thirty-one,  sir. 

Q.  How  long  have  you  been  in  the  profession?  A. 
Between  seven  and  eight  years. 

Q.  Do  you  take  any  particular  branch  of  the  profession, 
or  are  you  in  a  general  practice?  A.  In  general  practice 
— in  surgery,  perhaps,  more  particularly. 

Q.  Your  particular  branch,  then,  is  surgery?  A.  I  can- 
not say  that  it  is  the  particular  branch,  for  I  practice  both 
surgery  and  medicine. 

Q.  You  have  a  partner,  I  believe?     A.  Yes. 

Q.  Who  is  he?     A.  Dr.  James  K.  Wood. 

Q.  You  are  the  junior  partner?     A.  Yes,  sir. 

Q.  How  long  have  you  been  practicing  in  this  city? 
A.  As  I  said  before,  between  seven  and  eight  years. 

Q.  And  you  always  have  practiced  here  ?  A.  Yes, 
sir. 

Q.  Have  you,  at  any  time  before,  been  engaged  in  any 
case  that  was  the  subject  of  legal  investigation?  A.  I 
have,  sir,  in  the  way  of  practice — broken  bones,  <fec. 

Q.  I  mean  the  subject  of  investigation  in  a  capital  case? 
A.  No,  sir,  not  in  a  capital  case — (pausing) — excuse  me, 
I  was,  in  the  Pool  murder;  I  was  examined  there;  I 
attended  Mr.  Lozier. 

Q.  Did  you  attend  the  post  mortem?  A.  I  was  not  pres- 
ent, but  my  partner  was. 

Q.  Then  this  is  the  first  capital  case  in  which  yon  have 
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conducted  a  post  mortem  where  the  parties  were  arrested 
for  murder?  A.  Yes,  sir. 

Q.  Was  this  paper  that  has  been  read  drawn  up  by  you, 
or  under  your  directions  ?  A.  Under  my  direction  and 
my  partner,  Dr.  Wood. 

Q.  I  do  not  see  any  signature  to  it?  A.  The  signatures 
are  there. 

Mr.  Dean:  I  do  not  see  them  in  any  part  of  it. 

The  District  Attorney:  It  is  possible  that  they  may  have 
dropped. 

Mr.  Dean:  I  want  the  whole  document;  I  want  to  have 
this  embalmed  in  the  annals  of  medical  jurisprudence. 
[To  the  witness]  I  ask  you  whether  that  document  was 
made  out  under  your  directions?  A.  It  was  made  out 
under  the  directions  of  Dr.  Wood,  myself,  Dr.  Knight  and 
Dr.  Uhl. 

Q.  Who  had  the  control  of  the  post  mortem — who  gave 
directions?  A.  There  were  no  directions  given;  we  all 
examined,  Dr.  Wood  and  myself  more  particularly. 

Q.  Dr.  Wood  and  yourself  conducted  the  examination 
more  especially?  A.  Yes. 

Q.  And  are  responsible  for  the  paternity  of  this  medical 
opinion.  A.  Yes. 

Q.  When  was  this  codicil  added?  A.  At  the  same  time,  sir. 

Q.  Before  it  was  signed,  or  after?  Just  look  at  it  [hand- 
ing it],  and  tell  us  when  that  codicil  was  put  to  the  will. 
A.  That  was  put  there  after  it  was  signed,  but  it  all  signi- 
fies the  same  thing. 

Q.  I  do  not  ask  you  what  it  signifies;  it  speaks  for 
itself.  Answer  the  questions  put  to  you. 

Witness:  These  notes  were  added  in  the  corner,  but 
were  all  written  at  the  same  time. 

Q.  Are  you  responsible  for  what  was  written  after  the 
signatures,  the  same  as  before?  A.  Yes,  sir. 

Q.  Did  you  direct  that  a  copy  should  be  furnished  to 
each  of  the  papers?  A.  No,  I  did  not. 
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Q.  Look  at  the  top  of  that  paper — does  it  not  begin  by 
saying:  "Furnish  a  copy  to  each  of  the  papers?"  A.  I 
am  not  responsible  for  that;  that  is  not  my  writing,  and 
not  given  by  my  directions. 

Q.  That  is  not  a  part  of  the  post  mort&mf    A.  No. 

Q.  You  do  not  then  wish  to  be  responsible  for  that 
paper?  A.  Only  that  which  appertains  to  the  examination 
of  the  body  of  Dr.  Burdell. 

Q.  You  mean  to  be  responsible  for  all  that  is  in  the 
handwriting  of  Dr.  Dodge?  A.  Yes. 

Q.  The  rest  you  do  not  vouch  for?     A.  No. 

Q.  How  did  you  come  to  put  on  that  after  you  four  had 
signed  it?  A.  I  cannot  tell  you  exactly. 

Q.  Who  directed  it?     A.  I  think  my  partner,  Dr.  Wood. 

Q.  Did  Dr.  Uhl  and  Dr.  Knight  assent  to  it,  and  were 
they  all  present?  A.  Yes,  sir. 

Q.  Why  was  it  not  put  in  before  it  was  signed?  A.  I 
cannot  tell  you  why  now. 

Q.  You  know  no  reason  for  it?  A.  I  cannot  tell  the 
reason  why  now. 

Q.  Was  it  at  a  subsequent  examination,  after  reflection, 
and  thinking  that  the  first  was  not  sufficient?  A.  It  was 
upon  a  re-examination. 

Q.  Why  was  it  not  signed?     A.  It  was  all  put  together. 

Q.  Why  was  it  not  signed? 

The  Court:  Let  him  give  the  reason  why  it  was  not  signed. 

Witness:  It  was  all  done  on  the  spot;  those  papers  were 
drawn  up  together  and  signed;  then  there  was  a  re-exami- 
nation going  on  over  some  new  ground,  and  they  were  all 
put  together,  meaning  that  the  signers  would  be  respon- 
sible for  the  whole  of  that  document,  with  the  exception 
of  those  words  put  on,  which  I  know  nothing  of. 

Q.  Drs.  Uhl  and  Knight  knew  about  this  and  assented  ? 
A.  Yes. 

Q.  When  was  this  subsequent  examination?  A.  At  the 
same  time;  a  short  time  afterwards. 
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Q.  Which  do  you  mean?  A.  Well,  half  an  hour  after- 
wards. 

Q.  What  day  was  this  examination — the  first  examina- 
tion? 'A.  I  think  it  was  Monday  or  Tuesday,  but  I  am  not 
sure. 

Q.  You  do  not  know  which?  A.  I  do  not;  I  stated 
Monday  previously;  it  was  either  Monday  or  Tuesday. 

Q.  Do  you  know  Dr.  Gillman,  of  this  city?     A.  Yes. 

Q.  Do  you  know  Dr.  Carnochan?   A.  Not  professionally. 

Q.  Do  you  know  him  by  sight?     A.  Yes. 

Q.  Did  Drs.  Carnochan  and  Gillman  come  into  the  room 
while  you  were  conducting  this  examination?  A.  No. 

Q.  Did  you  refuse  to  go  on  in  their  presence?     A.  No. 

Q.  You  stopped  with  it  while  they  were  in  the  room? 
A.  Yes. 

Q.  They  are  eminent  surgeons?  A.  Dr.  Gillman  is  not 
a  surgeon. 

Q..But  Dr.  Carnochan  is?  A.  Yes;  I  did  not  wish  to 
be  interfered  with;  we  were  all  there  conducting  the 
examination,  and  did  not  wish  to  be  interfered  with. 

Q.  Who  do  you  mean  by  "  all?"  A.  Dr.  Knight,  Dr. 
Uhl,  myself  and  Dr.  Wood,  who  I  do  not  think  was  then 
present. 

Q.  Who  is  Dr.  Knight?  A.  I  cannot  tell  you,  except 
that  he  is  a  regular  practitioner. 

Q.  He  is  a  son-in-law  of  Coroner  Connery?  A.  I  have 
so  understood. 

Q.  Did  Dr.  Uhl  object  to  go  on  when  Drs.  Gillman  and 
Carnochan  were  present?  A.  There  was  no  objection  made. 

Q.  Why  did  you  stop  when  those  gentlemen  came  into 
the  room?  A.  Because  I  wished  to. 

Q.  You  did  not  doubt  your  ability  to  conduct  this 
examination  at  all,  did  you?  A.  I  did  not. 

Q.  Did  you  doubt  their  ability  to  see  whether  it  was 
properly  done  or  not?  A.  I  did  not  consider  it  necessary 
for  them  to  interfere. 
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Q.  Did  they  offer  to  interfere  or  say  a  word  while  they 
were  in  the  room  to  look  on?  A.  They  did  not;  excuse 
me;  Dr.  Gillman,  while  I  was  examining  the  body,  imme- 
diately took  my  place,  and  commenced  making  an  exami- 
nation himself;  Dr.  Carnochan  said  nothing. 

Q.  He  said  nothing  and  stood  back?     A.  Yes. 

Q.  You  did  not  invite  him  to  participate?     A.  I  did  not. 

Q.  Did  you  not  say  that  the  examination  should  be  sus- 
pended unless  they  left  the  room?  A.  I  said  nothing  of 
the  kind. 

Q.  What  did  you  say?     A.  Nothing. 

Q.  You  neither  spoke  nor  acted?  A.  To  Dr.  Carnochan 
I  said  nothing,  but  to  Dr.  Gillman  I  said  I  must  go  on  with 
the  examination,  and  after  I  had  got  through  he  might  con- 
duct his. 

Q.  What  was  the  objection  to  having  Drs.  Gillman  and 
Carnochan  in  the  room?  A.  I  had  no  objection  after  I  got 
through. 

Q.  While  you  were  conducting  the  examination,  did  you 
mean  to  have  anything  secret  about  it?  A.  No. 

Q.  What  was  your  objection  then  to  having  those  gentle- 
men present?  A.  Because  we  were  examining  the  wounds 
and  measuring  them,  and  we  did  not  want  anybody  to  inter- 
fere with  us;  we  could  not  do  it  when  the  doctor  wanted  to 
measure  at  the  same  time. 

Q.  Did  Dr.  Gillman  ask  to  measure  the  wounds?  A. 
No;  I  have  stated  to  you  that  Dr.  Gillman  came  into  that 
room,  and  went  and  examined  the  body  while  I  was 
measuring  the  body;  he  took  my  place,  and  commenced  to 
feel  over  the  body. 

Q.  That,  you  thought,  was  interfering  with  you?  A. 
While  I  was  examining  the  body,  most  decidedly. 

Q.  Did  Dr.  Knight  agree  that  he  would  have  no  inter- 
ference? A.  He  said  nothing. 

Q.  Did  Dr.  Uhl?    A.  He  said  nothing. 

Q.  Did  Dr.  Wood?     A.  He  was,  I  think,  not  present. 
PAR.— VOL.  VI.  32 


498  DECISIONS  IN  CRIMINAL  CASES. 

The  People  r.  Cunningham. 

Q.  What  did  you  mean  by  saying  that  all  agreed  that 
neither  Gillman  nor  Carnochan  should  be  present?  A.  I 
suspended  the  examination  while  Carnochan  was  there,  and 
I  said  to  Dr.  Gillman — 

The  Court:  The  witness  has  already  answered  that 
question. 

Mr.  Dean:  I  did  not  hear  it. 

The  Court:  I  have  upon  my  notes  thus:  "I  told  him 
after  we  got  through  that  he  might  conduct  his  examina- 
tion." 

Mr.  Dean:  And  you  did  not  say  that  it  must  be  sus- 
pended if  he  stayed  in  the  room?  A.  I  did  not. 

Q.  Did  you  dissect  the  wound  in  the  neck?  A.  Dr. 
Wood  and  myself  did. 

Q.  Where?     A.  In  a  room. 

Q.  In  whose  presence?     A.  Dr.  Wood's  and  myself. 

Q.  And  Drs.  Uhl  and  Knight  did  not?  A.  No,  sir; 
they  were  in  the  other  room. 

Q.  And  they  indorsed  what  you  said?  A.  They  saw 
the  wounds  and  the  arteries. 

Q.  And  did  not  dissect,  but  you  and  Dr.  Wood  did? 
A.  No;  we  only  did. 

Q.  And  Drs.  Uhl  and  Knight  did  not?    A.  No,  sir. 

Q.  They  signed,  then,  what  you  wrote  or  dictated?  A. 
They  signed  after  seeing. 

Q.  To  what  extent  did  you  dissect?  A.  To  the  extent 
of  taking  out  about  two  and  a  half  inches  of  the  carotid 
artery — half  an  incK  of  the  common  carotid,  and  two  inches 
of  the  external  and  internal  carotid  arteries. 

[The  witness  was  here  shown  a  diagram  of  the  cavities 
of  the  body,  plate  No.  5,  and  marked  the  arteries  in 
pencil.] 

Q.  After  the  forking  or  bifurcation,  then,  it  is  external 
and  internal?  A.  Yes. 

Q.  Tell  me  exactly  where  was  the  cut  of  the  knife — was 
it  above  the  bifurcation  or  below?  A.  Above. 
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Q.  It  cut  both?     A.  Yes. 

Q.  Did  you  dissect  it  through  the  neck  so  as  to  show  it 
upon  the  right  side  as  well?  A.  No,  sir. 

Q.  How,  then,  did  you  know  the  direction  in  which  the 
knife  went?  A.  By  a  probe,  and  the  dissection  afterwards. 

Q.  When  was  that?  A.  In  taking  out  the  carotid  arteries. 

Q.  After  this  examination?  A.  At  the  time  that  we 
dissected  the  arteries,  we  discovered  the  direction  which 
the  wound  had  taken. 

Q.  To  what  extent  did  you  dissect  this  wound  in  length? 
A.  Lengthwise,  so  as  to  get  at  the  carotid  arteries,  and 
then  laying  the  neck  open  sufficiently  to  see  the  direction 
that  the  wound  had  taken  external!}7. 

Q.  Did  you  dissect  the  other  side?  A.  On  the  right 
side  we  did  not. 

Q.  How  did  you  not  then  know  that  the  right  carotid 
was  wounded.  A.  We  did  not  say  that  it  was. 

Q.  The  depth  of  the  wound  in  the  neck  you  know  only 
from  the  probe?  A.  Yes,  and  dissection. 

Q.  To  what  extent  did  you  dissect  in  depth?  A.  Suffi- 
cient to  get  out  the  arteries. 

Q.  But  beyond  that  you  did  not  go?  A.  No;  and  the 
probe  went  to  the  depth  of  six  inches. 

Q.  The  neck  is  not  solid?     No,  sir. 

Q.  Can  you  tell,  without  dissection,  the  actual  direc- 
tion of  the  wound — its  extent  upon  the  neck?  A.  We 
cannot  tell  exactly. 

Q.  This  wound  in  the  neck  is  necessarily  a  mortal  wound, 
is  it  not?  A.  Yes,  sir. 

Q.  And  must  cause  death  very  soon?  A.  Yes,  if  the 
hemorrhage  is  not  stopped. 

Q.  Can  the  hemorrhage,  when  both  carotids  are  cut, 
be  arrested?  A.  It  might  be,  by  applying  the  pressure  to 
the  carotid,  and  then  ligaturing  it. 

Q.  Then  it  is  not  a  mortal  wound?  A.  It  is  a  mortal 
wound. 
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Q.  How  soon?     A.  Perhaps  thirty  seconds. 

Q.  Did  you  ever  know  a  case  where  both  carotids  were 
cut?  A.  Yes,  sir. 

Q,  Do  you  know  how  long  the  party  lived?  A.  No; 
I  have  seen  several  suicides  where  both  carotids  were 
cut. 

Q.  Is  it  a  matter  of  opinion  as  to  how  long  the  party 
would  live?  A.  Yes. 

Q.  Is  it  generally  known  by  people  who  are  not  in  the 
medical  profession  just  where  the  carotid  lies?  A.  Well, 
there  are  some  people  out  of  the  profession  who  know 
better  than  others. 

Q.  I  ask  if  it  is  generally  known?  A.  I  think  the  pre- 
cise locality  is  not  generally  known. 

Q.  Is  there  any  place  in  the  human  system  where  a  cut 
is  more  fatal  than  one  which  strikes  the  carotid?  A.  The 
heart. 

Q.  Is  a  blow  more  fatal  in  the  heart  than  in  the  carotid? 
A.  More  instantaneous,  perhaps. 

Q.  That  is  not  the  question.  The  question  is  whether 
there  is  any  place  where  a  blow  was  more  fatal  than  a  blow 
that  cut  the  carotid  artery?  A.  No,  sir. 

Q.  Ordinary  people,  when  they  cut  their  throats,  do 
they  cut  the  carotid?  Do  they  not  generally  cut  the  front 
of  the  throat?  A.  They  generally  attempt  to  cut  the  veins 
in  the  neck. 

Q.  There  is  no  vital  organ  directly  in  front?  A.  There 
is  the  larynx.  Ordinarily,  people  who  commit  suicide  cut 
the  front  of  the  throat. 

Q.  They  do  not  attempt  to  cut  the  carotid?  A.  I  do 
not  know  what  they  attempt,  but  that  is  generally  what 
they  do. 

Q.  The  wound  you  spoke  of  in  the  left  nipple  reached 
the  heart  also?  A.  There  were  two  wounds  in  the  heart, 
one  about  one  inch  from  the  left  nipple,  which  penetrated 
the  heart,  and  the  other  five  inches  below,  and  a  little 
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outwards,  which  touched  the  apex  of  the  heart;  I  simply 
measured  the  wound  in  the  left  nipple. 

The  Court:  The  outer  surface  of  it?     A.  Yes,  sir. 

Mr.  Dean:  What  was  the  reason  that  the  wound  was  not 
dissected?  A.  We  did  not  consider  it  necessary. 

Q.  Could  you  tell  what  the  nature  of  the  instrument 
was  with  which  it  was  inflicted  without  dissection?  A.  I 
could  not. 

Q.  Would  dissection  enable  you  to  do  it?     A.  No. 

Q.  Would  dissection  help  you  in  coming  to  a  conclu- 
sion? A.  Yes. 

Q.  But  you  did  not  think  it  necessary?  A.  I  did  not 
think  it  necessary  to  dissect  that  wound,  but  only  to  dis- 
sect the  wound  in  the  neck,  showing  in  what  manner  and 
way  the  carotid  artery  was  cut. 

Q.  With  what  instrument  was  the  wound  in  the  neck 
inflicted?  A.  With  a  sharp  instrument. 

Q.  A  knife  or  dagger?     A.  I  cannot  say. 

Q.  Was  it  an  instrument  sharp  upon  both  sides,  or  only 
one?  A.  I  could  not  say. 

Q.  Sharp  at  the  point  or  not?  A.  I  should  say  sharp, 
most  decidedly. 

Q.  Bnt  you  did  not  dissect  far  enough  to  see  whether 
the  instrument  had  a  blunt  edge  or  not?  A.  No;  we 
judged  from  the  external  appearance  of  the  wound  and 
the  cuts  internally. 

Q.  But  you  did  not  dissect  to  get  at  the  depth  of  the 
wound  at  the  end?  A.  No. 

Q.  Are  you  able  to  say  whether  the  instrument  that 
caused  this  wound  one  inch  from  the  left  nipple  had  two 
edges  or  one?  A.  I  am  not  able  to  say  precisely. 

Q.  Would  dissection  help  you  to  do  that?  A.  It  would 
help. 

Q.  But  you  did  not  do  it?     A.  No. 

The  Court:  Did  you  make  any  examination  of  the  clothes 
to  see?  A.  Yes,  sir,  and  that  is  embodied  in  that  report. 
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Mr.  Dean  [addressing]  the  court:  We  shall  require  to 
have  the  clothes  produced. 

The  Judge:  If  you  desire  any  direction  upon  that  sub- 
ject I  will  give  it  to  you. 

Mr.  Dean:  Q.  Between  which  ribs  was  this  wound  one 
inch  from  the  nipple?  A.  It  is  in  the  report;  I  think  it 
was  between  the  fourth  and  fifth  ribs. 

The  Court:  That  is  what  Dr.  Francis  said. 

Mr.  Dean:  Q.  Would  such  a  wound,  if  deep  enough,  be 
a  mortal  wound?  A.  That  depends  which  way  the  instru- 
ment goes. 

Q.  Rightly  pointed,  is  it  not  the  place  to  reach  the 
heart?  A.  The  wound  upon  Burdell's  body  did  reach  the 
heart. 

The  Court:  But  it  could  be  reached  from  other  points? 
A.  Yes.  [Illustrating  on  diagram  and  marking  the  posi- 
tion of  the  wound  which  went  into  the  fourth  and  fifth 
ribs.] 

•  Mr.  Dean:  This  wound  went  into  the  ventricle  of  the 
heart,  and  was  therefore  mortal,  as  I  understand  you?  A. 
I  considered  it  a  mortal  wound. 

Q.  The  mere  fact  that  a  wound  is  made  in  the  "heart 
does  not  necessarily  make  it  mortal,  does  it,  unless  it 
reaches  either  of  the  ventricles?  A.  A  wound  may  be 
made  in  the  heart  and  yet  a  man  live  for  some  little 
time. 

Q.  Is  the  other  point  in  the  heart  a  mortal  wound  neces- 
sarily? A.  Not  necessarily,  but  it  would  be  speedy  if 
inflammation  were  produced. 

Q.  Now,  as  to  this  wound  we  have  spoken  of — if  it  had 
gone  in  a  different  direction  it  would  not  have  been  mor- 
tal— going  through  the  fourth  and  fifth  ribs — unless  it 
reached  the  heart;  it  was  a  fact  that  it  reached  the  heart, 
and  piercing  it  made  it  mortal?  A.  Yes. 

The  Court:  I  suppose  there  is  no  doubt  about  that?  A. 
None. 
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The  Court:  The  point  it  reaches  of  course  determines 
the  materiality  or  immateriality  of  the  wound?  A.  Yes. 

Mr.  Dean:  Now  as  to  the  wound  in  the  right  shoulder, 
near  the  clavicle — was  that  wound  also  directed  to  a  mor- 
tal part?  A.  It  penetrated  the  pleura. 

The  Court:  Is  there  an  artery  under  the  clavicle?  A. 
Yes,  the  subclavian  artery,  and  if  that  had  been  severed 
it  would  have  been  a  mortal  wound. 

Q.  It  could  not  have  been  tied?  A.  It  could  have 
been  tied. 

Q.  But  not  in  time?    A.  No. 

Q.  You  did  not  dissect  that  wound?     A.  No. 

Q.»  And  you  do  not  know  how  near  that  artery  the  knife 
went?  A.  No. 

Q.  Now,  sir,  in  view  of  these  circumstances — this  wound 
in  the  carotid  artery,  in  the  heart,  and  this  particular 
wound  in  the  right  shoulder,  I  ask  you  what  your  opinion 
is,  as  to  whether  the  person  who  struck  those  blows,  was 
acquainted  with  the  anatomy  of  the  human  body?  A.  It 
would  be  impossible  to  say  whether  he  was  acquainted 
with  the  anatomy  of  the  human  body,  but  they  certainly 
were  very  accurate  wounds;  but  this  might  have  been 
done  by  accident. 

Q.  I  ask  you  for  your  opinion?  A.  My  opinion  is  that 
it  might  have  been  done  by  accident. 

The  Court:  But  the  wounds  were  calculated  to  produce 
mortal  results?  A.  Yes,  they  were  very  accurate  wounds, 
but,  at  the  same  time,  they  may  have  been  mere  matter  of 
accident 

Mr.  Dean:  Did  not  you  and  Dr.  Wood  say,  in  that  room, 
that  those  wounds  were  singularly  accurate?  A.  I  might 
possibly  have  made  such  a  remark. 

TJie  Court:  He  thinks  that  they  are  singularly  accurate, 
but,  at  the  same  time  they  might  have  been  matter  of  acci- 
dent. 

Q.  In  your  judgment,  as  a  medical  man,  taking  a  hundred 
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deaths  caused  by  violence  by  some  sharp  instrument,  would 
wounds  be  as  accurate  as  in  this  case  by  a  person  not 
acquainted  with  the  anatomy  of  the  human  body?  A.  I 
have  not  the  statistics. 

Q.  I  want  to  know  your  opinion?  A.  It  may  occur  once 
and  may  occur  again. 

Q.  I  ask  you  your  opinion — whether  you  agree  with  Dr. 
Francis  and  Dr.  Wood.  A.  I  should  say  that  taking  all 
the  points  together  they  would  be  rather  more  accurate 
than  in  a  large  number  of  deaths  caused  in  that  way. 

Q.  What  amount  of  force  would  be  sufficient  to  inflict 
such  wounds?  A.  A  person  of  lesser  strength  might  inflict 
them.  I  cannot  say  exactly  how;  it  is  impossible  to  say 
which  way  they  were  inflicted;  his  body  and  arms  bore 
marks  of  resistance. 

Q.  Do  you  mean  to  say,  as  a  medical  man,  that  a  person 
of  lesser  strength  than  he  could  have  inflicted  those  wounds, 
and  have  received  no  marks  of  violence?  A.  I  think  not, 
unless  he  was  surprised — taken  unawares. 

Q.  By  taken  unawares,  I  suppose  you  mean  that  the  per- 
son had  struck  him,  and  had  got  the  advantage,  so  that  he 
could  not  resist?  A.  Yes,  sir;  or,  having  inflicted  those 
wounds,  which  rendered  him  incapable  of  resistance  at 
once. 

Q.  A  person  coming  from  behind  and  holding  him  fast 
might  have  done  it  you  think?  A.  I  cannot  answer  that 
question  exactly. 

Q.  In  your  judgment,  looking  at  that  room,  where  was 
the  first  blow  struck?  A.  In  my  opinion — and  this  is  mere 
matter  of  opinion — I  think  the  first  blow  received  was 
upon  the  right  shoulder. 

Q.  Where  was  he?     A.  Probably  sitting  down. 

Q.  By  his  desk  near  the  sofa,  on  the  east  side  of  the 
room?  A.  Yes. 

Q.  Was  that  blow,  if  struck  by  a  person  from  behind,  a 
right  or  left-handed  blow?  A.  It  might  be  either. 
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Q.  Depending  upon  the  place  where  the  person  striking 
the  blow  stood?  A.  Yes;  I  do  not  know  the  exact  direc- 
tion of  the  blow,  except  that  it  was  downward,  and  pene- 
trated the  cavity  of  the  pleura. 

Q.  Would  the  blow  not  naturally  be  in  the  left  shoulder 
if  struck  by  a  left-handed  person  coming  up  from  behind? 
A.  Not  naturally;  it  might  be  in  the  right. 

Q.  Why?  A.  I  cannot  say;  it  might  be  in  either  shoulder- 
there  would  be  choice.  I  say  that  a  man  coming  behind 
another  in  that  position  might  be  guided  by  circumstances 
— but  whatever  they  might  be  I  do  not  know — and  strike 
on  one  shoulder  or  the  other.  If  you  say  "  naturally,"  I 
would  say  that  you  would  strike  the  right  shoulder  with 
the  right  hand,  and  the  left  with  the  left.  From  the 
wound  itself  nothing  can  be  determined  whether  the  blows 
were  given  with  the  right  or  the  left  hand;  my  opinion  is 
that  the  wound  in  the  neck  was  given  from  behind. 

Q.  Do  you  agree  or  disagree  with  Dr.  Wood  upon  that 
subject?  A.  I  agree  with  him. 

Q.  Did  he  not  testify  that  it  was  the  other  way?  A. 
He  was  under  the  impression  it  was  given  from  the  back. 

Q.  On  what  facts  do  you  base  that  opinion.  A.  I  think 
the  party  was  endeavoring  to  escape  from  the  door. 

Q.  You  mean  Dr.  Burdell?    A.  Yes. 

Q.  And  you  think  the  party  was  endeavoring  to  stop 
him?  A.  Yes,  was  in  pursuit,  and  came  up  behind  and 
inflicted  this  wound. 

The  Court:  That  wound,  I  understand  you,  would  be 
mortal?  A.  Yes.  I  should  judge  that  he  was  sitting 
between  the  two  windows,  by  his  small  instrument  case, 
when  the  party  came  up  and  inflicted  the  wound  upon  the 
shoulder;  there  was  blood  on  the  chair  by  the  instrument 
case — the  case  between  the  two  windows  looking  back;  I 
cannot  say  distinctly  whether  there  was  blood  on  the  chair 
by  the  east  side. 

Q.    Suppose  he  was  sitting  there,  and  the  blow  was 
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struck,  would  not  the  blood  be  traced  all  the  way  to  the 
door?  A.  He  might  be  and  might  not;  blood  may  or  may 
not  escape. 

Q.  I  understand  you  to  say  that  one  wound  was  made 
by  a  left-handed  person — which  was  that?  A.  I  think  not; 
I  do  not  recollect  saying  so. 

The  Judge:  No,  he  said  no  such  thing. 

Q.  Well,  then,  I  will  ask  him  now,  could  all  the  blows 
found  on  the  body  be  inflicted  by  a  right-handed  person? 
A.  I  think  that  the  wound  on  the  carotid  artery  must  have 
been  given  by  a  left-handed  person. 

Q.  Why  do  you  think  so?  I  should  say,  in  my  opinion, 
there  is  a  probability  of  its  being  a  left-handed  blow,  if 
not  given  from  behind. 

Q.  Would  it  not  depend  upon  the  position  of  the  par- 
ties? A.  Yes,  the  position  of  the  parties  indicated  that 
the  blow  was  from  the  left. 

Q.  Well,  but  would  the  fact  whether  it  was  from  the 
left  or  the  right,  not  depend  as  much  on  the  position  of 
the  parties,  as  whether  I  should  strike  you  on  the  right  or 
left  shoulder?  A.  Of  course,  if  the  position  was  known. 

Q.  Then  you  mean  to  say  that  unless  you  knew  the 
position  of  the  parties  you  cannot  determine  whether  it 
was  a  right  or  left-handed  person?  A.  I  mean  to  say,  in 
this  case,  that  no  person  could  state  with  certainty  whether 
it  was  inflicted  by  a  right  or  left-handed  person,  but  in  my 
medical  opinion — 

Counsel:  We  don't  ask  you  that. 

Witness:  But  you  did. 

Counsel:  I  ask  you  whether,  not  knowing  the  position 
of  the  parties,  you  could  determine  whether  the  blows 
were  right-handed  or  left-handed?  A.  In  answer  to  that 
I  say  that  I  think  in  my  medical  opinion — 

Q.  I  don't  ask  you  what  you  think.  I  ask  you  whether, 
from  your  knowledge  of  the  position  of  the  parties,  you 
know  whether  that  blow  was  right-handed  or  left-handed? 
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A.  I  can  tell  from  the  measure,  by  the  indications  on  the 
wall,  and — 

Q.  I  don't  ask  you  that.  I  ask  you  whether,  without 
knowing  the  position  of  the  parties,  and  from  the  wound 
itself,  you  can  determine  whether  the  blow  was  right- 
handed  or  left-handed?  A.  No,  sir. 

Q.  When  did  you  first  hear  about  this  left-handed 
theory?  A.  I  don't  recollect. 

Q.  It  wasn't  on  the  inquest,  was  it?  A.  The  opinion 
was  advanced  by  a  great  many. 

Q.  You  and  Dr.  Wood  were  both  examined?  A.  Yes,  sir. 

Q.  Did  you  and  he  say  anything  about  a  right  or  left- 
handed  person?  A.  Not  as  I  am  aware  of;  I  will  not 
speak  certainly,  but  I  think  not. 

Q.  In  whatever  you  did,  on  that  inquest,  there,  you 
acted  under  the  directions  of  the  coroner?  A.  Yes,  sir. 

.  Q.  In  your  examination  of  this  body,  and  in  your  treat- 
ment of  Mrs.  Bur  dell's  family?     A.  Yes.  sir. 

Q.  Both  herself  and  her  daughters?     A.  Yes,  sir. 

Q.  Any  examinations  that  were  made  were  made  by  his 
directions?  A.  Yes  sir.  • 

Q.  Do  you  know  whether  the  clothes  were  on  when  you 
made  this  examination?  A.  Yes,  sir. 

Court:  He  has  stated  that  already. 

Witness:  We  removed  the  coat,  I  think,  on  the  examina- 
tion of  the  body. 

Q.  [By  the  Court:]  What  clothes  had  Dr.  Burdell  on? 
A.  He  had  a  black  cloth  dress-coat,  black  cloth  vest,  linen 
shirt ;  I  am  not  positive  whether  the  under-shirt  was 
woolen. 

Q.  Flannel  or  knit?     A.  I  think  it  was  knit. 

Q.  What  were  his  lower  garments?  A.  They  were  black 
cloth  pants. 

Q.  Woolen?    A.  Yes. 

Q.  What  under  them?  A.  Drawers,  I  suppose;  we  did 
not  remove  his  pantaloons. 
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Q.  Do  you  know  whether  he  had  drawers  on  under  his 
pantaloons  or  not?  A.  I  am  not  certain;  we  only  removed 
his  pantaloons  for  the  purpose  of  ascertaining  the  nature 
of  the  wounds  in  the  abdomen. 

Counsel,  resuming:  This  wound  in  the  abdomen  was  also 
mortal,  was  it  not?  A.  It  would  prove  mortal,  in  all 
probability. 

Q.  Did  the  wound  that  you  speak  of,  that  reached  the 
heart,  go  through  the  lapel  of  the  coat,  and  the  ordinary 
thickness  of  the  coat,  and  all  this  lining,  through  the  lapel 
of  the  vest,  then  through  this  cotton  or  linen  shirt,  then 
through  the  flannel  shirt,  and  then  through  the  cartilage 
between  the  fourth  and  fifth  ribs,  and  then  into  the  heart? 
A.  Yes,  sir,  through  the  lapel  of  the  coat,  the  lapel  of  the 
vest,  the  shirt  and  under-shirt,  and  through  the  body. 

Q.  Would  it  require  considerable  force  to  make  the 
wound?  A.  I  cannot  say  what  amount. 

Q.  Was  that  wound  inflicted  from  before  or  behind?  A. 
From  the  front. 

Q.  Was  that  wound  inflicted  with  the  right  hand  or  with 
the  left,  "supposing  the  party  standing  in  front  ?  A.  I 
could  not  say. 

Q.  If  they  stood  face  to  face,  would  not  the  natural 
direction  of  the  blow  of  a  right-handed  person  be  to  reach 
the  left  side  of  the  other  party?  A.  I  could  not  say 
whether  it  was  the  right  or  left  hand. 

Q.  I  don't  ask  which  it  was.  I  only  ask  which  would 
be  the  natural  direction  of  the  blow  of  a  right-handed  per- 
son? A.  It  might  be  done  naturally  by  either  the  right 
or  left  hand.  If  a  person  was  left-handed,  he  could  strike 
naturally  in  the  same  direction  in  front  as  a  right-handed 
person. 

Q.  There  would  be  nothing  in  the  wound  then  to  show 
which?  A.  No. 

Q.  You  would  then  suppose  the  party  struck  to  stand 
still  and  not  resist?  A.  Well,  in  my  opinion,  the  wound 
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in  the  heart  was  inflicted  whilst  the  body  was  either  on  the 
floor  or  sinking;  it  would  be  one  of  the  last  wounds  given. 

Q.  The  wound  was  upward?  A.  If  a  person  was  stand- 
ing over  him,  in  that  way,  the  wound  would  naturally  be 
downwards  and  upwards. 

Q.  If  the  party  was  on  his  face  you  could  not  make  that 
wound?  A.  No,  sir. 

Q.  You  were  not  there  to  see  how  it  was  struck?  A. 
No,  I  have  said  I  was  not. 

Court:  That  is  his  speculation,  of  course. 

Counsel:  I  did  not  ask  him  his  opinions  as  to  that. 

Re-examined  by  District  Attorney:  Q.  Where  is  Dr. 
Wood  now?  A.  He  is  in  Nashville,  Tennessee. 

Q.  He  is  not  in  this  city?     A.  No,  sir. 

Q.  You  are  his  partner?     A.  Yes,  sir. 

Q.  How  old  a  man  is  he — he  is  an  old  practitioner,  isn't 
he?  A.  Yes,  sir ;  he  has  practiced  a  long  time  ;  some 
twenty  odd  years. 

Court:  I  suppose  his  position  and  standing  as  a  surgeon 
is  not  contested? 

Mr.  Dean:  Not  at  all. 

Q.  As  to  this  deposition  which  was  so  much  examined 
about.  Were  you  present  when  Dr.  Van  Buren  and  Dr. 
Childs,  as  well  as  Dr.  Uhl,  were  examined  in  regard  to  it? 

Mr.  Dean:  What  deposition? 

Court:  The  results  of  this  post  mortem  examination. 

A.  Yes,  sir. 

Q.  You  have  been  asked  who  Dr.  Gillman  and  Dr.  Car- 
nochan  were.  Do  you  know  Dr.  Childs?  A.  Yes,  sir. 

Q.  Did  he  concur  in  this  deposition? 

Counsel  for  defense  objected. 

The  district-attorney  said  ho  merely  wished  to  show  in 
reference  to  the  attempt  at  a  sneer  that  was  got  up  in  this 
case,  to  show — 

Court:  I  don't  think  that  is  necessary,  unless  we  are 
called  upon  to  rebut  sneers  by  evidence. 
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Mr.  Dean:  Dr.  Van  Buren  is  a  competent  witness,  and 
we  want  to  have  him  on  the  stand.  He  is  the  man  who 
first  put  a  stop  to  this  mode  of  conducting  a  post  mortem. 

Dr.  Thompson  was  recalled  by  counsel  for  defense,  and 
asked  if  he  had  seen  Mrs.  Cunningham  eat,  carve,  and 
write?  He  said  he  had,  and  she  carved  very  much  about 
as  other  people  did;  he  never  noticed  any  difference;  she 
appeared  to  be  right-handed;  she  certainly  wrote  with  her 
right  hand;  he  had  dined  with  her  several  times  and  had 

O  ' 

seen  her  write,  so  that  he  had  opportunities  of  judging. 
To  the  district  attorney  he  said  his  attention  had  never 
been  particularly  called  to  that;  and  to  a  juror  he  stated 
that  his  residence  was  No.  199  West  Twenty-seventh  street. 

John  Connery  testified  that  he  was  present  at  the  search 
of  Mrs.  Cunningham's  apartments,  and  saw  her  bureau 
examined.  He  thought  Mrs.  Cunningham  said  to  the 
officers  and  himself,  that  they  would  find  nothing  in  the 
bureau.  They  did  find  some  weapons — a  dagger,  a  lancet, 
and  a  small  five-barreled  revolver,  four  of  the  barrels 
loaded.  The  pistol  was  found  in  the  third  drawer,  the 
dagger  in  the  second  drawer  of  the  bureau;  the  safe  key 
was  found  in  a  bag  in  the  attic,  along  with  some  letters 
addressed  to  Mrs.  Cunningham.  [The  weapons  named 
were  produced  and  identified.] 

Cross-examined  by  Mr.  Clinton:  Q.  Who  was  present 
besides  yourself  during  this  search?  A.  Officers  Davis  and 
Moore. 

Q.  Were  you  the  coroner's  deputy?  A.  I  was  employed 
as  such,  and  considered  myself  acting  as  such. 

Counsel  repeated  his  question,  but  the  district  attorney 
interfered  on  the  ground  that  it  had  already  been  suffi- 
ciently answered,  and  so  the  court  ruled. 

Q.  Did  you  act,  during  that  inquest,  otherwise  than  as 
the  deputy  of  the  coroner,  and  by  his  order?  A.  Certainly 
not. 

Q.  You  were  in  the  room  of  Mrs.  Burdell  quite  fre- 
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quently,  during  the  holding  of  that  inquest,  were  you  not? 
A.  Yes,  I  was,  quite  often. 

Q.  You  took  the  chief  management  in  directing  affairs 
in  her  family?  A.  I  did  not,  sir. 

Q,  Did  you  order  her  to  deliver  up  to  you  her  daguerreo- 
type, and  those  of  her  children?  A.  I  did  not,  sir. 

Q.  Did  you  request  her?     A.  No,  sir. 

Q.  Do  you  swear  that  you  did  not  tell  her  and  her 
daughters  to  get  their  daguerreotypes  for  you?  A.  I  did 
not,  sir,  undoubtedly. 

The  Court  asked  what  was  the  materiality  of  this.  This 
witness  had  been  called  only  to  identify  the  weapons  pro- 
duced. 

Mr.  Clinton:  This  witness  is  called  to  prove  a  declara- 
tion of  the  prisoner. 

Court:  I  see.     Go  on,  sir. 

Q.  Did  you  get  their  daguerreotypes? 

Witness:  What  daguerreotypes? 

Counsel:  The  daguerreotypes  of  the  prisoner  and  her 
daughters?  A.  I  did  not,  sir. 

Q.  Or  either  of  them?     A.  Nor  either  of  them. 

Q.  Did  you  ask  for  either  of  them?  A.  No,  sir;  I  did 
not  ask  for  either  of  them. 

Q.  Were  their  daguerreotypes  demanded  in  your  pres- 
ence, by  yourself  or  any  one  else  acting  under  you  or  the 
coroner?  A.  No,  sir. 

Q.  And  you  swear  that  you  never  said  one  word  to  her 
or  her  daughters  on  the  subject  of  giving  you  or  giving 
other  persons,  in  your  presence,  their  daguerreotypes? 
A.  I  do,  sir. 

Q.  Did  you  have  anything  to  do  with  selling  their 
daguerreotypes?  A.  No,  sir. 

Q.  Do  you  know  who  did?     A.  No,  sir. 

Q.  Were  you  present  when  Mrs.  Burdell  was  stripped 
naked? 

The  Court  [emphatically]:  I  won't  permit  this. 
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District  Attorney:  I  don't  object  to  it,  because  I  havo 
an  object  in  permitting  it  to  go  on.  It  is  for  the  court, 
however,  to  act  on  its  own  discretion. 

Mr.  Clinton  believed  there  was  one  point  of  view  in 
which  his  honor  would  certainly  permit  it. 

The  Court  could  see  nothing  yet  developed  in  the  case 
which  showed  the  propriety  of  any  such  question, 

Mr.  Clinton:  There  will  be,  after  the  opening  of  the 
defense. 

Court:  Then  you  had  better  suspend  until  you  have 
opened  your  defense. 

Cross-examined:  Q.  Have  you  been  very  active  in  this 
matter,  sir? 

Witness:  In  what  matter,  sir? 

Counsel:  In  this  Burdell  case,  since  the  inquest?  A.  No, 
sir;  not  since  the  inquest,  I  have  not. 

Q.  Do  you  know  anything  about  counsel  being  denied 
access  to  her  during  the  first  week  of  that  inquest? 

Court:  That  question  comes  under  the  same  category  as 
the  last. 

Mr.  Clinton  denied  that  it  did,  and  went  on  to  argue  the 
point. 

The  Court  ruled  that  the  defense  had  a  right  to  show 
anything  that  he  did  towards  restraining  her  on  the  Satur- 
day before  her  refusal  to  go  down  before  the  coroner,  but 
not  afterwards.  [Exception  taken.] 

Mr.  Clinton  then,  with  a  view,  he  said,  to  show  the  feeling 
of  this  witness,  asked:  Did  you  keep  this  lady  in  custody  at 
that  place  (No.  31  Bond  street),  until  she  was  taken  to  the 
City  Prison? 

The  Court  again  ruled  out  the  question. 

Q.  Did  you  say  you  have  taken  no  part  in  this  case  since 
the  inquest  was  concluded?  Have  you  taken  any  part  in 
the  matter?  A.  No,  sir;  I  have  not  taken  any  part  in  it 
further  than  to  hear  parties  talk  of  it  once  in  a  while. 

Q.  Did  you  go  to  the  Tombs  to  talk  the  case  up  with 
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Mary  Donahoe?     A.    I  was  at  the  Tombs,  but  I  had  no 
consultation  with  her. 

Q.  Did  you  talk  to  her  about  this  case?  A.  I  did  not 
talk  to  her  about  the  case. 

Q.  Did  she  talk  to  you  about  the  case?  A.  No,  sir;  she 
spoke — 

Q.  Did  you  see  her  at  all?     A.  I  did. 

Q.  Did  you  talk  with  her?    A.  I  did. 

Q.  Where  did  you  see  her?    A.  I  saw  her  in  the  Tombs. 

Q.  In  what  room  or  cell?  A.  I  did  not  see  her  in  the 
cell. 

Q.  Where  did  you  see  her — in  the  office?  A.  I  saw  her 
in  a  front  room. 

Q.  In  the  counsel  room?  A.  I  don't  know  what  the 
counsel  room  is. 

Q.  Did  you  see  her  inside  the  prison?  A.  I  saw  her  in 
a  room  that  is  inside  the  counter,  opposite  the  office  you 
speak  of. 

Q.  Well  sir,  that  is  not  inside  the  prison,  by  any  means. 
Do  you  know  where  the  prison  is,  there?  A.  I  do. 

Q.  Do  you  know  where  the  prison  is?     A.  I  do,  sir. 

Q.  When  did  you  see  her,  in  the  prison  or  out  of  it? 
A.  I  did  not  see  her  in  the  prison. 

Q.  Then  why  did  you  not  answer  me  that  before?  A. 
You  asked  me  about  the  room  before;  not  about  the 
prison. 

Q.  Was  there  any  one  else  present  at  that  time?  A. 
There  was. 

Q.  Who?     A.  Mr.  Waring. 

Q.  Nathaniel  F.  Waring?     A.  Yes. 

By  the  Court:  Of  Brooklyn?     A.  Yes. 

By  the  District  Attorney:  Who  is  counsel  for  your  father 
in  the  investigation  before  Judge  Daly?  A.  Yes. 

Q.  Do  you  swear  that  you  did  not  say  one  word  to  her, 
or  she  to  you,  on  the  subject  of  this  case?     A.  I  swear  I 
never  spoke  a  word  to  her  about  it. 
PAR.— VOL.  VI.  33 
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Q.  Did  she  speak  to  you  on  the  subject  of  this  case? 
A.  She  told  me — 

Q.  Did  she  speak  to  you  ou  the  subject  of  this  case? 

The  Court:  Let  him  auswer. 

Witness:  She  told  me  that  Hannah  had  something  to 
say  that  she  did  not  say  before  the  coroner;  that  is  the 
only  conversation  she  had  with  me,  or  I  with  her. 

Q.  Did  you  not  see  Hannah,  also?     A.  I  did  not. 

Q.  Have  you,  then,  seen  Mary  Donahoe  more  than  once? 
A.  No,  sir. 

Q.  Is  that  all  you  have  done  in  this  case?  A.  I  may 
have  spoken  of  it  to  some  friends;  that  is  all  I  have  done, 
to  my  knowledge. 

Q.  Have  you  not  attended  at  the  Surrogate's  court  every 
time  the  case  was  up  there?  A.  Not  every  time. 

Q.  Have  you  not  generally  attended?  A.  No,  sir;  since 
I  was  subpoenaed  there  I  have. 

Q.  Have  you  ever  been  subpoenaed  there?  A.  I  have, 
sir. 

Q.  Have  you  ever  given  any  testimony  there?  A.  Never, 
sir. 

Q.  Have  you  been  subpoenaed  for  more  than  one  day? 
A.  I  got  a  subpoena,  and  was  told  not  to  attend  until  I 
was  called  upon. 

Q.  Did  you  ever  have  a  subpoena  for  more  than  one  day? 
A.  No,  sir. 

Q.  How  many  times  have  you  attended  there?  A.  Three 
times. 

Q.  Did  you  generally  manage  to  sit  close  by  the  counsel 
for  Mrs.  Burdell,  so  that  you  could  manage  to  hear  what 
they  said  among  themselves?  A.  No,  sir,  not  particularly. 

Q.  That  accidentally  occurred?  A.  Yes,  if  ever  it 
occurred. 

Q.  Had  you  the  direction  of  the  police  officers  in  regard 
to  the  custody  of  Mrs.  Burdell,  at  No.  31  Bond  street? 
A.  I  had  not;  they  were  under  the  direction  of  the  coroner. 
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Q.  Did  the  coroner  give  you  directions  to  give  them? 
A.  Sometimes  he  did. 

Q.  Were  not  the  directions  generally  given  through 
you?  A.  No,  sir. 

Q.  They  were  not?     A.  No,  sir. 

Counsel  announced  that  at  a  subsequent  stage  of  the 
case  he  would,  within  the  intimation  of  the  court,  claim 
the  right  to  cross-examine  this  witness  further. 

The  Court:  I  understand  that. 

Re-examined  by  the  District  Attorney:  Q.  Did  you  not 
go  to  the  prisoner  with  Counselor  Waring,  of  Brooklyn, 
to  see  Mary  Donahoe,  and  have  a  conversation  with  her 
in  relation  most  particularly  to  the  investigation  before 
Judge  DALY,  as  to  your  father's  case?  A.  I  did,  sir;  Mr. 
Waring  asked  me. 

District  Attorney:  That  is  all  I  want — the  object  of  your 
going  there. 

Re-cross-examined:  Is  Mr.  Sheehan  a  brother-in-law  of 
yours?  A.  He  is. 

Q.  Do  you  know  whether  he  thrust  himself  upon  Mrs. 
Cunningham,  as  her  counsel,  at  the  beginning  of  the 
inquest? 

The  Court  refused  to  admit  the  question. 

Mr.  Clinton  said  it  was  admissible  in  answer  to  certain 
statements  made  by  the  district  attorney  in  his  opening. 

The  District  Attorney  disclaimed  having  ever  made  such 
an  ungallant  speech  as  that  charged  upon  him  in  his  life. 

Mr.  Clinton  renewed  his  question. 

Q.  Have  you  not  a  brother-in-law  who  assumed  to  act 
as  counsel  for  Mrs.  Cunningham  during  any  portion  of  that 
inquest? 

The  Court:  I  exclude  that  for  the  present. 

Q.  At  this  interview  at  the  time  with  Mary  Donahoe, 
was  Mr.  Sheehan  present?  A.  He  was. 

Q.  As  counsel  also  for  the  coroner?  A.  As  counsel  for 
the  coroner. 
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Dr.  David  Uhl  was  next  examined.  He  stated  that  he 
was  a  teacher  of  jurisprudence  in  the  New  York  Medical 
College.  He  assisted  in  the  post  mortem  examination  before 
the  coroner. 

Cross-examined  by  Mr.  Dean:  Did  you  hear  Dr.  Fran- 
cis testify?  A.  I  did  not. 

Q.  Did  you  come  to  Bond  street  on  the  morning  of  the 
31st  January?  A.  I  did,  to  visit  a  patient  at  No.  55;  I 
went  to  No.  31  Bond  street,  having  been  told  what  had 
occurred;  I  saw  blood  marks  on  the  walls;  it  seemed  to 
me,  at  the  time,  that  it  was  a  blood  mark  made  by  a  finger; 
I  noticed  several  marks  of  blood  upon  the  stairway;  they 
appeared  as  if  they  had  been  made  by  a  person  placing  a 
hand  against  the  wall,  in  passing  down  stairs;  they  were 
quite  distinct,  and  appeared  to  be  blood;  I  went  into  the 
room  where  Dr.  Burdell's  body  was  lying;  I  stepped  into 
a  pool  of  blood;  the  body  was  lying  on  the  floor,  perfectly 
naked;  the  coroner  told  me  to  walk  in;  I  asked  if  Dr. 
Finnell  had  made  the  post  mortem  examination;  I  was  told 
he  had  not;  I  found  Drs.  Francis  and  Knight  in  the  front 
room,  engaged  in  writing  at  a  table;  Dr.  Knight  is  a  son- 
in-law  of  coroner  Connery;  there  was  no  post  mortem 
examination  of  the  body  made  in  my  presence;  there  was 
never  such  an  examination  made,  to  my  knowledge;  the 
examination  which  I  made  with  other  doctors,  took  place 
on  the  Monday  following;  I  do  not  know  whether  the 
wounds  in  the  body  were  made  before  death  or  after- 
wards, only  from  appearances;  I  consider  it  highly  essen- 
tial to  have  post  mortem  examinations  in  cases  of  death 
from  violence;  I  have  attended  over  fifteen  hundred  exami- 
nations of  persons  who  have  died  violent  deaths,  but  post 
mortems  were  not  made  in  all  these  cases;  I  had  no  charge 
of  the  examination  of  Dr.  Burdell's  body;  I  only  assisted 
at  it;  the  direction  of  the  majority  of  the  wounds  could 
not  be  ascertained,  as  the  body  had  been  opened,  and  the 
viscera  taken  away;  without  a  thorough  dissection  of  the 


NEW  YORK,  MAT,  1857.  517 

The  People  v.  Cunningham. 

parts  wounded,  a  perfect  anatomical  description  of  the 
wounds  could  not  be  made;  I  know  no  reason  why  it  was 
not  made  in  this  instance. 

Cross-examination  resumed:  The  fact  that  the  wounds 
were  inflicted  by  an  instrument  sharp  on  both  sides,  might 
be  determined  without  anatomical  examination.  The 
wounds  could  not  have  been  inflicted  by  the  lancet  and 
dagger  found  in  Mrs.  Cunningham's  bureau.  A  chemical 
analysis  was  made  of  the  spots  found  on  the  ladies'  dresses; 
no  venous  or  arterial  blood  was  found  on  any  of  those 
dresses;  Dr.  Gouley,  Professor  Child,  Dr.  Van  Buren  and 
Professor  Doremus  conducted  the  examination. 

Edward  D.  Conn&ry  was  next  called  and  testified  that 
he  was  the  coroner  who  held  the  inquest  over  the  body  of 
Dr.  Burdell.  He  also  identified  and  proved  the  deposition 
of  Mrs.  Cunningham  taken  on  that  occasion. 

The  subjoined  extract  is  the  concluding  part  of  it,  the 
words  in  parenthesis  being  erased:  "I  was  married  to  Mr. 
Burdell  by  a  minister  in  a  private  house.  (I  don't  remem- 
ber the  name  of  the  clergyman  or  the  house) — here  Mrs. 
Burdell  produced  a  certificate  of  marriage,  which  was  sol- 
emnized by  the  Rev.  URIAH  MARVIN,  of  the  (Presbyterian) 
Reformed  Dutch  Church,  in  Bleecker  street,  on  the  28th 
day  of  October,  1856.  The  certificate  was  given  on  the 
29th  day  of  October,  1856.  This  marriage  took  place  sub- 
sequent to  the  period  when  Mrs.  Burdell  said  a  portion  of 
the  property  belonged  to  her  and  another  portion  to  Mr. 

Burdell. 

"E.  A.  BURDELL 

"  Taken  Jan.  31,  1857,  EDW.  D.  CONNEKY,  coroner." 
Q.  Look  at  that,  and  see  whether  that  at  the  end  is  the 
evidence  of  your  certificate  of  what  took  place?     A.  That 
is  my  official  matter  and  not  her  testimony. 

Q.  Please  explain  why  that  erasure  is  there  in  that 
line?  A.  It  was  on  a  further  inquiry  that  I  changed  "Pres- 
byterian" into  "Reformed  Dutch." 
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Q.  But  there  is  a  whole  line  there — the  long  line  that 
is  erased? 

Witness:  The  words  "I  cannot  remember  the  name  of 
the  clergyman  or  the  house"  are  erased. 

Q.  Was  that  done  by  you?  A.  It  was  done  by  me,  I 
think,  to  the  best  of  my  memory,  now,  because  she  further 
remembered  the  clergyman's  name. 

Cross-examined  by  Mr.  Dean:  The  witness  testified  that 
he  was  a  doctor  of  medicine  in  practice,  and  that  he  was 
fifty-two  years  of  age;  that  he  arrived  at  the  house  31  Bond 
street,  on  Saturday  the  31st  January,  between  nine  and  ten 
o'clock  in  the  forenoon  and  found  there  one  or  two  police- 
men, Dr.  Francis  and  somebody  else;  he  could  not  recol- 
lect who;  that  he  proceeded  at  once  to  summon  a  jury 
and  hold  the  inquest;  that  it  might  have  been  twelve 
o'clock  when  he  got  the  jury  there;  that  he  ordered  a 
post  mortem  examination  to  be  conducted  by  Dr.  Mc- 
Knight,  a  physician  in  the  city  of  New  York,  and,  that 
Dr.  McKnight  was  assisted  by  Dr.  Woodward,  Dr.  Francis 
and  others;  that  he  caused  the  house  to  be  searched; 
that,  on  the  afternoon  of  that  day,  he  directed  the  officers 
to  keep  Mrs.  Cunningham  in  custody;  that,  by  the  advice 
of  the  jury,  he  sent  for  her  to  testify  as  a  witness;  that 
he  was  informed  she  would  not  come  down  without  first 
consulting  counsel. 

Q.  Did  you  give  directions  that  she  should  come  down, 
or  to  bring  her  down?  A.  I  gave  directions  that  she 
should  come  down  with  the  officer. 

Q.  Did  you  mean  that  she  should  be  brought  down  if 
she  resisted?  A.  Not  to  my  knowledge. 

Q.  How?    A.  I  did  not,  sir. 

Q.  Didn't  you  know  that  every  person  accused  of  crime 
could  not  be  compelled  to  answer?  A.  I  did  not. 

Cross-examination  resumed:  Q.  About  what  time  of  the 
day  was  it  that  Mrs.  Bur  dell  came  down  stairs?  A.  I  think 
it  was  in  the  afternoon — sometime  in  the  afternoon. 
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Q.  In  the  afternoon  or  evening?  A.  I  cannot  exactly 
say  the  hour;  probably  it  was  between  three  and  four 
o'clock;  I  cannot  fasten  my  mind  upon  it;  I  cannot  remem- 
ber it  now/ 

Q.  Wasn't  it  after  the  gas  was  lit?  A.  I  don't  remem- 
ber the  exact  time;  I  think  it  was  in  the  evening  some- 
time, 

Q.  You  speak  here  of  a  marriage  certificate,  I  see  you 
have  down  here  (in  the  deposition):  "I  was  married  to 
Dr.  Burdell  by  a  minister  in  a  private  house;  I  don't 
remember  the  name  of  the  clergyman  or  the  house."  That 
line  (in  italics)  is  erased.  Did  she  say  that  or  did  she  not? 
A.  I  think  she  said  that,  and  subsequently  altered  it,  on 
referring  to  the  certificate. 

Q.  Did  she  not  say  that  she  forgot  it  (the  certificate), 
but  she  could  get  it  in  a  moment,  and  would  go  and  get 
it,  and  you  refused  to  let  her?  A.  No,  sir;  the  certificate 
was  produced. 

Q.  Did  you  not  refuse  to  let  her  go  for  it?     A.  No,  sir. 

Q.  When  did  she  get  it?     A.  I  don't  know. 

Q.  Did  she  not  go  up  stairs  and  get  it  before  the  depo- 
sition was  finished?  A.  I  think  she  sent,  to  the  best  of 
my  recollection. 

Counsel  read  the  last  sentence  of  the  deposition  begin- 
ning "  this  marriage  took  place  subsequent  to  the  period, 
&c.,"  as  above,  and  asked,  whose  was  that? 

Witness:  I  understood  that  from  the  witness. 

Q.  Look  at  that  and  see  whether  that  is  the  certificate 
she  produced?  [Marriage  certificate  produced.]  A.  This 
is  similar;  I  cannot  positively  swear  that  it  is  the  exact 
one. 

Q.  Did  you  mark  it,  or  do  anything  to  know  it  again? 
A.  No,  sir;  I  made  no  mark. 

[The  certificate  was  handed  to  the  jurors  for  inspection.] 

Attorney  General  Gushing:  Is  this  to  be  taken  as  a  part 
of  the  evidence? 
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The  Court:  The  certificate  is  to  be  taken  as  part  of  her 
statement  only. 

Q.  Did  you,  before  the  deposition  was  taken,  tell  her 
that  you  wanted  her  to  give  you  her  confidence,  and  that 
you  would  protect  her?  A.  No,  sir;  I  said  nothing  of  the 
kind. 

Q.  Did  you  tell  her  that  you  would  do  everything  for 
her  interest?  A.  I  said  that  I  would  do  everything  to 
make  her  comfortable  in  the  house,  and  not  for  her  interest, 
which  I  did. 

Q.  Did  she  not  tell  you,  during  this  deposition,  under 
oath,  when  she  referred  to  this  certificate,  and  produced 
it,  that  Dr.  Burdell  got  the  certificate,  the  next  day  after 
the  marriage,  from  Dr.  Marvin?  A.  She  may  have  said 
so,  but  I  do  not  remember  it. 

Q.  What  do  you  mean  by  saying  that  the  certificate  was 
given  on  the  29th  day  of  October,  1856?  A.  I  suppose 
she  gave  it  in  testimony. 

The  Court:  What  is  the  date  of  the  certificate? 

Mr.  Dean:  It  is  the  29th,  and  they  were  married  on 
the  28th. 

Q.  She  gave  as  part  of  her  testimony  upon  that  occasion 
that  she  was  married  to  Dr.  Burdell  on  the  28th?  A.  It 
was  a  volunteer  thing  on  her  part. 

Q.  Was  it  not  a  part  of  her  statement?  A.  Not  by  my 
request. 

Q.  Was  it  part  of  her  statement  under  oath?  A.  Yes, 
sir. 

Q.  Did  she  tell  you,  and  was  it  a  part  of  her  statement, 
that  that  marriage  was  to  be  kept  a  secret  until  June  or 
spring?  A.  I  do  not  remember  any  such  thing. 

Q.  Was  there  any  statement  of  that  kind  made?  A.  I 
do  not  remember  it. 

Q.  Are  you  accustomed  to  taking  testimony  in  courts 
of  justice?  A.  Yes,  sir. 

Q.  In  what  courts?    A.  I  have  taken  testimony  when  I 


NEW  YORK,  MAY.  1857.  521 

The  People  v.  Cunningham. 

was  connected  with  the  press;  in  Ireland,  I  took  testimony 
frequently  in  court. 

Q.  As  a  member  of  the  court  or  reporter?  A.  As  a 
reporter. 

Q.  Did  you  take  it  in  short  hand?     A.  No,  sir. 

Q.  Were  these  taken  stenographjVally  [referring  to  the 
depositions  taken  at  the  inquest]?  A.  I  waited  for  each 
answer  to  the  questions,  and  took  them  down. 

Q.  Were  the  questions  put  down  in  writing?  A.  Gen- 
erally speaking  they  were  not,  but  a  few  questions  were 
put  down. 

Q.  Subsequently  the  questions  and  answers  of  other 
witnesses  were  put  down?  A.  I  only  took  the  answers  at 
any  time,  to  the  best  of  my  memory. 

Q.  Did  you  file  them  all?  A.  Yes,  sir,  and  marked 
them  every  day. 

Q.  I  see  this  one  is  marked  the  first  day  and  second 
day  also?  A.  I  think  it  must  be  the  first  day. 

Q.  Look  at  it  and  see  how  it  is  marked — the  deposition 
is  marked  on  the  back?  A.  [Witness  examining  it.]  I 
should  imagine  that  it  is  a  mistake,  and  that  the  handwrit- 
ing is  that  of  my  clerk. 

Q.  Do  you  not  know  your  own  handwriting?  A.  Yes, 
sir. 

Q.  Is  not  that  your  handwriting?  A.  Let  me  look  at  it 
again  more  carefully.  [After  examining  it.]  I  think  it  is 
my  handwriting. 

Q.  Both  the  indorsement  first  and  second  days?  A. 
The  "second  day"  is  in  my  handwriting. 

Q.  The  "  first  day"  how  was  it?  A.  I  presume  I  gave 
orders  to  have  each  day's  proceedings  marked. 

Q.  Can  you  give  any  reason  for  writing  that  "  second 
day"  when  it  was  not?  A.  I  cannot;  Mrs.  Burdell  was 
examined  the  first  day. 

Q.  You  cannot  give  any  reason  for  writing  "second 
day  "  on  the  back?  A.  No,  sir. 
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Q.  Did  you  not  ask  this  question  of  Mrs.  Burdcll  upon 
the  examination  after  you  had  asked  her  name,  and  when 
she  told  you  that  her  name  was  Emma  Augusta  Burdell, 
"  By  what  authority  do  you  call  yourself  Mrs.  Burdell?" 
A.  I  do  not  remember  that  I  ever  did. 

Q.  Did  you  say  "  You  do  it  upon  the  promise  to  marry?" 
A.  I  never  did. 

Q.  Did  she  say  in  answer  to  the  question  put  "No;  I 
was  lawfully  married,  and  will  get  a  certificate  if  you  will 
let  me?"  A.  I  do  not  remember  that  she  said  that  she 
would  get  a  certificate  if  I  would  let  her. 

The  Court:  Do  you  remember  any  words  of  that  kind? 
A.  I  do  not  remember  any  particular  words  she  said, 
except  that  she  would  get  a  certificate,  and  did  get  it. 

Q.  Did  you  refuse  to  let  her  go  up  and  get  it?  A.  I  did 
not. 

Q.  Did  you  send  up  an  officer  with  her?  A.  There 
were  officers  attached  to  every  room  to  prevent  persons 
from  going  up  stairs,  and  to  prevent  the  interference  of 
witnesses. 

Q.  Were  there  male  officers  in  every  room  with  the 
females?  A.  No,  sir;  they  were  at  the  outside  of  the  door. 

Q.  You  made  a  thorough  examination  of  the  house,  did 
you  not?  A.  I  gave  orders  that  a  thorough  examination 
should  be  made. 

Q.  What  instruments  did  you  find  in  the  house  capable 
of  being  used  in  the  murder  of  Dr. — 

The  Court:  We  went  over  that  ground  last  evening,  and 
the  remark  then  made  by  the  court  in  reference  to  this 
matter,  must  be  satisfactory  to  the  defense. 

Q.  Did  you  also  have  an  examination  made  of  the  per- 
son of  Mrs.  Cunningham?  A.  I  had  orders  from  the  jury 
to  examine  the  heads,  necks,  shoulders  and  arms  of  Messrs. 
Snodgrass,  Eckel  and  Mrs.  Cunningham. 

Q.  It  was  made  by  the  direction  of  the  jury?  A.  They 
instructed  me  to  do  so. 
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Q.  You  made  the  order?     A.  I  did. 

Q.  Did  you  make  the  order  to  have  her  daughter  Helen 
examined?  A.  No,  sir. 

The  Court  objected  to  the  question  as  being  irrelevant. 

Mr.  Dean:  I  want  to  state,  if  your  Honor  please,  and 
show  not  only  that  the  house  had  been  searched,  but  that 
no  person  had  been  found  there  capable  of  committing  this 
homicide.  I  want  to  show  now,  and  I  will  prove  by  med- 
ical evidence  to  be  introduced  by  the  defense,  that  it  was 
impossible  with  the  amount  of  resistance  that  is  shown  to 
have  been  made  by  Dr.  Burdell,  that  the  person  who  com- 
mitted that  deed  should  not  have  borne  some  marks  of 
violence  upon  the  next  day.  I  want  to  show  that  every 
person  in  the  house  was  examined. 

The  Court:  I  cannot  permit  anything  except  in  reference 
to  the  defendant  here.  There  is  no  accusation  against  the 
daughters  of  Mrs.  Cunningham,  and  I  will  not  permit  any 
to  be  assumed  for  the  purpose  of  being  rebutted  by  the 
the  defense. 

Q.  What  did  you  do  with  this  certificate?  A.  After  the 
inquisition  I  had  the  papers  tied  up  every  day  and  left 
them  in  the  usual  office  for  the  use  of  the  district  attorney 
and  the  grand  jury. 

Q.  Is  that  the  only  post  mortem  examination  you  have 
made  [handing  up  a  paper  to  the  coroner]  ?  A.  There 
were  several  post  mortem  examinations  after  the  post 
mortem  examination  made  by  Dr.  Knight,  in  the  pres- 
ence of  Dr  Woodward  and  several  other  doctors,  whose 
names  I  do  now  recollect;  subsequently  by  order  of  the 
jury,  when  the  instruments  were  produced  in  the  court, 
the  doctors  were  again  ordered  to  try  the  exact  size  of 
the  wounds,  and  to  impress  those  instruments  in  the 
wounds,  so  as  to  be  able  to  give  a  clear  and  decided 
answer  whether  such  instruments  would  make  such 
wounds. 

Q.  Then  you  mean  to  say  that  there  was  another  post 
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mortem  cx:miin:ition?  A.  I  call  any  other  examination  of 
the  body  a.  post  mortem  examination. 

Q.  Was  there  any  other  examination  besides  this  [refer- 
ring to  the  paper  produced]?  A.  This  is  the  only  one  I 
ordered. 

Q.  In  the  first  place,  this  paper  is  dated  Feb.  3,  1857. 
One  sheet  of  it  is  marked  Wednesday  Feb.  11,  1857,  and 
not  signed  by  anybody.  I  wish  you  to  look  at  it,  and  see 
whose  handwriting  it  is  on  the  back,  "  Feb.  11,  1857."  A. 
This  is  the  handwriting  of  the  clerk. 

Q.  Your  son?     A.  Yes,  sir. 

Q.  You  do  not  know  when  your  clerk  marked  it  so? 
A.  I  presume  he  marked  the  papers  every  night;  I  gave 
him  orders  to  mark  them  every  day. 

Q.  Do  you  know  when  Dr.  Burdell  was  buried? 

The  Court:  The  witness  need  not  answer  the  question. 
It  is  of  no  importance. 

Q.  Did  Mrs.  Burdell  desire  repeatedly  to  see  the  body 
of  Dr.  Burdell?  A.  Not  to  my  knowledge. 

Q.  Did  she  not  ask  you  to  let  her  see  it?  A.  I  believe 
she  asked  my  clerk;  I  do  not  remember  as  she  asked  me 
to  see  it. 

The  Court:  You  did  not  hear  her  say  it?  A.  Not  to 
my  knowledge. 

Q.  I  want  to  ask  you  in  which  room  she  was  when  she 
gave  her  testimony  Saturday  evening?  A.  To  the  best  of 
my  recollection,  I  think  her  testimony  was  given  in  the  back 
room  of  the  second  floor;  the  body  was  in  the  front  room. 

Q.  Did  she,  in  the  presence  of  the  jury,  ask  of  you  the 
privilege  to  go  in  and  see  the  dead  body,  then,  and  did  you 
refuse  it?  A.  Her  then  counsel  spoke  of  her  wish  to  go 
into  the  room  and  see  the  body,  and  he  said  it  would  be 
improper  for  her  to  do  so. 

Q.  Who  was  her  counsel?     A.  Mr.  Sheehan. 

Q.  Is  he  your  son-in-law?  A.  Yes,  sir;  but  he  was  there 
without  my  knowledge.  I  did  not  bring  him  there. 
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Q.  Did  you  refuse  her  the  privilege  of  seeing  the  dead 
body?  A.  I  did  not  refuse  anything  of  the  kind. 

Q.  Was  she  permitted  to  see  it  before  the  day  of  the 
funeral?  A.  She  was. 

Q.  Did  you  send  for  an  artist  during  the  inquest  to  take 
a  sketch  of  Mrs.  Cunningham  and  her  daughters?  A.  I 
do  not  wish  to  answer  that  question. 

The  Court:  The  witness  need  not  answer  it. 

Andrew  L.  Byrnes  was  then  called,  and  in  answer  to 
the  district  attorney,  stated  that  he  resided  in  35  Bleecker 
street,  which  is  about  directly  in  the  rear  of  Dr.  BurdelPs 
house,  and  that  from  the  room  which  he  occupies  in  that 
house  in  Bleecker  street,  he  could  see  the  third  story  and 
attic  of  Dr.  Burdell's  house,  but  not  the  windows  of  the 
second  story;  he  had  been  examined  before  the  coroner, 
and  was  then  asked  whether  he  had,  on  the  night  of  the 
murder  of  Burdell,  seen  the  second  story  windows  in  the 
rear  of  that  house,  to  which  he  replied  he  had,  but  he  had 
made  a  mistake  as  to  the  windows  referred  to,  inasmuch 
as  he  meant  the  windows  on  the  third  floor;  there  was  a 
board  fence  and  a  stable  between  the  rears  of  the  two 
houses,  so  that  he  could  only  see  the  upper  story  of  the 
house  No.  31  Bond  street;  on  that  Friday  night  he  saw,  at 
half-past  two  o'clock,  a  light  in  the  upper  story  in  the  rear 
part  of  the  house;  he  did  not  notice  it  particularly;  it  was 
the  very  fact  of  seeing  it  in  the  rear  part  of  the  house  at 
that  time  that  had  caused  him  to  look  at  it;  he  was  certain 
he  saw  it  in  Dr.  Burdell's  house,  and  that  it  was  in  one  of 
the  two  sets  of  windows — the  third  story  or  dormer,  but 
he  believed  it  to  be  in  the  third  story  window. 

To  the  court  the  witness  answered  that  he  fixed  the  hour 
by  the  facts  that  he  had  been  in  Brooklyn  at  a  party  from 
ten  till  half-past  one,  that  he  had  got  up  to  his  house  at 
two,  and  that  he  sat  in  the  hall  for  a  while  before  he  went 
to  bed. 

Cross-examined  by  Mr.  Clinton:  My  house  is  next  to  Dr. 
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Scott's;  it  is  three  stories  high;  the  room  I  occupied  is  on 
the  second  floor,  and  in  the  rear. 

Frederick  Fredericks  testified  that  he  resided  at  No.  33 
Bleecker  street,  which  is  one  door  nearer  the  Bowery  than 
the  house  of  the  gentleman  who  had  just  testified;  his  bed- 
room, on  the  night  of  the  murder,  was  on  the  third  floor, 
counting  the  parlor  floor  as  the  first;  from  his  room  he 
could  see  easily  the  rear  of  the  houses  Nos.  31  and  29 
Bond  street,  because  of  the  sharp  turn  Bleecker  street 
takes  at  Crosby  street;  on  that  Friday  afternoon  he  had 
been  out  at  Yonkers,  where  he  went  every  Friday  after- 
noon for  six  months,  to  teach  dancing  in  the  boarding 
schools;  his  usual  time  of  leaving  there  was  half-past  six, 
and  of  arriving  here  was  half-past  seven,  but  on  that  after- 
noon, in  consequence  of  the  bad  road,  he  did  not  get  home 
till  nearly  nine;  after  taking  his  dinner,  he  sat  down  to 
read,  and  did  not  go  to  bed  till  half-past  eleven;  he  saw 
his  time  by  his  parlor  clock,  which  was  a  moment  or  a 
minute  before  the  half  hour  when  he  left  to  go  to  bed; 
after  getting  up  to  his  room  he  sat  down  on  a  chair  to  take 
off  his  clothes,  and  caught  a  glance  of  a  light  in  the  win- 
dow of  the  second  story  of  one  of  those  two  houses,  Nos. 
29  or  31  Bond  street;  his  eye  was  caught  by  a  reflected 
light,  or  a  light  of  some  -kind  that  was  moving,  the  same 
as  if  a  rocking  chair  or  a  polished  chair  had  received  the 
light  of  gas,  or  something  of  that  kind,  and  he  saw  this 
going  as  if  it  were  rocking;  he  was  positive  this  light  came 
from  the  second  story. 

Cross-examined  by  Mr.  Clinton:  The  night  was  so  obscure 
I  could  not  see  whether  the  shades  of  the  windows  in  that 
house  were  down;  I  thought  it  was  snowing  or  raining 
very  hard  then,  and  believed  that  would  make  the  light 
more  apparent;  the  next  day  was  so  very  stormy  I  did 
not  go  out. 

Mrs.  Schwartzwaelder  testified  that  she  resided  with  her 
husband,  Col.  Schwartzwaelder,  in  No.  29  Bond  street,  the 
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second  story  back  room  of  which  is  their  sleeping  room, 
and  adjoins  Dr.  Burdell's  office,  on  the  same  floor  uf  the 
next  house;  on  the  night  of  the  murder  she  went  up  to 
her  bedroom  at  five  minutes  past  eleven,  which  she  knew 
by  looking  at  her  watch,  and  went  to  bed  about  half-past 
eleven;  the  lower  shutters  of  the  windows  in  that  room 
were  of  solid  wood,  and  usually  closed  at  night;  they  were 
closed  on  the  night  in  question;  before  going  to  bed  she 
turned  down  the  gas  so  as  to  leave  very  little  light  in  the 
room — the  gas  not  being  more  than  about  a  quarter  of  an 
inch  high,  just  so  that  it  would  burn;  up  to  the  time  she 
turned  the  light  down  the  shutters  were  closed. 

Cross-examined  by  Mr.  Clinton:  The  hall  of  Dr.  Burdell's 
house  separated  his  room  and  witness'  bedroom  on  the 
same  floor;  witness  after  going  up  there  remained  alone 
until  about  twelve  o'clock,  when  her  husband  came  up;  he 
did  not  remain  up  any  time,  but  went  right  to  bed;  she 
was  awake  when  he  came  up;  during  that  evening  she  did 
not  hear  any  unusual  noise  from  the  room  of  Dr.  Burdell; 
she  remembered  the  Saturday  evening  prior  to  the  sale  of 
Dr.  Burdell's  furniture;  whilst  in  the  basement  of  her 
house  she  heard  very  loud  noises  that  evening,  and  heard 
them  afterwards,  very  distinctly,  when  she  went  up  stairs 
to  her  room;  the  noises  were  apparently  as  if  some  person 
was  crying  "murder."  [Counsel  for  defense  stated  that 
these  noises  were  the  results  of  certain  experiments  that 
had  been  instituted  at  the  time  and  place  referred  to,  and 
informed  the  court  that  witness'  attention  had  not  been 
called  to  them  in  advance.]  Four  gentlemen,  witness  said, 
came  into  her  house;  Mr.  Stafford  was  one  of  them;  another 
was  Mr.  Uhl,  whom  she  now  recognized  by  his  countenance 
[he  being  in  court];  the  other  gentleman  she  did  not  know; 
they  asked  permission  to  go  up  to  the  second  floor;  the 
noise  was  heard  in  the  early  part  of  the  evening  in  the 
basement,  and  afterwards,  when  the  gentlemen  had  come 
in  and  gone  up  stairs,  it  was  heard  in  the  room  in  which 
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she  slept;  she  thought  she  could  hear  the  noise  of  a  person 
falling,  though  she  did  not,  at  that  time,  take  particular 
notice;  the  cry  was  very  distinct;  during  all  the  early  part 
of  the  evening  of  the  30th  of  January  witness  had  been  in 
the  front  basement  of  her  house,  and  heard  no  noise,  nor 
did  she  hear  any  noise  at  all  that  night;  the  first  she  knew 
of  the  homicide  was  next  day;  she  did  not  smell  anything 
particular  that  night. 

CoL  Christian  Schwartzwaelder,  the  husband  of  the  last 
witness,  returned  to  his  house  that  night  [the  30th  of  Jan- 
uary] about  twelve  o'clock,  and  went  up  stairs  to  bed;  the 
light  of  his  sleeping  apartment  was  very  dim,  and  there 
was  hardly  any  light  in  the  room. 

Cross-examined:  The  night  was  dark  and  foggy,  but  wit- 
ness did  not  think  it  stormed  at  the  time  he  went  into  his 
house;  he  did  not  smell  anything  unusual  in  the  atmos- 
phere, either  in  the  house  or  out  of  it,  and  heard  no  noise 
after  he  had  got  to  his  room,  to  which  he  retired  immediately 
after  getting  home;  the  gas  was  lighted  in  the  hall  on  the 
second  floor,  but  he  could  not  say  whether  the  shutters 
were  closed  or  opened. 

The  Court  suggested  that  to  ascertain  that  fact  the  coun- 
sel had  better  ask  the  lady. 

The  last  witness  [Mrs.  S.]  was  accordingly  inquired  of 
as  to  whether  the  shutters  were  closed  in  the  hall  the 
whole  way  up  the  window  on  that  night,  and  she  replied 
in  the  affirmative. 

Counsel  elicited  further  from  the  witness  on  the  stand 
that  he  could  not  tell  whether  he  turned  out  the  gas  in 
his  room  this  night  or  not,  but  that  he  turned  out  the  gas 
in  the  hall;  he  probably  turned  up  the  other  light  enough 
to  see  to  undress  and  prepare  for  bed;  he  generally  turned 
off  the  gas  finally  before  he  went  to  bed. 

Capt.  Dilks  was  recalled  and  examined  as  to  certain 
experiments  he  had  been  requested  to  make,  and  which  he 
did  make  last  week,  in  reference  to  the  extent  to  which 


NEW  YORK,  MAY,  1857.  529 

The  People  v.  Cunningham. 

the  rear  of  the  house,  in  Bond  street,  could  be  seen  from 
the  rear  window  of  Mr.  Fredericks'  house,  in  Bleecker 
street.  He  said  he  could  distinctly  see  the  rear  of  the 
houses  Nos.  29  and  31,  from  it;  those  houses  were  very 
similar  in  appearance,  save  that  they  were  painted  of  dif- 
ferent colors;  the  only  object  he  had  in  going  there  was 
to  locate  the  houses  that  were  in  sight. 

Mrs.  Foster  was  next  examined  by  the  district  attorney. 
She  said  she  was  one  of  the  matrons  of  the  City  Prison, 
and  had  been  since  its  first  organization;  Mrs.  C.  had  been 
under  her  charge  by  day,  and  she  had  had  occasion  to 
notice  how  Mrs.  C.  used  her  hands;  she  observed  her 
sewing  with  her  left  hand,  and  when,  upon  one  occasion, 
she  spoke  to  her  about  it,  Mrs.  C.,  in  reply,  said  that  she 
had  been  troubled  with  the  rheumatism  for  several  months, 
and  she  was  obliged  occasionally  to  use  her  left  hand  on 
that  account. 

Cross-examined  by  Mr.  Clinton:  Q.  Have  Mary  Dona- 
hoe  and  Hannah  Conlan  been  under  your  charge?  A.  Yes, 
sir. 

Q.  Have  you  been  to  them  to  ask  them  questions  as  to 
what  they  would  testify?  A.  At  one  time  they  made  some 
remarks  to  me  about  some  words  spoken  in  the  house  the 
evening  previous  to  the  murder;  I  told  them  not  to  say 
anything  to  me  about  it,  as  I  did  not  wish  to  hear  anything 
of  the  kind. 

Mrs.  Lavinia  Phelps  was  then  examined  by  the  district 
attorney,  and  testified  that  she  was  the  night  matron  of 
the  City  Prison,  and,  as  such,  Mrs.  C.  had  been  under  her 
c-harge.  Witness  had  noticed  that  Mrs.  C.  used  her  left 
hand  aptly  while  sewing  and  cutting,  and  when  she  used 
the  scissors,  needle  and  thimble. 

Cross-examined  by  Mr.  Clinton:  Q.  Did  not  Mrs.  C. 
complain  of  being  ill  a  part  of  the  time?  A.  Upon  two 
or  three  nights  she  did. 

Q.  Did  she  complain  of  rheumatism?  A.  Not  particu- 
PAR.— VOL.  VI.  34 
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larly  of  rheumatism  then;  she  said  that  she  had  had  rheu- 
matism. 

Q.  Did  she  complain  of  her  right  hand?  A.  She  said 
that  some  time  ago  she  had  had  rheumatism  in  her  right 
hand. 

Q.  Did  she  give  that  as  a  reason  why  she  used  her  left 
hand?  A.  She  said  that  she  had  had  rheumatism  some 
time  ago  and  had  disabled  her  hand. 

Q.  Did  she  give  that  as  a  reason?  A.  She  said  that  she 
had  had  the  rheumatism,  which  caused  her  to  use  her  left 
hand. 

Q.  Did  she  not  admit  that  she  was  left-handed?  A.  I 
do  not  recollect  that  she  did. 

John  W.  Blivens  was  then  called  by  the  prosecuting 
attorney,  and  testified  that  he  was  attached  to  the  Fifteenth 
district  police  station,  and  was  ordered,  on  Saturday  morn- 
ing, to  the  house  No.  31  Bond  street;  he  reached  there 
about  half-past  nine  o'clock,  and  he  went  into  the  room 
where  the  doctor  was  killed,  and  while  there  he  touched 
the  body.  On  returning  to  the  station-house  he  found  his 
left  hand  was  bloody,  and  he  washed  it.  He  remained  in 
the  house  perhaps  ten  minutes,  but  not  longer,  and  he 
then  went  back  to  the  station-house  to  make  his  report; 
went  out  of  the  front  door. 

Cross-examined  by  Mr.  Clinton:  Q.  What  part  of  your 
hand  was  bloody?  A.  The  whole  face  of  it  and  the  fingers 
that  I  used  to  turn  the  body  over. 

Q.  Did  you  not  rub  the  bannisters  on  your  way  down 
stairs?  A.  No,  sir. 

Q.  Or  the  wall?    A.  My  impression  is  that  I  did  not. 

Q.  Who  were  in  the  room  when  you  got  there?  A. 
There  were  three  gentlemen. 

Q.  Are  you  left  or  right-handed?     A.  Left-handed. 

Q.  In  going  out  of  the  front  door,  did  you  take  hold  of 
the  knob  of  the  door?  A.  Yes,  sir;  I  took  hold  of  the 
knob  to  open  the  door. 
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Q.  Did  you  take  hold  of  it  with  your  right  or  left  hand? 
A..  With  the  right  hand. 

By  a  Juror:  Is  there  any  probability  of  your  having 
got  blood  on  your  right  hand?  A.  No,  sir;  there  was  no 
blood  where  I  put  my  right  hand  on  the  body. 

By  a  Juror:  Were  you  aware  that  your  hand  was  bloody 
when  you  went  out?  A.  Yes,  sir;  I  was  very  careful  not 
to  touch  anything,  because  I  knew  my  hand  was  bloody. 

Dr.  David  Uhl  then  took  the  stand,  and  the  cross-exami- 
nation of  this  witness  was  resumed. 

Q.  When  you  went  to  No.  31  Bond  street,  did  you 
notice  the  appearance  of  blood  in  the  room  and  on  the 
premises  in  that  neighborhood?  A.  I  did,  carefully. 

Q.  You  have  already  stated  that  you  had  large  experi- 
ence in  examinations  in  cases  of  coroner's  inquests?  A.  I 
have  made  a  large  number  of  such  examinations. 

Q.  For  that  reason  your  attention  was  called,  of  course, 
to  the  material  points  in  reference  to  the  blood  found  here? 
A.  I  have  made  it  a  point  during  the  last  few  years  to 
examine  all  cases  to  which  I  had  access,  and  I  did  it  in 
some  manner  in  this  case. 

Q.  I  want  to  ask  you  if  you  looked  into  the  little  closet 
to  which  reference  has  been  made  [pointing  it  out  upon  the 
model]  ?  A.  I  examined  every  part  of  it  carefully,  and 
did  not  find  a  single  spot  of  blood  there. 

Q.  Was  there  anything  that  had  a  semblance  to  blood? 
A.  Nothing  of  the  kind. 

Q.  You  examined  it  with  a  great  deal  of  care?  A.  I 
did,  because  I  supposed  a  person  might  have  been  secreted 
in  that  room. 

Q.  Were  the  diagrams  which  represent  the  doctor's 
room,  and  the  spots  of  blood  found  there,  made  under 
your  direction?  A.  Yes,  sir. 

By  the  Court:  Do  they  give  an  exact  representation  of 
the  spots  of  blood,  as  you  found  them  there?  A.  They 
are  very  correct. 
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Q.  Who  was  the  artist  that  made  them?  A.  A  gentle- 
man by  the  name  of  Bensen.  Dr.  Mayne  went  with  me  and 
placed  the  furniture  in  the  exact  position  in  which  he  found 
it  on  the  Saturday  morning.  I  remained  with  the  artist  to 
see  that  he  took  the  blood-spots  correctly,  and  was  present 
during  the  whole  time  he  was  making  the  sketches. 

Q.  Just  describe  to  the  jury  the  blood-spots  in  that  room; 
first,  the  location  of  the  furniture,  and  then  where  the 
blood-spots  are  on  the  furniture? 

Dr.  Uhl,  by  means  of  the  painting,  then  described 
minutely  to  the  jury  the  location  of  the  various  articles  of 
furniture  in  the  room,  and  pointed  out  the  stains  of  blood 
which  were  found  upon  the  furniture,  doors  and  wall  of 
the  room. 

Q.  What  was  the  distance  between  the  secretary  and  the 
chair  that  had  the  blood  on  it?  A.  I  think  it  was  about 
ten  inches. 

Q.  What  was  the  distance  between  the  centre-table  and 
the  chair?  A.  It  was  about  sixteen  inches. 

The  Court:  Was  that  the  chair  which  stood  in  front  of 
the  secretary — the  one  spoken  of  as  being  turned  round 
toward  the  door  that  leads  into  the  hall?  A.  Yes,  sir. 

The  Court:  Will  you  not  describe  where  the  blood  was 
on  the  chair?  A.  It  was  on  the  inside  of  the  back,  and 
also  on  the  top  of  the  chair;  there  was  not  much  on  the 
outside. 

Q.  Was  there  any  other  chair  in  the  room  except  this 
one,  a  rocking  and  a  dental  chair?  A.  I  did  not  see  any  other. 

Q.  Was  the  rocking  chair  seated  west  of  the  centre- 
table?  A.  It  was  towards  the  fireplace. 

Q.  Was  there  any  blood  upon  that?     A.  None  whatever. 

Q.  Was  there  any  blood  upon  the  sofa?  A.  There  was 
none. 

Q.  Was  there  any  blood  upon  the  centre-table  or  upon 
anything  that  was  on  the  centre-table  ?  A.  There  was 
blood  on  the  newspaper  that  lay  on  the  centre-table. 
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Q.  Just  state  how  much  blood  there  was  there,  and 
what  was  its  character?  A.  There  was  very  little,  and  it 
was  in  round  drops. 

Q.  It  did  not  look  like  spurted  blood?     A.  No,  sir. 

The  Court:  Could  a  person  sitting  in  that  chair  by  the 
secretary,  see  to  read  from  the  gas  burner,  if  it  were  burn- 
ing at  the  space  between  the  two  windows?  A.  Very 
readily;  I  lit  up  the  room  one  night,  and  I  was  satisfied 
that  a  person  could  read  there. 

Q.  Making  the  location  here  with  this  chair  which  had 
the  blood  on  it,  and  going  to  the  south  part  of  the  room, 
what  traces  of  blood  are  there  in  the  room  towards  the 
window?  A.  Tracing  it  from  the  paper  on  the  table 
towards  the  little  desk  under  the  glass,  there  were  round 
spots  of  blood  on  the  carpet. 

Q.  Were  there  many  drops  of  blood  there?  A.  Not 
many;  there  were  a  few  drops  of  .blood  on  the  leaf  of  the 
table. 

Q.  Starting  then  from  that  table  and  going  towards  the 
body,  were  there  any  indications  of  blood?  A.  There 
were  also  a  few  drops  of  blood  in  that  direction. 

The  Court:  Ask  the  doctor  rather  from  what  he  saw  in 
the  room  where  he  supposed  the  deceased  was,  and  the 
course  he  took  to  get  to  the  place  where  the  body  was 
found,  where  were  the  drops  of  blood?  A.  They  were 
outside  of  the  rocking  chair,  between  it  and  the  grate. 

Q.  Were  there  any  marks  of  blood  in  this  part  of  the 
room?  A.  I  did  not  discover  any. 

Q.  From  the  secretary  round  to  this  map  [referring  to 
it  in  the  drawing],  there  were  more  or  less  drops  of  blood 
on  the  wall?  A.  There  were. 

Q.  And  none  upon  the  side  on  which  the  fireplace  was, 
and  none  at  the  end  except  upon  the  leaf  of  the  table 
where  this  newspaper  was?  A.  Yes,  sir. 

Q.  In  your  medical  judgment,  I  ask  you  from  the  posi- 
tion of  the  furniture  in  the  room  and  the  drops  of  blood, 
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where  the  first  blow  was  struck  on  Dr.  Burdell?  A.  I 
think  it  was  struck  when  he  was  sitting  in  the  chair  by  the 
secretary. 

The  Court:  Which  blow  was  the  first  one?  A.  The  one 
in  the  right  shoulder  in  the  clavicle. 

Q.  In  your  judgment  then  in  which  direction  did  Dr.  B. 
and  the  parties  go?  A.  Towards  the  door  leading  to  the 
hall,  judging  from  the  spots  of  blood  and  the  evidences  of 
the  struggle. 

Q.  Where  were  the  parties  when  the  blow  in  the  left 
carotid  was  struck;  the  doctor  and  the  person  who  struck 
him?  A.  It  is  impossible  to  tell  where  they  were 
standing. 

The  Court:  Judging  from  the  appearances,  you  can  give 
your  opinion?  A.  I  think  they  were  standing  in  front 
of  the  door  a  little  one  side. 

Q.  How  near  the  door?  A.  They  must  have  been  very 
near  it. 

Q.  Was  that  blow  given  when  the  doctor  was  standing 
or  when  he  was  upon  the  floor?  A.  While  he  was  stand- 
ing, no  doubt. 

Q.  The  evidence  of  the  blood  on  the  wall  settles  that 
fact?  A.  Beyond  question  it  does. 

Q.  If  struck  in  the  neck,  and  by  a  blow  from  a  person 
standing  in  front  intercepting  him  at  the  door,  what  would 
have  been  the  natural  manner  for  him  to  have  thrown  his 
head  and  neck?  A.  Away  from  the  blow  of  course;  that 
would  account  very  satisfactorily  for  the  spots  of  blood 
upon  the  wall. 

Q.  Would  the  blood  spurt  until  the  dagger  was  with- 
drawn? A.  It  would  not,  the  hand  and  the  dagger  would 
prevent. 

Q.  When  the  dagger  was  withdrawn  there  would  be 
spurted  blood?  A.  Yes,  sir. 

Q.  Would  the  time  which  it  would  take  for  the  jet  of 
blood  to  come  out  depend  upon  whether  the  person  was 
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inhaling  his  breath  or  not?  A.  It  would  depend  upon  the 
pulsation  of  the  heart  to  a  greater  or  less  extent. 

Q.  I  ask  you  medically  for  your  opinion  as  to  whether 
one  person  of  equal  strength  with  Dr.  Burdell  could  have 
inflicted  those  wounds  upon  him  with  the  resistance 
which  would  result  without  himself  or  herself  having 
marks  of  violence?  A.  I  can  only  judge  by  probabilities; 
it  is  probable  that  he  might  receive  marks  of  violence. 

Q.  Would  you  expect  to  find  marks  of  violence  upon 
the  person  who  committed  the  act  ?  A.  I  should 
undoubtedly. 

Q.  Did  you  look  particularly  at  Mrs.  Burdell  that  day 
to  see  if  she  had  any  marks  of  violence  upon  her?  A.  In 
the  evening  I  did. 

Q.  State  to  the  jury  whether  you  saw  any?  A.  I  went 
up  to  the  house  and  was  in  her  room.  My  suspicions 
were  very  much  excited  against  her.  I  observed  her  very 
closely,  and  when  I  left  the  room  I  shook  hands  with  her 
on  purpose  to  get  very  near  her  person.  I  did  not  dis- 
cover any  marks  of  violence  upon  her.  She  had  on  a  fur 
cape  which  dropped  off  from  her  shoulders. 

Q.  Were  her  shoulders  bare  so  that  you  could  see?  A. 
Yes,  sir. 

Q.  What  kind  of  a  day  was  it?     A.  A  chilly  day. 

Q.  Were  people  running  into  the  house  continually? 
A.  Yes,  sir. 

Q.  Did  you  look  at  her  neck  and  hands  to  see  whether 
there  were  any  marks  of  violence  upon  them?  A.  I  looked 
at  all  the  parts  of  her  body  exposed  to  view. 

Q.  You  observed  no  marks  of  violence?  A.  I  did  not 
observe  any. 

Q.  You  had  been  acquainted  with  her  for  some  time? 
A.  Professionally. 

Q.  Were  you  acquainted  with  Dr.  Burdell?  A.  Inti- 
mately, and  I  knew  Mrs.  C.  professionally  very  well. 

Q.  You  say  that  the  reason  you  made  this  close  obser- 


DECISIONS  IN  CRIMINAL  CASES. 


The  People  v.  Cunningham. 


vat  ion  was  because  your  suspicions  were  fixed  upon  her? 
A.  Through  the  day  things  occurred  there  that  induced 
me  to  think  that  some  person  in  the  house  committed  the 
murder.  I  observed  everything  with  especial  care  for 
that  reason. 

Q.  I  wish  you  would  state  what  traces  of  blood  you 
found  after  you  got  into  the  hall?  A.  As  you  go  out 
of  the  door  there  was  a  spot  of  blood  on  the  door  sill. 

Q.  Similar  in  character  to  the  round  drops  of  blood  here 
[pointing  to  the  drops  of  blood  as  depicted  in  the  draw- 
ing]? A.  Yes,  sir,  there  was  a  round  drop  of  blood  on 
the  outside. 

The  Court:  "Was  it  on  the  sill  or  in  the  hall?  A.  It  was 
on  the  sill  of  the  door,  and  there  is  no  question  that  the 
door  must  have  been  closed  during  the  struggle. 

Q.  The  drop  must  have  got  there  after  the  door  was 
opened?  A.  Yes,  sir. 

Q.  Where  did  you  next  observe  any  traces  of  bjood? 
A.  Going  down  stairs,  in  the  upper  hall,  on  the  right  hand 
side. 

Q.  Which  flight  of  stairs?     A.  The  first  short  flight. 

The  Court:  How  far  up  from  the  floor  was  this  blood? 
A.  It  was  on  the  base  moulding  of  the  stairs. 

[The  witness  here  pointed  out  on  the  drawing  the  exact 
locality.] 

Q.  Where  next  did  you  see  any  traces  of  blood?  A. 
The  next  I  saw  was  on  the  right  hand  side  of  the  wall. 

Q.  Would  it  be  a  place  where  a  person  going  down 
stairs  would  naturally  put  his  hands  to  the  wall,  if  going 
down  in  the  dark?  A.  Yes,  sir. 

Q.  Where  next  did  you  see  any  drops  of  blood?  A.  On 
the  base  moulding,  just  back  of  the  parlor  door,  on  the 
right  hand  side,  as  a  person  would  go  towards  the  base- 
ment; there  was  also  a  spot  of  blood  on  the  opposite  side. 
by  the  mahogany  railing  on  the  base  board,  about  the 
middle,  right  by  the  bannisters;  the  next  spot  of  blood 
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which  I  discovered  was  on  the  door  at  the  foot  of  the  base- 
ment stairs,  leading  into  the  basement  hall;  on  the  base- 
ment front  door  there  was  a  finger  mark  in  blood  on  the 
hinge  side,  very  much  like  a  spot  which  one  would  have 
made  feeling  for  the  knob  of  the  door  with  his  fingers. 

Q.  Did  you  go  into  the  basement  and  see  if  you  could 
find  any  blood  there?  A.  I  could  not  discover  any  there. 

Q.  Where  did  you  find  blood  first?  A.  I  found  a  drop 
of  blood  near  the  inside  hall  door,  on  the  floor,  right  by 
the  sill. 

Mr.  Dean:  Point  it  out  on  the  diagram  to  the  jury,  if 
you  please. 

The  witness  then  pointed  out  the  locality. 

Q.  Will  you,  in  your  judgment  as  a  medical  man.  tell 
the  jury  how  the  drops  of  blood  in  Dr.  Burdell's  room,  to 
the  south  and  west  of  the  centre-table,  got  there  [referring 
to  the  spots  on  the  floor  near  the  window,  and  on  the  paper 
on  the  centre-table]? 

Attorney  General  Gushing:  That  hardly  seems  to  be  a 
medical  question.  It  is  not  a  matter  of  medical  experience 
to  tell  how  a  drop  of  blood  comes  upon  the  floor. 

The  Court  decided  that  the  question  might  be  put. 

Q.  I  ask  you  how  to  account  for  the  drops  of  blood  in 
the  part  of  the  room  to  which  I  have  referred?  A.  They 
must  have  come  from  the  person  who  committed  the  deed; 
they  could  not  have  come  from  the  doctor. 

The  Court:  You  refer,  I  suppose,  to  the  drops  of  blood 
in  the  room,  which  you  found  going  round  from  the  secre- 
tary towards  the  window,  and  towards  where  the  body 
was  found.  Do  you  also  include  the  drops  of  blood  found 
upon  the  newspaper?  A.  Yes,  sir. 

The  Court:  Do  you  apply  your  remark  also  to  the  drops 
of  blood  that  you  found  in  the  hall,  and  on  the  stairs,  and 
upon  the  basement  door?  A.  That  was  the  conclusion  I 
formed. 

Q.  Would  the  clothing  of  the  person  who  committed 
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the  deed  absorb  the  blood,  so  that  it  would  not  drop  from 
the  clothing? 

Question  objected  to  by  the  prosecution. 

The  Court:  You  may  ask  him  the  question  whether,  if 
this  blood  was  spurted  on  a  person,  it  would  be  absorbed 
by  the  clothing? 

Q.  If  the  blood  was  spurted  upon  the  person,  would  it 
drop  off  the  length  indicated  by  these  maps,  which  show  the 
blood  in  the  room  and  the  wall?  A.  I  should  judge  that 
the  blood  would  likely  be  absorbed  by  the  clothing. 

The  Court:  The  blood,  if  spurted  on  a  person,  would  be 
absorbed  by  the  clothing?  A.  Very  rapidly;  these  drops 
were  very  peculiar,  and  were  round;  I  examined  them 
particularly,  and  called  the  attention  of  other  persons  to 
them. 

Q.  They  were  not  marks  of  the  foot?  A.  No,  sir. 
^.  Can  any  opinion  be  formed  as  to  whether  these  blows 
were  inflicted  by  a  right  or  left-handed  person  on  the  body 
of  Dr.  Burdell?  A.  The  examination  of  the  body  was  so 
miserably  conducted  that  it  is  impossible  to  tell  with  cer- 
tainty, in  my  judgment,  whether  the  blows  were  inflicted 
by  a  right  or  left-handed  person,  for,  in  all  cases  of  this 
kind,  everything  depends  not  only  upon  ascertaining  the 
external  position  of  the  wounds,  but  also  their  direction 
and  depth,  and  these  things  cannot  be  accurately  ascer- 
tained without  a  very  careful  examination;  there  are  a  few 
instances  on  record  where  such  a  matter  has  been  deter- 
mined, but  it  has  always  been  with  the  greatest  care,  and 
by  an  accurate  dissection,  performed  by  very  able  men. 

Q.  What  was  the  condition  of  the  body  at  the  time  of 
the  post  mortem  examination — was  anything  removed?  A. 
I  understood  that  the  viscera,  stomach  and  heart  had  been 
removed. 

Q.  With  the  viscera,  stomach  and  heart  removed,  could 
anything  be  told  by  a  probe?  A.  Nothing  satisfactory  at 
that  period. 
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Q.  I  want  to  ask  your  opinion,  as  a  medical  man, 
whether  these  blows  were  inflicted  by  a  person  who  had 
a  good  knowledge  of  the  human  body?  A.  I  never  yet 
examined  a  body  where  there  were  so  many  accurate  blows 
given. 

Q.  I  ask  you,  then,  for,  a  full  answer  to  the  question — 
what  degree  of  anatomical  knowledge  did  the  party  giving 
the  blows  evince?  A.  He  must  have  had  a  pretty  fair 
knowledge  of  anatomy. 

Q.  If  but  one  blow  had  been  given  which  was  fatal,  this 
blow,  for  instance,  in  the  neck,  you  might  have  thought 
that  accidental?  A.  I  should  have  thought  nothing  of  it 
particularly;  we  have  frequent  examinations  of  bodies 
where  a  great  many  blows  were  given,  but  we  hardly  find 
more  than  one  blow  that  reaches  the  vital  point. 

Q.  I  ask  you  if,  in  your  judgment,  the  blows  in  this  case 
were  accidental,  or  were  aimed  by  the  party  inflicting  them 
at  a  vital  part,  judging  from  the  wounds  on  the  body? 

The  Court:  The  witness  has  stated  already  that  they 
were  very  accurate  blows,  and  that  he  thought  they  were 
inflicted  by  a  person  having  considerable  knowledge  of 
anatomy. 

Q.  You  have  had  a  large  experience  in  post  mortem 
examinations  at  coroners'  inquests — where  persons  attempt 
to  commit  suicide,  how  is  it?  A.  In  nine  cases  out  of  ten 
they  hardly  ever  reach  the  artery,  and  fail  to  accomplish 
the  object  they  have  in  view. 

The  Court:  I  do  not  consider  that  it  is  hardly  necessary 
for  us  to  enter  upon  the  subject  of  suicide  here. 

Q.  The  blow  in  the  right  shoulder,  how  was  that  as  to 
its  being  aimed  at  a  vital  part?  A.  The  subclavian  artery, 
directly  under  the  clavicle,  is  a  vital  part. 

Q.  Do  you  know  whether  the  subclavian  artery  was 
wounded  in  this  case?  A.  I  do  not. 

Q.  Was  there  any  mark  of  violence  upon  his  face?  A. 
There  was  a  slight  abrasion  upon  the  bridge  of  his  nose. 
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Q.  How  was  that  probably  caused?  A.  It  looked  like 
a  bruise,  as  if  he  had  fallen  against  something;  it  was  a 
contusion  more  than  anything  else;  it  might  have  been 
caused  by  falling  against  any  substance  upon  the  floor. 

Q.  I  want  you  to  state  whether  your  attention  was  called 
to  the  mark  upon  the  neck,  which  has  been  referred  to  in 
the  progress  of  the  trial?  A.  My  attention  was  particu- 
larly called  to  it. 

Q.  State  the  time  when  your  attention  was  first  called 
to  it?  A.  Immediately  after  Dr.  Francis  had  offered  his 
testimony  before  the  coroner;  it  was  between  eleven  and 
twelve  o'clock  in  the  morning;  I  examined  the  neck 
closely,  and  made  up  my  mind  that  the  appearance  about 
the  neck  and  face  by  lying  upon  his  face  during  the  entire 
night,  with  his  head  twisted  a  little  to  one  side;  the  appear- 
ance on  the  neck  would  have  been  caused  by  the  pressure 
of  the  handkerchief;  my  attention  was  so  much  called  to 
this  subject  that  through  the  inquest  I  asked  several  who 
came  to  examine  the  neck,  and  they  all  agreed  with  me. 

Q.  You  say  your  attention  was  particularly  called  to 
this,  and  that  you  examined  the  neck — state  what  exami- 
nation you  gave?  A.  I  got  down  on  my  knees  by  the 
body  and  examined  it  with  my  fingers;  I  looked  at  it  care- 
fully, and  examined  it  from  day  to  day  with  reference  to 
that  point,  until  the  body  was  buried. 

The  Court:  Did  this  mark  upon  the  neck  grow  very 
faint  from  day  to  day?  A.  There  was  no  appearance  of  it 
after  the  first  day,  and  it  all  disappeared. 

Q.  Would  an  anatomical  examination  of  the  brain  have 
determined  the  question  of  strangulation?  A.  It  would 
have  done  so,  if  there  had  been  any  considerable  exami- 
nation. 

Q.  There  was  no  anatomical  examination  of  this  body? 
A.  Not  to  my  knowledge. 

Q.  I  want  to  call  your  attention  to  the  wound  in  the 
left  arm,  which  has  been  spoken  of  by  Dr.  Francis  and 
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which  he  says  he  did  not  particularly  examine  himself. 
I  ask  you  if  you  examined  it  yourself  and  saw  the  wound 
probed.  Give  the  position  of  the  wound,  if  you  please? 
A.  I  do  not  think  the  wound  was  probed  in  my  presence; 
it  went  between  the  bones  of  the  forearm,  just  below  the 
bones  of  the  elbow. 

Q.  How  was  that  blow  inflicted,  and  in  what  position 
would  Dr.  Burdell  have  been?  A.  That  blow  was  given 
as  he  held  up  his  arm  to  ward  off  other  blows. 

Q.  Would  that  blow  necessarily  require  a  good  deal 
of  strength  to  give  it  force?  A.  I  should  judge  so. 

Q.  I  ask  you  whether  the  instruments  which  were  shown 
you  last  night  could  have  inflicted  the  wounds?  A.  No, 
sir. 

By  Attorney  General  Gushing:  Q.  Are  you  the  family 
physician  of  Mrs.  Cunningham?  A.  I  have  been. 

Q.  For  how  long  a  time?     A.  For  a  year  and  a  half. 

Q.  You  spoke  of  the  post  mortem  examination  not  being 
a  proper  one.  Did  you  have  reference  to  the  manner  or  the 
time  in  which  it  was  done?  A.  The  whole  manner  of  the 
examination. 

By  Attorney  General  Gushing:  Q.  Was  it  or  was  it  not 
done  correctly?  A.  I  do  not  think  any  of  it  was  done 
correctly. 

Q.  Did  you  see  it  go  on  during  its  progress?  A.  I 
did  not. 

Q.  What  was  the  object  of  this  examination?  A.  It  was 
to  determine  the  external  appearance  of  the  wounds,  their 
length  and  to  decide  if  possible  whether  the  knife  which 
was  shown  the  last  night  could  have  produced  the  wounds; 
that  one  part  of  it  was  not  correct. 

Q.  What  else  did  you  want  to  do?  A.  We  wanted  an 
examination  to  determine  the  depth  and  length  of  the 
wound. 

Q.  Can  you  not  determine  their  direction  and  length  by 
a  probe?  A.  You  cannot  accurately. 
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Q.  When  you  went  into  the  house  you  say  you  saw  Mrs. 
C.,  that  your  suspicions  of  her  were  aroused,  that  you 
examined  her,  that  she  had  a  cape  around  her  neck,  which 
fell  off  when  you  shook  hands  with  her?  A.  Yes,  sir. 

Q.  How  was  she  dressed?     A.  In  a  dark  merino  dress. 

Q.  How  low?  A.  It  was  not  what  we  call  a  low-necked 
dress.  It  appeared  to  be  very  much  like  the  dress  which 
tihe  has  on  at  present. 

Q.  Did  your  examinations  amount  to  anything  whatever, 
except  that  upon  shaking  hands  with  her  you  saw  noth- 
ing? A.  I  merely  looked  at  her  closely  but  did  not 
observe  anything. 

Q.  In  reference  to  these  drops  of  blood  which  came  from 
the  persons  around,  you  mean  to  be  understood  that  in 
your  judgment  they  did  not  come  from  Dr.  Burdell?  A.  I 
think  they  must  have  come  from  the  persons  who  walked 
around  in  that  direction. 

Q.  Whether  they  might  not  have  come  from  persons  who 
walked  around  there  an  hour  or  two  after  his  death,  you 
do  not  know?  A.  No,  sir. 

Q.  In  reference  to  the  knowledge  this  person  must  have 
had  who  inflicted  these  wounds,  could  you  strike  as  cor- 
rectly yourself  fifteen  times?  A.  I  doubt  it  very  much. 

Q.  So  then  it  depends  upon  either  skill  or  knowledge 
of  the  fact?  A.  It  does  in  a  great  degree;  but  at  the  same 
time  I  might  strike  those  blows  in  that  way. 

Q.  Did  you  ever  see  as  many  bad  blows  in  a  body  as 
this? 

Witness:  What  do  you  mean  by  bad  blows? 

Counsel:  Those  that  are  struck  at  random,  as  Dr.  Fran- 
cis stated?  A.  I  saw  a  body  once  that  had  twenty-five 
wounds  in  it,  and  only  one  mortal  wound. 

Q.  Stabs?    A.  Stabs. 

Q.  Where  was  this?  A.  That  was  down  "in  Trinity 
place. 

Q.  As  to  this  wound  under  the  arm,  can  you  tell  whether 
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that  was  made  before  or  after  the  wound  in  the  heart  and 
the  neck.  Is  there  anything  you  can  judge  from  anato- 
mically, or  in  any  other  way,  as  to  how  that  was?  A.  No, 
I  cannot  tell  now,  because  I  did  not  dissect  the  wound, 
and  I  could  not  tell  if  I  had  dissected  the  wound. 

Q.  Evidently,  when  that  blow  was  struck,  the  doctor  did 
not  have  hold  of  anybody?  A.  No;  I  think  in  his  strug- 
gles he  held  up  his  hand  to  ward  off  the  blows. 

Q.  You  don't  know  whether  he  had  his  head  down  or 
not;  all  we  want  to  get  at  is  whether  he  could  not  have 
had  hold  of  the  assailant's  hand  at  the  time,  or  could  not 
have  been  grasping  any  object?  A.  I  cannot  say  that  he 
could  not  have  been  grasping  any  object. 

Q.  Well,  is  it  not  probable?  A.  I  think,  as  I  stated 
before,  that  the  blow  was  given  as  he  was  holding  his 
hand  up;  the  direction  of  the  blow,  the  place  and  situation, 
and  the  natural  appearance  of  the  wound,  all  combined, 
and  everything  else,  lead  me  to  believe  that. 

Q.  Then  your  idea  that  there  must  have  been  a  struggle, 
and  that  the  person  who  committed  the  act  must  have 
received  some  personal  violence,  depends  altogether  on 
whether  the  doctor  made  any  struggle  to  get  hold  of  the 
other?  A.  All  those  circumstances  would  modify  it. 

Q.  You  assume  that  a  man  of  his  physical  strength 
would  have  made  resistance?  A.  I  assume  that  natu- 
rally. 

Q.  And  if  he  did  and  had  got  hold  of  the  person,  he 
would  undoubtedly  have  left  marks  on  him?  A.  Yes,  sir 

By  a  Juror:  Q.  The  leaf  of  the  table  was  turned  down 
you  say — was  the  blood  on  it  stains,  or  what?  A.  There 
were  several  little  round  drops. 

Q.  How  would  it  drop?  A.  They  were  round  drops;  I 
only  tell  you  the  facts  of  the  case. 

Q.  The  leaves  might  have  been  turned  down  after  the 
drops  got  on?  A.  I  don't  know  what  might  have  been. 

Q.  Did  the  furniture  or  anything  in  the  room  exhibit 
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any  evidence  of  a  struggle?     A.  There  was  nothing  upset. 

The  witness  withdrew. 

The  district  attorney  said  that  he  would  now  put  in  as 
evidence  paper  No.  11,  found  in  Eckel's  secretary.  He 
read  it  to  the  court,  as  follows: 

"  In  consideration  of  the  settling  of  the  two  suits  pend- 
ing betwixt  myself  and  Mrs.  Emma  Augusta  Cunningham, 
I  agree  as  follows:  1st.  I  agree  to  extend  to  Mrs.  Emma 
Augusta  Cunningham,  and  her  family,  my  friendship 
through  life.  2d.  I  agree  never  to  do  anything  to  the  dis- 
advantage of  Mrs.  Emma  Augusta  Cunningham.  3d.  If  I 
continue  to  occupy  the  premises  No.  31  Bond  street,  I  will 
rent  to  Mrs.  Emma  Augusta  Cunningham  the  rooms  she 
now  occupies  at  the  rate  of  $800  per  annum. 

"  HARVEY  BURDELL." 

The  district  attorney  then  read  the  following  admission 
in  evidence: 

"  It  is  admitted  that,  on  the  15th  of  October  last,  Mrs. 
Emma  Augusta  Cunningham,  the  present  prisoner,  com- 
menced two  actions  against  Dr.  Harvey  Burdell ;  one 
in  the  Superior  Court  of  the  city  of  New  York,  and  the 
other  in  the  Supreme  Court;  and  that  one  action  was  for 
breach  of  promise  of  marriage,  and  the  other  for  slander; 
that  the  defendant  was  arrested  in  each  of  the  said  actions, 
and  held  to  bail  in  the  aggregate  sum  of  $12,000;  that 
both  those  actions  were,  on  the  22d  day  of  October,  dis- 
continued by  agreement  of  the  parties  to  said  actions." 

The  Court  urged  the  counsel  for  the  defense  to  proceed 
to  open  their  case.  The  district  attorney  said  that  he  had 
another  witness,  Dr.  McGuire,  to  call,  who  was  not  in  court, 
but  promised  to  be  in  attendance  on  being  sent  for.  The 
judge  said  he  might  be  examined  afterwards,  whereupon, 

Mr.  Dean  rose  and  said:  If  your  honor  please,  we  have 
a  motion  to  make.  It  is  that  this  prosecution  be  dismissed. 

District  Attorney:  If  the  court  please,  before  any  argu- 
ment is  made  upon  that,  I  must  object. 
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The  Court:  It  is  a  very  unusual  proceeding. 

District  Attorney:  Excuse  me,  if  your  honor  please,  I 
will  state  my  objection  and  then  take  my  seat.  The  com- 
mon law,  and  the  statute  based  on  it,  provide  that  when 
two  defendants  are  indicted  together,  and  are  on  trial 
together — and  such  has  been  the  law  ever — a  motion  may 
be  made  to  the  court  to  instruct  the  jury  then  and  there, 
at  the  termination  of  the  evidence  for  the  prosecution,  that 
in  the  judgment  of  the  court  no  case  has  been  made  out 
against  one  or  other  of  the  prisoners  on  trial,  with  the 
view  of  enabling  the  other  party  thus  joined  and  thus  put 
upon  trial,  to  be  put  upon  the  witness  stand  and  made  a 
witness  of.  But,  sir,  when  a  party  is  alone  upon  trial, 
when  a  party  is  alone  upon  an  indictment,  and  the  prose- 
cution rest  their  case,  the  jury  must  pass  upon  it,  and  the 
defendant  may  or  may  not  put  in  his  testimony.  The  case 
may  go  to  the  jury  upon  the  testimony  of  the  prosecution, 
but  I  never  heard  of  such  a  thing  as  a  motion  to  non-suit 
in  a  case  of  this  kind. 

The  Court:  I  will  hear  the  other  side. 

District  Attorney:  Well,  sir,  I  have  a  still  further  objec- 
tion, and  that  is,  that  under  the  guise  of  a  motion  to  dismiss 
this  case,  which  is  either  a  legal  motion  or  not,  as  the 
object  is  stated,  that  any  argument  should  be  heard. 

The  Court:  You  will  take  your  seat,  sir;  I  deny  the 
motion. 

Mr.  Dean:  If  the  prosecution  will  wait  till  we  state  what 
the  motion  is — 

District  Attorney:  I  apologize  to  my  learned  friend  on 
the  other  side.  I  heard  him  distinctly  state  that  he  would 
now  move  to  dismiss  the  case. 

Mr.  Dean:  Unless — 

The  Court:  So  I  understood  him. 

District  Attorney:  But  without  any  qualification.  I  deny 
the  right  of  the  counsel  to  make  the  motion  under  any 
qualification  whatever. 

PAR.— VOL.  VI.  35 
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The  Court:  I  will  hear  the  counsel. 

Mr.  Dean:  I  have  no  doubt  but  that  I  can  refer  the 
public  prosecutor  to  a  case  which  he  remembers  very  well, 
and  in  which  this  motion  was  not  only  made,  but  the  action 
of  the  court  was  in  conformity  with  it 

District  Attorney:  By  consent  of  the  parties.  You  mean 
the  Lutener  case,  in  which  Mrs.  Hayes  was  the  defendant. 

Mr.  Dean:  No,  not  the  Lutener  case.  Our  motion  is 
this,  that  your  honor  direct  an  acquittal  of  this  prisoner, 
on  the  evidence  as  it  now  stands,  unless  the  public  prose- 
cutor calls  as  witnesses  Mr.  Snodgrass,  Mr.  Eckel,  Augusta 
Cunningham  and  Ellen  Cunningham — parties  who  were  in 
the  house  at  the  time  of  the  homicide,  who  were  capable 
of  committing  it,  and  who  were  witnesses  before  the 
coroner.  I  would  say  that  this  is  far  from  being  an  unpre- 
cedented motion;  that  it  is  a  motion  that  was  made  in  the 
Austin  case,  before  his  honor  Judge  Edwards,  in  a  Court 
of  Oyer  and  Terminer,  held  in  this  very  building,  and 
granted. 

One  of  the  witnesses  happened  to  be  in  Illinois,  and  that 
was  admitted  as  a  sufficient  excuse  for  not  calling  him. 
And  if  there  is  any  question  about  this  being  a  rule  of  law, 
I  will  refer  your  honor  to  the  case  of  The  Queen  v.  Bowen, 
reported  in,  I  think,  the  9th  of  Carrington  and  Paine, 
where  the  public  prosecutor  took  the  same  ground,  viz: 
That  he  was  not  obliged  to  call  everybody  who  might  know 
about  the  case,  and  the  judge  who  presided  on  that  trial 
replied  that  the  object  of  a  criminal  trial  is  not  a  convic- 
tion, but  to  arrive  at  the  truth,  and  if  the  public  prosecutor 
neglects  to  call  those  witnesses  who  are  supposed  to  have 
a  knowledge,  or  who  are  in  a  position  where  they,  them- 
selves, might  have  committed  the  offense,  not  themselves 
being  indicted,  the  court  will  put  them  on  the  stand  and 
give  to  the  defense  the  right  to  a  cross-examination  of 
them.  Now,  your  honor  will  see  the  propriety  of  this 
rule.  Here  are  persons  who  were  in  that  house;  there  is 
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no  evidence  in  this  case,  and  there  is  no  pretense  of  any 
evidence. 

The  Court:  You  need  not  discuss  what  the  evidence  is. 
It  would  not  be  proper  on  the  ground  on  which  you  put 
your  motion. 

Mr.  Dean:  I  put  it  upon  this  ground — 

The  Court:  Because  if  you  are  satisfied  to  let  the  case 
go  to  the  jury,  I  can  dispose  of  it  in  the  charge  I  am  pre- 
pared to  give  them. 

Mr.  Dean:  The  question  is  whether  we  have  not  a  right 
to  compel  the  prosecution  to  put  those  persons  on  the  stand. 

The  Court:  If  you  will  show  me  any  authority  which 
will  satisfy  the  court  that  it  has  a  right  to  compel  the 
prosecution  to  put  witnesses  on  the  stand,  whom  they  do 
not  see  fit  to  place  there,  I  will  hear  you. 

Mr.  Dean:  The  case  of  Austin. 

The  Court:  I  should  feel  very  unwilling  myself  to  take 
the  case  out  of  the  hands  of  the  prosecuting  counsel  and 
the  Attorney  General  of  the  State.  I  require  a  decision 
of  the  Supreme  Court,  on  argument,  for  that.  My  judg- 
ment is  that  it  would  be  an  improper  interference  by  the 
court  with  the  duties  which  the  law  has  confided  to  others, 
who  are  responsible  for  the  manner  in  which  they  discharge 
them.  I  am  satisfied  when  I  have  discharged  mine. 

Mr.  Dean:  Then  your  honor  will  not  be  bound  by  the 
the  authority  of  the  Court  of  Oyer  and  Terminer? 

The  Court:  No,  sir. 

Mr.  Dean:  I  can  show  an  authority  in  England  directly 
on  the  point. 

District  Attorney:  I  will  just  say  this,  that  in  England 
there  is,  as  many  gentlemen  know,  a  peculiar  rule  by 
which  the  King's  counsel  must  call  every  witness  whose 
name  is  indorsed  on  the  indictment. 

The  Court:  Certainly,  and  there,  too,  all  criminal  prose- 
cutions are  prosecuted  by  private  parties  and  not  on  behalf 
of  the  people,  as  they  are  here. 
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Mr.  Dean:  I  am  aware  of  that.  The  Attorney  General 
however,  has  to  conduct  the  prosecution. 

The  Court:  No,  sir;  it  is  done  by  private  counsel.  The 
Attorney  General  is  very  often  counsel  for  the  defendant. 

Mr.  Dean:  The  question  here  is  one  of  practice,  and 
that  practice  we  say  is  the  practice  of  the  Court  of  Oyer 
and  Terminer.  We  come  here  and  apply  to  have  it  fol- 
lowed up. 

The  Court:  I  shall  not  do  it  in  this  case. 

Mr.  Dean:  Well,  we  take  an  exception,  of  course,  to 
that.  Now  we  move  to  dismiss  the  case,  on  the  ground 
that  this  court  is  not  legally  constituted. 

The  Court:  What  is  the  ground  of  that  motion? 

Mr.  Dean:  That  I  merely  state.  I  do  not  mean  to  argue 
it.  We  want  it  to  merely  appear  properly  on  the  record. 

Mr.  Dean  stated  his  objection  to  the  authority  of  the 
Court  to  be  based  on  that  law  which  required  two  alder- 
men to  sit  on  the  Court  of  Oyer  and  Terminer  with  the 
judge. 

The  judge  overruled  the  objection,  and  the  counsel  for 
the  prisoner  excepted. 

Benjamin  F.  Maguire  was  then  examined  by  the  district 
attorney,  and  said  he  was  a  dentist  by  profession;  he  was 
acquainted  with  Dr.  Harvey  Burdell,  and  had  often  seen 
him  write;  was  very  well  acquainted  with  his  handwriting. 

The  district  attorney  directed  his  attention  to  the  papers 
found  in  Eckel's  secretary.  After  examining  them,  he  said 
that  No.  1  was  not  in  Dr.  Burdell's  handwriting;  he  thought 
No.  2  was;  No.  3  did  not  purport  to  be  in  the  doctor's 
handwriting;  No.  4  was  not  in  his  handwriting;  the  body 
of  No.  5  was  not,  but  the  indorsement  was  in  Dr.  Burdell's 
writing;  No.  6  was  in  his  handwriting;  the  filling  up  of 
the  printed  lease  (No.  7)  resembled  the  doctor's  writing, 
but  witness  did  not  think  it  was  his;  No.  8  was  in  his 
writing,  as  was  also  No.  9;  Nos.  10  and  11  were  also 
written  by  Dr.  Burdell. 
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The  revolver  found  in  Mrs.  Cunningham's  room  was 
then  produced  and  shown  to  the  witness.  He  said  it  pre- 
cisely resembled  the  pistol  which  Dr.  Burdell  purchased 
four  years  ago  in  his  presence;  he  had  often  seen  Dr.  Bur- 
dell  shoot  with  it;  to  the  very  best  of  his  judgment  it  was 
the  same  revolver. 

Cross-examined  by  Mr.  Clinton:  On  the  cross-examination 
the  witness  stated  that  his  mother  and  Dr.  Burdell's  mother 
were  sisters;  that  he  was  not  on  friendly  terms  with  him, 
and  had  had  a  litigation  with  him;  that  he  was  not  on 
speaking  or  visiting  terms  with  Dr.  Burdell  at  the  time  of 
the  homicide;  the  witness  also  gave  evidence  tending  to 
show  that  other  relations  of  Dr.  Burdell  were  not  on 
friendly  terms  with  him. 

The  district  attorney  then  proved  by  the  witness  that 
he  had  used  the  pistol  shown  him;  that  he  and  Dr.  Burdell 
had  practiced  with  it  in  shooting  at  a  candle  in  his  cellar. 

The  prosecution  here  rested  their  case. 

The  defense  was  then  opened  to  the  jury  by  Henry  L. 
Clinton. 

The  Rev.  iMher  F.  Heecher,  of  Saratoga  Springs,  was 
called  as  the  first  witness  for  the  defense,  and  was  exam- 
ined by  Mr.  Dean.  He  testified  that  he  resided  at  Sara- 
toga Springs;  was  a  teacher,  and  of  the  Baptist  denomina- 
tion; he  knew  Dr.  Harvey  Burdell,  and  became  acquainted 
with  him  at  Saratoga  Springs  in  June,  1856;  he  knew  the 
prisoner  at  the  bar,  and  became  acquainted  with  her  at 
Saratoga  Springs  on  the  26th  July  last;  Dr.  Harvey  Bur- 
dell introduced  her  to  him  at  the  depot  in  Saratoga 
Springs;  she  boarded  at  the  same  house  with  witness  for 
three  weeks;  he  saw  Dr.  Burdell  at  Saratoga  two  or  three 
times  during  that  time;  was  not  certain  where  he  boarded, 
but  saw  him  at  the  house  where  Mrs.  Burdell  boarded;  on 
one  occasion  they  rode  out  together,  and  witness  put  them 
in  the  carriage;  a  daughter  of  Mrs.  Burdell  is  now  in  wit- 
ness' school;  the  house  in  Saratoga  where  Mrs.  Burdell 
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boarded  was  attached  to  the  institution  as  a  boarding  house 
for  the  pupils;  during  the  summer  vacation,  however,  it  is 
used  as  a  boarding  house  for  visitors  of  a  high  grade  at  the 
Springs;  Mrs.  Burdell's  daughter  went  to  the  school  in  the 
last  week  of  September  last,  and  has  been  there  ever  since; 
her  name  is  Georgiana;  witness  was  in  New  York  on  Fri- 
day, the  30th  of  January  last,  and  was  at  the  house  No.  31 
Bond  street,  on  that  day,  at  about  one  o'clock;  saw  there 
Mrs.  Burdell,  Miss  Van  Ness,  Dr.  Burdell  and  a  boy  who 
admitted  him;  the  interview  was  in  the  back  parlor;  Dr. 
Burdell  came  in  after  witness  entered;  when  the  doctor 
came  in  there  was  no  one  in  the  room  except  Mrs.  Burdell 
and  witness,  and  witness  noticed  nothing  in  the  doctor's 
manner  nor  in  Mrs.  Burdell's  that  was  unusual;  he  made 
an  appointment  with  Mrs.  Burdell  to  take  her  daughter  to 
Saratoga  with  him  the  next  day;  Mrs.  Burdell  was  to  send 
Georgiana  to  the  Hudson  Eiver  Railroad  depot  at  11  o'clock 
the  next  day,  and  witness  left  her  with  that  understanding; 
he  was  not  certain  that  Dr.  Burdell  knew  of  this  appoint- 
ment. 

Q.  Do  you  remember  whether  Mrs.  Burdell,  on  that 
occasion,  invited  you  to  return  to  the  house  and  dine  that 
day,  and  to  stay  all  night? 

The  district  attorney  objected  to  this,  as  a  leading  ques- 
tion. 

The  question  was  waived. 

Q.  In  December  last,  were  you  paid  for  the  tuition  of 
Georgiaua?  A.  Not  directly,  but  I  received  money — 

The  District  Attorney:  I  object. 

Q.  You  were  paid  indirectly?     A.  Yes. 

Q.  Who  paid  you?     A.  My  brother,  Wm.  A.  Beecher. 

Cross-examined:  Q.  You  have  called  the  prisoner  Mrs. 
Burdell;  did  you  know  her  as  Mrs.  Burdell  on  the  day 
when  you  were  at  the  house  No.  31  Bond  street?  A.  No, 
sir. 

Q.  As  Mrs.  Cunningham?     A.  Yes. 
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Q.  You  had  never,  up  to  that  time,  known  her  by  any 
other  name?  A.  No. 

Questions  as  to  Dr.  Burdell's  knowledge  that  Georgiana 
was  to  be  sent  to  Saratoga,  were  ruled  out. 

William  A.  Heecher,  sworn  and  examined  by  Mr.  Dean, 
stated  that  he  was  a  brother  of  last  witness,  and  had  heard 
his  testimony;  he  had  given  his  brother  a  check  for  money 
for  the  tuition  of  Georgiana  Burdell,  and  received  that 
check  from  Dr.  Burdell,  upon  the  Artizan's  Bank;  the 
check  was  for  sixty  dollars,  and  dated  ahead  a  few  days. 

Dr.  John  F.  Carnochan,  sworn  and  examined  by  Mr. 
Dean,  testified  that  he  was  Professor  of  Surgery  in  the 
New  York  Medical  College.  He  was  asked  his  age  and 
the  length  of  time  he  had  practiced  his  profession.  The 
doctor  stated  that  he  practiced  for  eighteen  or  nineteen 
years.  He  was  present  at  No.  31  Bond  street  on  the  Mon- 
day succeeding  the  murder,  and  saw  the  body  of  Dr.  Bur- 
dell, but  did  not  examine  it  manually  at  all.  He  had  read 
the  medical  examination,  as  signed  by  Drs.  Uhl,  Wood- 
ward and  others,  and  saw  two  or  three  of  the  wounds 
measured.  He  noticed  the  wound  in  the  neck,  and  con- 
sidered it  a  very  dangerous  one — very  likely  to  prove 
fatal.  The  vital  organs  which  are  located  in  the  region 
where  that  wound  was  given  are  the  large  blood  vessels 
of  the  neck  and  the  nerves  of  the  neck;  the  large  nerves 
which  lead  from  the  brain  to  the  stomach  and  lungs,  and 
other  nerves.  Of  the  wound  in  the  right  shoulder,  witness 
was  proceeding  to  speak,  when  he  was  interrupted  by  the 

District  Attorney:  If  the  court  please,  we  should  be 
happy  to  hear  Dr.  Carnochan  on  any  point  of  which  he  has 
medical  knowledge;  but  we  must  require  him  to  confine 
himself  to  what  he  saw.  Unless  comparisons  of  medical 
testimony  were  accompanied  by  simultaneous  observations, 
we  object  to  this  evidence. 

The  Court  decided  that  counsel  for  defense  might  put  a 
hypothetical  case  and  take  the  doctor's  opinion. 
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Counsel  produced  the  physician's  report  of  the  medical 
examination,  and  read  it  section  by  section.  Dr.  Carno- 
chau  answered  the  questions  put  to  him  as  follows: 

1.  The  wound  in  the  left  breast,    below  the   nipple, 
between  the  fourth  and  fifth  ribs,  he  considered  dangerous, 
most  probably  fatal. 

2.  Wounds  in  the  heart  are  almost  invariably  fatal,  but 
not  so  immediately  fatal  as  a  wound  in  one  other  part 
would  be.     This  part  was  at  the  junction  of  the  head  with 
the  spinal  column.     A  wound  given  there  kills  instantly; 
but  a  man  may  live  for  a  short  time  after  receiving  a  wound 
in  the  heart. 

3.  A  wound  directed  so  as  to  pierce  the  right  ventricle 
of  the  heart  would  most  certainly  prove  fatal,  particularly 
if  the  instrument  with  which  it  was  inflicted  were  drawn 
out. 

4.  The  wound  in  the  right  shoulder  would  be  likely  to 
prove  fatal.     One  of  the  large  arteries  in  proximity  to  the 
heart  passes  there,  and  a  blow  there  would  be  one  of  the 
most  dangerous  wounds  that  could  be  inflicted. 

[Witness  showed,  by  a  series  of  anatomical  plates,  the 
position  of  the  principal  wounds.] 

Q.  Do  you  consider  that  these  wounds,  looking  at  them 
professionally,  were  inflicted  by  some  person  who  had  a 
good  knowledge  of  the  anatomy  of  the  human  body?  A. 
The  fact  that  so  many  wounds  were  inflicted  at  such  points 
induces  me  to  believe  that  there  must  have  been  knowledge 
in  regard  to  those  localities. 

Q.  Do  you,  from  the  evidence  in  this  case,  supposing  it 
to  be  true,  consider  that  these  wounds  were  accidental  in 
their  position,  or  intentional?  A.  From  so  many  wounds 
having  been  directed  to  important  points,  I  should  say 
they  were  intentional;  that  is  the  inference  in  my  own 
mind. 

Q.  You  have  had  considerable  practice  as  a  surgeon,  in 
looking  at  wounds  inflicted  by  violence?  A.  A  great  deal; 
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I  am  surgeon  to  the  largest  hospital  in  the  country,  I 
believe,  and  besides,  in  private  practice,  I  have  seen  a  great 
deal  of  surgery. 

Q.  Have  you  ever  known  a  case  where  so  many  wounds 
were  inflicted  in  vital  parts?  A.  I  never  have. 

Witness  further  stated  that  he  had  been  in  the  room 
where  the  murder  was  committed  since  his  first  visit,  and 
was  in  company  with  Drs.  Uhl  and  Roberts  in  examining 
the  blood  and  marks.  He  gave  it  as  his  opinion  that  the 
first  blow  received  by  Dr.  Burdell  was  given  in  the 
shoulder,  while  the  doctor  was  sitting  at  his  desk  near  the 
door,  on  the  right  hand  side  going  out,  and  that  it  was 
inflicted  by  a  person  standing  behind  him.  The  natural 
inference  is  that  the  person  struck  jumped  up,  panic- 
stricken,  and  made  towards  the  door,  that  the  assailing 
party  tried  to  intercept  him  and  prevent  him  from  getting 
out;  and  that  while  standing  face  to  face,  or  Dr.  Burdell  a 
little  to  one  side,  the  left  side  of  the  neck  was  wounded. 
The  relative  position  of  the  parties  when  the  left  side  of 
the  neck  was  struck,  according  to  witness'  theory,  would 
be,  that  Dr.  BurdelPs  face  was  towards  the  door,  or  per- 
haps slightly  turned,  and  that  the  person  who  struck  the 
blow  had  his  back  to  the  door. 

Q.  Do  you  think  this  was  a  left  or  right-handed  blow? 
A.  I  should  judge  the  right;  I  judge  from  the  position 
of  the  spot  of  blood  on  the  wall. 

[Witness  illustrated  positions  by  a  diagram  of  the  room.] 

Q.  Suppose  there  had  been  but  one  person  to  inflict 
those  wounds,  and  that  there  were  evidences  upon  Bur- 
dell's  arms  and  person  of  a  stout  resistance  on  his  part, 
should  you  judge  that  a  person  of  less  strength  than  he 
could  have  inflicted  those  wounds  without  showing  marks 
of  the  struggle?  A.  No;  I  should  say  not. 

Q.  Suppose  that  one  person  were  a  woman,  would  the 
probability  of  marks  being  left  upon  her  person  be  greater 
than  on  the  person  of  a  man?  A.  Females  show  bruises 
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much  more  easily  than  males,  that  is,  they  show  signs  of  a 
bruise  more  easily. 

Q.  Owing  to  what?     A.  The  tissues  are  more  delicate. 

Q.  Is  it  not  a  fact  that  a  lady's  arm,  even  when  mode- 
rately pressed,  will  show  marks  there  next  day?  A.  That 
is  the  inference,  certainly. 

Q.  Is  it  not  the  fact  that  the  female  tissues,  being  more 
delicate,  will  show  marks  the  next  day,  in  case  the  marks 
were  made  on  the  neck  or  on  any  part  of  the  person  com- 
mitting such  an  act  as  this?  A.  Yes. 

Q.  How  long  would  such  marks  appear?  A.  A  week 
at  least. 

Q.  Are  there  any  indications  that  these  wounds  in  the 
neck  were  inflicted  by  a  left-handed  person?    A.  None  that- 
I  have  seen  or  read  of. 

Q.  Can  you,  professionally  speaking,  judge  of  the  pro- 
bable size  and  strength  of  the  parties  who  were  engaged 
in  the  struggle? 

The  district  attorney  objected. 

The  Court  allowed  this  question  to  be  put  in  this  shape: 
"Was  the  person  who  inflicted  the  blow  in  the  neck  taller 
or  shorter  than  Dr.  Bur  dell?  A.  The  inference  is  that  the 
person  was  as  tall  at  least  as  Dr.  Burdell. 

Q.  Have  you  made  any  experiments  with  reference  to 
this  trial,  to  see  the  amount  of  force  necessary  to  inflict 
certain  wounds?  A.  I  have. 

Q.  Would  there  be  resistance  to  a  blow  where  there  was 
woolen  clothing  to  be  cut  through?  A.  There  would, 
very  considerable  resistance. 

The  doctor  detailed  his  experiments.  They  consisted  in 
placing  a  cadaver  naked  in  a  sitting  position  on  the  floor, 
then  striking  it  with  a  small  dagger  (produced  in  court)  in 
the  neck,  while  naked,  and  in  this  posture — the  force 
required  to  pierce  the  body  being  very  small — then  throw- 
ing a  dissecting  coat  over  the  body  and  repeating  the  pro- 
cess with  considerably  increased  force,  when  the  dagger 
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recoiled,  from  the  resistance  of  the  woolen  substance. 
The  experiments  were  conducted  under  the  doctor's  super- 
vision by  two  of  his  assistants. 

Sundry  questions  to  the  same  import  were  asked  con- 
cerning the  wound  in  the  arm  of  Dr.  Burdell,  and  answered 
similarly. 

A  question  having  arisen  between  opposing  counsel  as 
to  the  admissibility  of  evidence  concerning  witness'  know- 
ledge of  the  odors  evolved  from  burning  clothing,  the 
court  ruled  it  in  order — remarking  that  similar  testimony 
was  admitted  on  the  trial  of  Dr.  Webster,  in  Massachusetts, 
by  Chief  Justice  SHAW. 

The  Attorney  General:  This  very  trial  may  be  cited  as 
authority. 

Q.  Dr.  Carnochan,  have  you  ever  made  any  experiments 
in  burning  clothing  in  a  house,  and  if  so,  state  the  time 
when  they  were  made  and  the  effect?  A.  I  have;  the 
effect  of  the  burning  of  articles  of  woolen  clothing  in 
emitting  an  odor  which  would  permeate  the  apartments  of 
a  house,  would  depend  upon  the  __  quantity  of  the  material 
burnt;  a  large  amount  would  produce  a  very  perceptible 
odor,  as  in  the  case  of  bed  clothes,  blankets,  &c.,  taking 
fire;  such  an  amount  of  burning  woolen  would  produce  an 
odor  which  would  permeate  the  contiguous  rooms  and 
remain  for  some  time;  it  might  necessitate  the  cleaning  out 
of  rooms,  and  ventilating  them  for  several  days;  I  was 
called  to  see  the  case  of  a  person  burned  by  the  bed  clothes 
getting  fire,  and  my  clothes  were  so  saturated  with  the 
odor  that  I  had  to  undress  when  I  went  home;  the  bed 
clothes  were  considerably  burnt  in  that  case. 

Q.  Suppose  the  burning  clothes  were  saturated  with 
blood,  would  that  add  to  or  detract  from  the  odor?  A.  I 
do  not  know  that  it  would  have  much  influence. 

Cross-examination:  The  question  has  been  asked  how, 
among  the  wounds  spoken  of,  so  many  were  fatal.  Will 
you  state  what  spot  there  is  in  the  human  body,  between 


556  DECISIONS  IN  CRIMINAL  CASES. 


The  People  v.  Cunningham. 


the  hips  and  the  top  of  the  head,  where  a  wound  eight 
inches  long  and  one  and  a  quarter  deep,  could  be  inflicted 
and  not  be  dangerous,  whether  inflicted  before  or  behind? 
A.  Some  wounds  are  more  dangerous  than  others. 

Q.  Yes;  but  where  could  such  a  wound  be  inflicted  and 
not  be  dangerous  or  fatal?  A.  Many  persons  are  wounded 
in  the  abdomen  and  chest  and  recover. 

Q.  Tell  me  a  point  where  such  a  wound  would  not  be 
fatal?  A.  On  the  right  side  of  the  chest;  a  pistol  bullet 
may  pass  through  the  chest  and  the  man  live. 

Dr.  W.  B.  Roberts  was  next  sworn  and  examined  by 
Mr.  Dean.  He  said  that  he  was  a  dentist,  residing  at  No. 
55  Bond  street,  and  had  known  Dr.  Burdell  three  years; 
had  been  acquainted  with  Mrs.  Cunningham  since  August, 
1855,  when  he  was  introduced  to  her  by  Dr.  Burdell,  at 
Congress  Hall,  Saratoga  Springs;  he  had  since  that  time 
had  intimate  business  relations  with  Dr.  Burdell  up  to  the 
day  before  his  death;  was  frequently  at  his  house,  and  was 
there  on  the  Sunday  prior  to  his  death;  Dr.  Burdell  on 
that  occasion  showed  a  daguerreotype  which  he  very 
recently  had  taken;  Mrs.  Cunningham  and  her  daughters 
were  present;  Dr.  Burdell  showed  it  to  them  and  asked 
if  it  looked  like  him;  witness  was  in  the  habit  of  going 
into  Dr.  Burdell's  office  and  calling  upon  the  family  very 
frequently. 

Within  a  year  past  he  had  often  seen  Dr.  Burdell  and 
Mrs.  Cunningham  together;  they  went  out  together;  he 
had  met  them  in  the  street  together  frequently,  arm  in 
arm;  they  were  at  Saratoga  Springs  together  last  July; 
witness  met  them  on  the  boat  and  went  to  Saratoga  with 
them;  they  supped  together  on  the  boat;  when  they  arrived 
at  Saratoga  Dr.  Burdell  went  to  Congress  Hall  and  Mrs. 
Cunningham  went  to  Dr.  Beecher's;  witness  was  with 
them  when  they  took  a  ride  out  to  Saratoga  lake;  Augusta 
Cunningham  went  with  them. 

Q.  You  were  speaking,  doctor,  of  the  relations  that 
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existed,  so  far  as  you  knew,  between  Dr.  Burdell  and  the 
defendant — have  you  seen  them  at  other  places  than  at  the 
house  No.  31  Bond  street  together,  and  at  other  places 
than  where  you  named?  A.  I  think  I  have  seen  them 
together  at  No.  2  Bond  street  on  two  or  three  different 
occasions. 

Q.  When?  A.  A  year  ago  last  winter;  I  have  seen  them 
together  at  private  houses,  of  which  I  do  not  wish  to  give 
the  names  or  number;  the  people  would  rather  their  names 
would  not  be  given. 

The  Court:  You  have  no  right  to  disclose  the  private 
affairs  of  persons  not  interested  in  this  suit. 

Q.  When  and  how  often?  A.  A  year  ago  last  fall,  on 
two  or  three  different  occasions,  and  during  the  winter, 
and  in  the  street  quite  often;  I  would  state  that  where  I 
board  is  at  number  2  Bond  street,  and  my  office  is  at  No. 
55,  consequently  I  passed  their  house  from  my  meals  for 
the  last  three  years,  and  most  every  time  in  passing  I  have 
met  them  coming  out  and  going  in  a  great  many  times. 

Q.  At  the  times  when  you  have  called  at  the  house  31 
Bond  street,  and  have  seen  the  defendant,  was  it  an  ordi- 
nary thing  to  see  him  with  her?  A.  During  the  past  win- 
ter, or  since  she  has  lived  in  the  house,  I  would  see  them 
perhaps  oftener  together  than  during  the  time  they  boarded 
there,  because  I  called  about  the  time  that  the  doctor  went 
to  his  dinner,  and  he  would  often  come  into  the  parlor  and 
stay  a  few  minutes,  and  say  that  he  was  going  out,  or 
going  to  dinner;  and  most  generally  spoke  to  Mrs.  Cun- 
ningham to  inform  her  that  he  was  going  out. 

Q.  Do  you  know  anything  about  that  lock  on  the  door? 
A.  I  have  seen  it  there,  and  have  passed  through  on  several 
occasions. 

Q.  How  did  you  get  in?     A.  I  rang  the  bell. 

Q.  Who  came  to  the  door?  A.  A  boy  that  attended  the 
doctor's  office,  named  John. 

Mr.  Dean:  He  has  had  different  boys. 
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The  District  Attorney:  He  has  had  three,  and  they  were 
all  Johns. 

Witness:  Sometimes  the  girls  would  admit  me  after 
office  hours,  sometimes  the  little  boys,  sometimes  the 
young  ladies;  sometimes,  if  the  young  ladies  were  sitting 
at  the  window  and  saw  me  coming  in,  they  would  open  the 
door;  on  two  occasions  I  rang  the  bell  and  took  hold  of 
the  door  knob  and  found  it  open;  that  was  two  or  three 
weeks  before  the  death;  it  was  after  the  lock  had  been 
remodeled;  on  one  occasion  I  found  that  it  was  not  bolted 
at  all;  always  after  that,  whenever  I  did  go  there,  I  always 
caught  hold  of  the  knob,  if  it  was  opened  I  walked  in  and 
waited  until  some  of  them  came  into  the  parlor. 

Q.  Did  Dr.  Burdell  ever  come  to  the  door  when  you 
rang  the  bell?  A.  Yes,  sir,  a  good  many  times. 

Q.  In  the  day  time  or  in  the  night  time,  or  both?  A.  Gene- 
rally in  the  day  time ;  the  doctor  generally  went  out  evenings. 

Q.  At  these  times,  when  you  found  the  door  so  that  you 
could  open  it,  were  they  in  the  daytime  or  in  the  evening? 
A.  Yes,  in  the  evening. 

Q.  Do  you  know  whether  the  doctor  ever  took  the 
defendant  to  places  of  public  amusement?  A.  I  know  upon 
one  occasion  he  took  her. 

Q.  What  was  the  place?  A.  It  was,  I  think,  last  spring, 
some  time  after  she  had  taken  the  house;  it  was  at  the 
Broadway  Theatre. 

Q.  At  what  time  on  the  morning  of  Saturday  did  you 
hear  of  the  death  of  Dr.  Burdell — under  what  circum- 
stances? A.  I  was  informed  by  Mr.  Snodgrass  coming  and 
ringing  my  bell  at  No.  55;  I  was  not  up  myself;  it  was 
rung  very  hard;  I  had  been  out  late  the  night  before,  and 
I  lay  rather  later  than  usual,  not  expecting  any  one  in  on 
such  a  rainy  morning. 

Q.  Till  what  hour?  A.  I  was  at  the  Academy  of  Music 
at  the  opera,  and  I  suppose  it  broke  up  between  eleven 
and  twelve  o'clock. 
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Q.  You  came  down  directly?  A.  I  came  down  the 
Fourth  avenue  and  the  Bowery  to  Bond  street,  and  turned 
off  to  my  house. 

Q.  Did  you  smell  anything?  A.  No,  I  did  not,  though 
it  was  a  hazy  night. 

Q.  In  consequence  of  the  information  you  received  from 
Snodgrass,  what  did  you  do?  A.  I  dressed  myself  as 
quick  as  possible,  and  went  to  31  Bond  street;  as  I  was 
coming  down  stairs  I  met  Hannah,  the  cook,  and  I  went 
on  over  to  31;  I  ascended  the  stairs  to  the  doctor's  door, 
and  there  I  found  Dr.  Mayne's  student  at  the  door  with  a 
key  upon  the  outside;  he  had  locked  the  door,  and  was 
standing  by  the  door,  and  Dr.  Mayne  was  just  at  the  foot 
of  the  stairs  leading  into  the  third  story;  I  think  that  Mr. 
Staples  was  either  at  the  door  or  just  beside  me;  I  then 
looked  into  the  doctor's  room  and  saw  the  doctor;  I  looked 
round  the  room  and  saw  some  spots  in  the  hall,  and  closed 
the  door;  I  then  went  up  stairs  after  looking  into  the  room; 
I  went  up  stairs  where  the  ladies  were. 

Q.  Did  you  at  that  time  make  a  minute  examination  of 
the  room?  A.  Not  at  that  time. 

Q.  What  condition  did  you  find  the  defendant  in  when 
you  went  up  stairs?  A.  I  opened  the  door;  I  found  her 
sitting  in  a  rocking  chair  by  the  side  of  the  bed;  Snodgrass 
was  holding  her;  she  was  crying,  and  the  first  remark  I 
think  I  heard  her  say,  that  if  the  doctor  was  dead,  she  could 
not  live;  that  in  the  spring  he  had  promised  to  make 
everything  right. 

Q.  What  then?  A.  She  said  she  knew  that  he  would 
do  it;  I  tried  to  quiet  her,  and  I  told  her  that  if  he  was 
dead  it  could  not  be  helped;  she  made  a  remark  then, 
"you  don't  know  the  secret,"  or,  "there  is  a  secret  you 
don't  know;  "  I  think  those  were  the  words. 

Q.  Was  there  any  further  conversation  before  you  left 
the  room  ?  A.  I  remember  that,  because  it  startled  me 
exceedingly,  not  knowing  what  she  referred  to  at  that  time. 
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Q.  You  never  at  that  time  had  heard  of  any  marriage, 
or  of  any  pretended  marriage?  A.  No,  sir. 

Q.  She  said  nothing  about  it  in  that  conversation?  A. 
No,  sir;  we  then  laid  her  on  the  bed;  we  lifted  her  with 
full  force  and  laid  her  on  the  bed,  and  I  being  so  startled 
at  the  "secret,"  immediately  went  back  to  the  room;  at 
that  time  the  police  officers  had  got  there;  we  then  entered 
the  room;  the  body  was  then  lying. 

The  Court:  Is  it  worth  while  to  have  this  all  over  again? 
We  have  had  it  from  Dr.  Francis,  Dr.  Mayne  and  Dr.  Uhl. 

Mr.  Dean:  I  want  to  call  your  attention  to  the  spots  of 
blood  you  saw  south  of  the  centre  table. 

Witness:  I  turned  him  over,  the  policeman  and  myself, 
and  some  one  else  I  think  assisted  us,  to  ascertain  the  cause 
of  death. 

Q.  Give  a  description  of  these  spots  of  blood?  A.  I 
traced  the  blood  immediately  leading  from  the  doctor's 
head,  between  the  chair  and  the  centre  table,  to  the  desk, 
on  the  instrument  case  which  set  between  the  two  windows; 
these  drops  of  blood  were  mostly  round  drops,  as  if  drop- 
ping from  above. 

Q.  You  distinguished  them  as  drops  rather  than  spots 
made  by  touching?  A.  They  were  darker:  they  looked 
more  like  venous  blood  than  the  drops  on  the  ceiling;  at 
the  instrument  case  the  drops  had  the  appearance  of  having 
fallen  for  a  considerable  length  of  time;  this  stood  right 
in  front  of  the  glass;  from  this  point  drops  were  traced 
round  the  rocking  chair  to  the  body;  you  only  want  the 
drops  in  the  room. 

Q.  Were  there  any  other  drops  outside?  A.  Not  drops, 
but  like  a  brush;  the  outside  knob  had  a  very  little  blood 
on  it;  then  there  was  another  slight  brush,  which  perhaps 
could  not  have  been  perceived  when  Dr.  Uhl  got  there;  it 
was  just  as  if  a  person  had  swept  a  coat  sleeve  slightly 
on  the  right  side  of  the  casement  going  down  stairs,  that 
seemed  to  be  arterial  blood;  I  saw  that  particularly. 
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Q.  You  observed  the  drops  which  Dr.  Uhl  described? 
A.  I  did;  but  at  this  time  I  took  particular  notice,  because 
it  had  been  remarked  that  the  policeman  might  have  got 
it  there  by  wetting  his  fingers  when  turning  him  over;  I 
went  there  and  found  that  the  blood  was  dried  just  the 
same  as  in  the  room  and  in  the  hall,  and  on  the  front 
floor. 

Q.  What  was  the  situation  of  the  doctor's  room  when 
you  went  in,  as  to  the  shades  and  shutters? 

Tlie  Court:  You  have  it  before  you  there  shown  on  the 
drawings. 

Witness:  I  would  also  state  that  in  this  corner,  beyond 
the  operating  chair,  is  another  chair,  and  there  is  another 
chair  still;  there  were  three  red  chairs  in  the  room,  which 
we  could  not  get  in  this  drawing — one  behind  the  oper- 
ating chair  and  another  behind  the  sofa,  that  you  cannot 
see. 

Q.  I  want  to  ask  you  how  the  front  room  was?  A.  The 
two  doors  through  to  the  front  room  were  open. 

Q.  Now,  describe  the  front  room?  A.  It  was  as  usual, 
I  suppose;  the  window  was  dropped  about  six  inches;  the 
front  window  toward  Broadway. 

The  Court:  How  was  the  door  that  led  out  into  the  hall 
from  that  room?  A.  It  was  shut. 

Q.  Was  it  locked?     A.  I  cannot  say  about  that. 

Q.  That  was  the  only  door  leading  out  into  that  room? 
A.  There  was  another  door  leading  into  the  bedroom. 

Q.  How  was  that?  A.  Think  that  was  shut;  there  was 
not  that  minute  inspection  made  of  that  that  there  was  of 
the  others. 

Q.  Did  you  find  any  traces  of  blood  at  all  in  that  front 
room?  A.  Not  any,  sir;  there  was  one  little  spot  of  blood 
— perhaps  that  has  not  been  mentioned  here — that  might 
be  of  importance;  that  is  a  spot  of  blood,  about  six  inches 
from  this  map,  in  behind  the  map  on  the  wall. 

The  Court:  It  spurted  in?     A.  Yes,  spurted  in. 
PAR.— VOL.  VI.  36 
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Mr.  Dean:  It  was  in  the  line  of  that  jet  on  the  wall — 
were  you  present  when  the  doctor's  clothing  was  removed? 
A.  I  was. 

Q.  What  was  done  with  it?  A.  I  believe  that  John 
Connery  searched  his  pockets  first,  and  then  took  his 
clothing  off — took  out  a  knife  and  ripped  them  open. 

Q.  The  fact  I  wanted  to  get  at  was  whether  the  clothing 
with  blood  on  it,  was  thrown  against  the  wall  so  as  to 
make  marks?  A.  Yes,  sir;  you  can  see  a  spot  of  blood 
upon  this  baseboard  between  the  two  closet  doors;  the 
clothing  was  piled  up  there. 

Q.  You  have  looked  at  the  room  a  great  many  times 
since?  A.  Yes,  sir. 

Q.  Are  the  spots  now  the  same  as  they  were  then  with 
this  exception?  A.  Now  you  can  see  the  traces  of  finger 
marks;  there  is  another  spot  that  I  have  discovered  since 
examining  this  room  that  was  not  there  at  the  time  of  the 
first  examination — a  spot  as  you  go  into  this  closet  door 
where  it  has  been  flung  open  and  put  a  spot  of  blood  right 
on  the  wall. 

Q.  Did  you  look  into  the  closet?  A.  Yes,  sir,  where 
the  washbowl  was. 

Q.  Was  there  any  blood  there  at  all?     A.  No,  sir. 

Q.  What  was  found  on  the  doctor's  person?  A.  There 
was  a  little  purse  with  a  few  shillings  in  it. 

Q.  Any  bills?     A.  No,  sir. 

Q.  Not  a  single  bill?  A.  I  think  not;  and  his  watch,  a 
jackknife,  pencil  or  something;  I  do  not  recollect  the  par- 
ticular articles. 

Q/  Did  you  look  into  his  bank-book  that  laid  on  the 
desk — was  there  any  money  in  that?  A.  That  laid  on  the 
secretary;  before  my  attention  was  drawn  to  that,  some- 
body shut  up  that  secretary — lifted  the  lid  right  up. 

Q.  Do  you  know  in  what  condition  the  safe  was?  A.  It 
did  not  have  the  appearance  of  being  disturbed. 

Q.  It  was  not  open,  at  any  rate?     A.  No,  sir. 
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Q.  The  safe-key  was  in  his  pocket?  A.  They  took  out 
something  that  they  called  the  safe-key. 

Q.  Did  Dr.  A.  T.  Smith  come  to  that  house?  A.  Yes,  sir. 

Q.  Did  he  have  a  night-key?     A.  I  don't  know. 

District  Attorney:  We  will  admit  that  he  and  his  son, 
each  of  them,  had  a  night-key.  That  accounts  for  the  two 
night-keys. 

Q.  Were  you  up  stairs  when  John  Connery  came  up  and 
asked  the  defendant  for  her  name?  A.  I  do  not  think  I 
was;  I  did  not  hear  it. 

Q.  Were  you  in  the  room  when  the  defendant  produced 
her  marriage  certificate?  A.  I  was. 

Q.  Where  was  it  ?  A.  This  was  after  the  coroner  had 
arrived;  I  stepped  into  the  room  again,  and  she  told  me. 

Q.  Was  the  coroner,  or  deputy  John,  in  the  room?  A. 
I  do  not  know. 

Q.  At  what  hour  of  the  day  was  it?  A.  I  should  think 
about  half-past  one  o'clock. 

Mr.  Dean:  The  point  I  wanted  to  get  at  was,  why  she 
came  to  make  the  announcement. 

The  Court:  It  is  no  proof  that  she  stated  it  very  early 
that  day;  she  produced  that  certificate — is  it  not  so,  gen- 
tlemen? 

Several  Jurors:  I  think  Dr.  Mayne  testified  to  it. 

Mr.  Dean:  I  want  to  know  whether  the  jury  are  to  visit 
the  premises? 

The  Court:  I  have  been  consulting  with  the  gentlemen, 
and  they  think  that  they  understand  it  so  fully  that  there 
is  no  need  of  their  going  there. 

Mr.  Dean:  This  south  room,  in  the  rear,  is  the  room 
that  was  ordinarily  occupied  by  the  two  daughters,  Augusta 
and  Helen;  this  is  their  bed,  with  one  single  dormer  win- 
dow in  the  rear;  then  there  is  an  open  hall  in  the  centre; 
in  this  corner  is  where  the  bag  that  had  the  safe-key  in  it 
was  found;  this  is  the  room  where  the  cook  slept;  this 
the  little  room  where  the  fire  was  made,  and  this  is  the 
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little  room  where  Snodgrass  slept;  over  each  of  these 
three  doors  leading  into  the  hall  is  what  is  called  the  fan- 
light. 

The  District  Attorney:  It  is  those  lights  which  light  the 
centre,  instead  of  a  dome,  which  is  the  modern  custom. 

Witness:  This  is  a  very  correct  model,  with  the  excep- 
tion of  three  lights  over  each  of  these  three  doors. 

Q.  When  were  you  shown  the  marriage  certificate,  and 
under  what  circumstances?  A.  Some  time  after  the  coro- 
ner had  come  there,  and  commenced  taking  evidence,  she 
informed  me  that  there  had  been  some  one  up  there,  and 
she  told  me  that  she  could  not  give  her  name  as  Mrs, 
Cunningham;  I  asked  her  why;  she  said  that  she  was  mar- 
ried; I  asked  her  if  she  had  a  certificate;  she  said  she  had; 
I  asked  her  for  it,  and  she  took  it  out  of  some  of  her 
drawers  and  showed  it  to  me;  I  read  it,,  and  when  she 
handed  it  to  me  she  said:  "  The  doctor  gave  it  to  me  him- 
self— he  brought  it  up  from  the  bank  and  handed  it  to  me 
himself;"  I  read  the  date  and  handed  it  back  to  her;  that 
is  the  last  time  I  saw  it. 

Q.  Did  she  at  that  time  say  to  you,  after  showing  that: 
"That  is  the  secret?"  A.  Yes,  sir. 

Q.  What  is  the  situation  of  the  house  No.  31  Bond  street, 
as  to  the  entrance  into  the  rear — is  there  a  stable  in  the 
rear?  A.  There  is. 

Q.  What  is  the  access  to  that  stable?  A.  I  could  not 
tell  you;  I  never  was  there;  there  is  an  alley- way  that 
enters  between  Dr.  Francis'  house  and  Dr.  Family's. 

Q.  Is  there  a  door  in  that  stable  leading  into  that 
yard?  A.  I  never  was  in  that  yard  to  my  knowledge, 
except  to  go  to  the  cellar  way,  and  never  beyond  the 
grass  plot. 

Q.  How  many  houses  are  there  on  the  south  side  of 
Bond  street  that  have  these  dormer  windows,  and  present 
the  same  appearance  as  this?  A.  Nos.  53  and  55  are 
square  roofed,  but  nearly  all  the  others  present  the  same 
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general  appearance;  there  is  some  discrepancy  in  the 
heights,  and  I  do  not  know  but  there  may  be  in  the  roofs; 
I  could  not  say. 

Q.  Were  you  present  at  No.  31  Bond  street  on  Saturday 
in  March,  the  26th,  or  Saturday  night  prior  to  the  sale  of 
the  doctor's  furniture? 

The  Court:  The  only  possible  ground  upon  which  those 
things  would  be  admissible  would  be  to  show  that  the  per- 
sons in  the  house  did  not  hear;  that  don't  prove  anything; 
it  is  of  no  materiality;  there  can  be  no  accusation  brought 
against  them  if  not  hearing.  I  am  quite  willing  to  admit 
anything  and  everything  that  shall  have  even  a  remote 
bearing  upon  the  issue. 

Mr.  Dean:  Your  Honor  will  recollect  that  we  are  trying 
only  one  issue,  whether  this  prisoner  is  guilty  or  innocent; 
it  may  be  urged,  possibly,  that  if  she  didn't  do  it  with  her 
own  hands,  yet  if  she  was  in  the  house  and  had  any  guilty 
knowledge,  it  makes  her  a  principal,  and  we  all  know  that 
the  popular  mind  has  become  possessed  of  an  idea  that 
such  a  struggle  could  not  go  on  without  being  heard  by 
the  family. 

The  Court:  It  is  not  necessary  to  prove  anything  here 
to  rebut  any  impression  of  the  popular  mind;  the  law  pre- 
sumes her  to  be  innocent  until  she  is  proved  to  be  guilty. 

Mr.  Dean:  She  and  her  daughters  and  her  sons  have 
got  to  live  in  this  community. 

The  Court:  She  is  not  charged  as  an  accessory,  and  I 
cannot  see  how  any  presumption  can  be  raised  in  this  case 
on  the  question  of  hearing  any  sound. 

The  District  Attorney:  There  is  either  a  theory  that  this 
was  done  silently  or  with  noise.  The  whole  current  of 
this  testimony  is  that  it  has  been  done  by  strangulation; 
so  far  we  have  no  testimony  of  noise.  I  should  think  we 
ought  to  have  something  to  build  upon  before  this  testi- 
mony is  admissible. 

Mr.  Dean:  These  experiments  were  made  with  refer- 
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ence  to  the  testimony  taken  before  the  coroner,  which  we 
supposed  would  be  introduced  here. 

The  Court:  I  hope  the  proceedings  before  the  coroner 
will  not  be  alluded  to  again. 

Cross-examined  by  the  District  Attorney:  Q.  Are  you  a 
married  man,  doctor?  A.  I  am  not. 

Q.  You  have  been  in  and  out  of  Mrs.  Cunningham's 
house  a  great  deal,  I  take  it  from  your  testimony,  during 
the  last  three  years?  A.  Ever  since  she  lived  there,  and 
for  a  year  and  a  half  previous  I  have  been  in  and  out  con- 
siderably. 

Q.  When  you  went  to  Saratoga  you  went  in  company 
with  Mrs.  Cunningham  and  the  doctor?  A.  I  did,  sir. 

Q.  Who  else  went?  A.  Her  daughter  Augusta,  and  a 
lady  friend  of  their's. 

Q.  Dr.  Mayne  had  been  up  in  the  room  before  you  got 
there?  A.  So  he  informed  me. 

Q.  I  understand  that  there  were  three  of  you  who 
assisted  in  turning  over  the  doctor?  A.  I  did  think  there 
were  three. 

Q.  After  that  time  he  had  been  left  upon  his  face?  A. 
He  had;  there  was  a  little  discrepancy  in  Dr.  Mayne's  tes- 
timony and  as  I  saw  him  first,  the  doctor  informed  me  that 
he  pulled  his  hands  from  under  him,  and  when  I  saw  him 
first  he  had  his  hands  by  his  side. 

Q.  Was  the  instrument  case  open  when  you  saw  it?  A. 
The  instruments  were  on  the  top. 

Q.  When  Mrs.  Cunningham  produced  this  alleged  cer- 
tificate, she  showed  it  about,  and  you  read  it?  A.  I  did. 

Q.  You  had  known  previously  of  the  suits  between  her 
and  the  doctor?  A.  I  had  heard  her  speak  of  it  and  Dr. 
Burdell,  and  I  also  saw  the  bond  that  was  given. 

Q.  What  time  did  you  hear  of  the  suits  from  Mrs.  Cun- 
ningham? A.  It  was  about  the  time  that  they  settled. 

By  a  Juror:  It  is  in  testimony  here  that  that  light  in 
the  back  room  was  in  full  blast  in  the  morning,  as  discov- 
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ered  by  Dr.  Mayne;  would  that  shine  through  in  the  front 
room?  A.  It  would,  sir,  undoubtedly. 

Q.  As  you  found  the  shades  in  the  morning,  would  that 
light  be  seen  from  the  street?  A.  I  could  not  say  how  the 
shades  were;  the  light  was  only  about  two-thirds  turned 
on,  I  should  think. 

George  D.  Cunningham  sworn  and  examined  by  Mr.  Dean. 
Q.  George,  what  is  your  age?  A.  I  am  ten,  sir. 

Q.  This  is  your  mother  in  court?     A.  Yes,  sir. 

Q.  Where  do  you  live  now?  A.  I  live  at  No.  31  Bond 
street. 

Q.  How  long  have  you  lived  there?     I  don't  know,  sir. 

Q.  Have  you  lived  there  ever  since  your  mother  was 
there?  A.  Yes,  sir,  I  have. 

Q.  With  your  mother?     A.  Yes,  sir. 

Q.  Were  you  there  on  Friday  night,  when  Dr.  Burdell 
was  found  dead  the  next  day?  A.  Yes,  sir. 

Q.  Where  were  you  on  Friday  evening?  A.  I  was  in 
the  parlor  with  my  mother  and  Mr.  JSckel,  sir. 

The  Court:  At  what  time  did  you  get  your  dinner;  was 
it  about  dark?  A.  It  was  night;  yes,  it  was  dark. 

Q.  Did  you  get  your  dinner  about  the  usual  time?  A. 
Well,  we  would  have  our  dinner;  sometimes  we  would 
have  it  at  five  o'clock,  sometimes  at  six  and  sometimes 
at  eight. 

Q.  That  night  you  did  get  it  at  about  the  usual  time? 
A.  I  guess  we  did,  sir. 

Q.  Where  were  you  from  that  time  until  the  time  you 
went  to  bed?  A.  I  was  in  the  parlor  with  my  mother  and 
Mr.  Eckel.  Then  my  mother  rang  the  bell  for  Hannah,  and 
called  her  up  and  told  her  what  to  have.  She  talked  about 
some  hot  cakes. 

Q.  Was  your  brother  with  you?  A.  No,  sir,  my  brother 
I  believe  was  in  the  parlor. 

Q.  Where  were  you?  I  was  in  the  hall  with  my  mother 
when  she  was  giving  the  orders  to  the  cook. 
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Q.  What  bell  did  your  mother  ring  for  the  cook  to 
come?  A.  She  rang  the  back  parlor  bell. 

Q.  After  that  where  did  you  go?  A.  Then  I  went  to 
the  parlor  with  my  mother. 

Q.  Where  did  you  go  next?  A.  Then  Mr.  Eckel  went 
up  stairs,  and  I  went  up  to  my  mother's  bedroom,  and 
Geo.  Snodgrass  and  Mr.  Eckel. 

Q.  What  was  done  in  there,  do  you  remember?  A.  I 
believe  Mr.  Eckel  and  my  sister  Augusta  were  sitting 
down  to  the  fire,  and  putting  some  seed  in  some  bottles 
for  the  birds  next  morning.  . 

Q.  Were  these  birds  in  that  room?  A.  Yes,  sir,  there 
were  quite  a  good  many. 

Q.  What  kind  of  birds?     A.  They  were  canaries. 

Q.  Well,  George,  what  occurred  afterwards?  A.  Then 
Mr.  Eckel  went  into  his  bedroom,  and  I  returned  up  to 
bed. 

Q.  Who  went  up  to  bed  with  you?  A.  I  and  my  brother 
went  up  first,  sir. 

Q.  What  room  did  you  go  into?  A.  We  went  into  the 
front  room. 

Q.  Which  way?     A.  Toward  the  Bowery. 

Q.  In  which  story?     A.  The  third  story. 

Q.  The  upper  story  of  the  house?     A.  Yes,  sir. 

Q.  Had  Hannah  gone  up  to  bed  before  or  after  you? 
A.  I  believe  she  went  up  after  us. 

Q.  Did  you  hear  her?     A.  Yes,  sir,  I  heard  her. 

Q.  Did  you  and  your  brother  stay  in  the  room?  A. 
No,  sir;  we  came  down  stairs  and  told  mother. 

Q.  You,  after  going  to  bed,  heard  Hannah,  and  went 
down  stairs  again?  A.  Yes,  sir. 

Q.  When  you  got  down  into  your  mother's  room  what 
occurred?  A.  Then  my  mother  told  us  to  wait  for  George 
Snodgrass. 

Q.  Who  were  in  your  mother's  room  then?  A.  My 
mother  and  Augusta  and  Helen. 
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The  Court:  Did  you  know  where  George  Snodgrass  was 
at  the  time?  A.  He  was  in  my  mother's  room  marking 
some  clothes;  my  sister  was  going  to  boarding-school  next 
morning. 

Witness  proceeded  to  state  that  he  staid  in  his  mother's 
room  till  George  Snodgrass  went  up  stairs  with  him  to 
bed.  They  had  a  light  to  go  to  bed  by;  they  used  to  use 
sperm  candles  in  the  attic.  It  was  only  a  little  while,  about 
fifteen  minutes,  from  the  time  witness  went  up  first  with 
his  brother  till  he  went  up  again  with  George  Snodgrass 
to  the  bedroonv  Witness  slept  in  that  room  that  night. 
George  Snodgrass  and  his  brother  slept  in  the  same  bed 
with  him.  He  heard  no  noise  and  smelt  nothing  that 
night.  He  was  at  breakfast  next  morning;  beside  himself 
there  were  also  his  mother,  Augusta,  William,  and  Mr. 
Eckel.  George  Snodgrass  was  at  breakfast  also.  Witness 
believed  there  was  a  letter  brought  for  Mr.  Eckel  the 
night  before;  he  believed  his  mother  took  it;  he  did  not 
know  who  brought  it,  but  supposed  it  was  brought  by  the 
postman.  He  did  not  know  what  time  it  arrived,  and  did 
not  remember  opening  the  door  for  a  person  who  brought 
any  bird  seed  that  evening. 

Here  the  direct  examination  closed. 

The  Attorney  General  observed  that  the  prosecution  had 
been  assailed  for  not  putting  this  witness  on  the  stand,  and 
the  coroner  had  been  assailed  because  he  did  put  him  on 
the  stand.  He  could  see  nothing  in  his  evidence,  however, 
which  required  cross-examination. 

Dr.  Enrich  Parmly,  sworn  and  examined  by  Mr.  Clin- 
ton, testified  that  he  resided  at  No.  1,  Bond  street,  and  was 
the  son  of  Dr.  Eleazer  Parmly,  and  the  nephew  of  Dr. 
Samuel  W.  Parmly,  who  had  testified  on  this  case  in  court. 
Dr.  Samuel  W.  Parmly  had  a  conversation  with  witness 
on  the  Monday  evening  after  the  murder.  Witness  called 
at  his  uncle's  house  about  seven  o'clock  in  the  evening, 
and  there  heard  from  him  the  statement  as  conveyed  to 
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counsel  in  the  note  which  he  (witness)  had  sent  him.  He 
(Dr.  Samuel  W.  Parmly)  stated  that  between  nine  and 
ten  o'clock  on  the  evening  of  the  murder,  he  went  out  to 
take  a  walk,  and  noticed  a  very  strong  smell  as  of  some- 
thing burning  and  he  thought  the  basement  carpet  must 
be  on  fire,  but  thinking  that  he  did  not  smell  this  until 
after  he  opened  the  front  door,  it  must  have  been  on  the 
outside  of  the  house.  He  said  he  went  and  took  a  walk 
of  about  twenty  minutes  and  returned,  but  said  nothing 
that  witness  recollected  about  perceiving  a  different  smell 
in  the  evening.  Witness  did  not  recollect  his  (Dr.  S.  W. 
Parmly's)  saying  anything  of  having  seen  a  flickering 
light  in  the  attic  window  of  No.  31  Bond  street,  that  night. 

The  Court:  Dr.  Parmly  did  not  say  that  he  told  him  so. 

Mr.  Clinton:  I  believe  your  honor  is  right. 

Rev.  Dr.  Wm.  D.  /Snodgrass,  sworn  and  examined  by 
Mr.  Clinton,  testified  that  he  was  a  clergyman,  and  that 
his  present  residence  was  Goshen,  Orange  county.  He 
formerly  officiated  as  clergyman  of  the  Presbyterian  Church 
in  this  city.  He  had  known  the  defendant  and  her  family 
since  the  year  1844  or  1845,  he  was^  not  certain  which. 
He  had  been  in  the  same  house  and  at  the  same  table  on  a 
few  occasions  with  the  defendant  on  and  after  the  13th  of 
December  last,  when  he  was  a  few  days  at  her  house.  He 
arrived  at  her  house  on  Saturday  morning,  the  13th  of 
December,  and  left  on  the  Monday  or  Tuesday  after,  cer- 
tainly not  later  than  Tuesday  after  breakfast.  He  left  his 
wife  there,  and  then  she  returned  on  the  Thursday  of  the 
same  week.  He  did  not  go  for  her,  but  she  followed  him 
herself.  Witness  never  noticed  whether  Mrs.  Cunning- 
ham was  left-handed;  he  thought  he  had  opportunities  of 
noticing  if  she  used  her  left  hand  in  eating  or  carving,  but 
had  not  noticed  that  she  did.  During  part  of  the  time  he 
was  there  in  December,  he  saw  Dr.  Burdell  and  the  defqnd- 
ant  together  two  or  three  times,  but  was  not  very  confident 
about  how  often.  When  he  saw  them  together  he  heard 


NEW  YORK,  MAT,  1857.  571 

The  People  v.  Cunningham. 

them  converse.  [A  question  as  to  whether  their  con- 
versation was  friendly,  or  whether  he  had  observed  any- 
thing quarrelsome  in  their  language  was  ruled  out  and 
exceptions  taken.]  He  observed  nothing  in  their  demeanor 
that  attracted  his  attention  different  from  what  might  be 
expected,  from  the  relations  he  supposed  them  to  sustain 
towards  each  other.  The  demeanor  of  each  to  the  other 
was  not  inconsistent  with  her  residing  in  Dr.  Burdell's 
house  as  a  tenant,  and  he  residing  in  the  same  house  as  a 
dentist.  That  was  witness'  meaning.  He  saw  them  together 
on  Monday  morning  between  nine  or  ten  o'clock.  The 
occasion  was  that  of  a  conversation  on  the  part  of  Dr. 
Burdell,  witness'  wife,  Mrs.  Cunningham  and  witness  him- 
self, in  relation  to  some  professional  business  which  the 
doctor  was  to  do  for  his  (witness')  wife.  Mrs.  Cunning- 
ham had  nothing  to  do  with  the  professional  business  of  Dr. 
Burdell  and  himself  and  wife,  that  he  (witness)  was  aware 
of.  He  did  not  think  he  could  repeat  correctly  a  sentence 
uttered  by  any  one  of  the  party.  It  was  a  general  con- 
versation relative  to  the  arrangement  of  a  piece  of  work 
that  Dr.  Burdell  was  to  do  for  witness'  wife,  and  which 
caused  her  to  remain  behind  him.  Mrs.  Cunningham  had 
visited  witness'  house,  in  Goshen,  about  seven  years  ago, 
shortly  after  his  removal  from  this  city  to  Goshen.  She 
then  spent  some  two  or  three  days  with  his  family.  The 
residing  of  witness'  son  in  Mrs.  Cunningham's  house^  was 
with  the  approbation  of  his  wife  and  himself. 

The  witness  was  not  cross-examined. 

Samuel  H.  Catlin  was  next  examined  by  Mr.  Clinton. 
He  described  himself  as  a  physician,  residing  in  Brooklyn; 
he  had  known  Mrs.  Cunningham  for  five  years,  and  was  her 
family  physician  during  the  lifetime  of  her  husband,  Mr. 
Cunningham;  three  years  ago  she  was  attacked  with  inflam- 
matory rheumatism,  which  affected  both  shoulders,  but 
more  particularly  the  right  shoulder,  the  right  elbow  and 
the  right  hand;  the  effect  upon  the  joints  of  her  hand  was 
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to  enlarge  them;  those  joints  were  not  at  present  in  :i 
natural  condition;  the  right  hand  was  especially  affected, 
and  the  joints  of  both  hands  were  stiffened  and  weakened; 
she  had  not  the  same  power  of  grasp  now  as  before  she 
was  afflicted;  the  strength  of  the  parts  affected  would 
naturally  be  very  much  diminished. 

Gross-examined  by  Mr.  Edwards:  Q.  Doctor,  when  did 
you  cease  to  be  the  regular  medical  attendant  of  the  Cun- 
niiiirham  family?  A.  About  two  years  ago,  when  she 
removed  from  Brooklyn. 

Q.  When  was  the  last  time  that  you  attended  her  pro- 
fessionally, and  what  did  you  notice  on  that  occasion?  A. 
I  do  not  know  that  I  attended  her  professionally  after  she 
left  Brooklyn. 

Q.  Have  you  examined  her  hands  within  that  time?  A. 
I  have,  within  the  last  two  years. 

Q.  Were  her  hands  at  that  time  in  the  same  state  as 
when  you  attended  her  professionally?  A.  They  were  not 
so  much  swollen. 

.Direct  examination  resumed  by  Mr.  Clinton:  Q.  How 
recently  have  you  examined  her  hands?  A.  Within  three 
weeks. 

The  witness  was  directed  to  examine  Mrs.  Cunningham's 
hands  in  the  presence  of  the  jury.  He  did  so,  and  explained 
their  present  appearance. 

Cross-examination  resumed:  Q.  Did  Mrs.  Cunningham 
wear  rings  when  she  was  under  your  care  for  rheumatism? 
A.  I  have  no  recollection. 

Q.  You  remarked  that  she  now  wears  rings — look  at 
them  now  and  see  if  they  are  the  ordinary  size  for  her 
fingers?  A.  [After  examination.]  I  should  say  they  are 
of  a  proper  size  for  her  fingers  as  they  are  now. 

Q.  Are  her  fingers  swollen  at  present  from  their  natural 
size?  A.  They  are  enlarged,  but  not  to  any  considerable 
extent 

Edwards  Pierrepont  was  next  examined.     He  said  he 
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was  a  lawyer,  and  knew  Dr.  Burdell,  but  had  never  seen 
Mrs.  Cunningham  till  in  court  this  morning.  The  judg- 
ment that  had  been  spoken  of,  in  connection  with  the  name 
of  the  witness,  had  been  canceled,  and  Mrs.  Cunningham 
had  never  any  interest  therein;  there  was  no  assignment. 

George  Vail  Snodgrass  was  sworn  and  examined  by  Mr. 
Clinton,  as  follows: 

Q.  You  are  the  son  of  Rev.  Dr.  Snodgrass?     A.  I  am. 

Q.  What  .is  about  your  age?  A.  I  am  nineteen  years 
old  in  June. 

Q.  Do  you  know  the  defendant?     A.  Yes,  sir. 

Q.  How  long  have  you  known  her?  A.  I  cannot  say 
how  long;  I  have  been  intimately  acquainted  with  her  since 
the  last  of  July. 

Q.  But  prior  to  that  how  long  were  you  acquainted  with 
her,  or  with  any  of  her  family?  A.  I  have  not  the  least 
idea. 

The  Court:  He  did  not  know  them  until  the  last  of 
July. 

Q.  Were  you  acquainted  with  them  when  you  and  they 
resided  in  Irving  place,  when  you  were  quite  a  boy? 
A.  I  believe  I  was,  although  I  do  not  remember  at  the 
present  time. 

Mr.  Clinton:  That  is  all  upon  that  point.  At  the  time 
of  the  homicide  in  question  you  resided  at  No.  31  Bond 
street,  I  believe?  A.  Yes,  sir. 

Q.  For  how  long  previous  to  that  time  had  you  resided 
there?  A.  I  think  from  the  middle  of  November  to  the 
first  of  December;  I  think  it  was  then  when  I  came  there. 

The  Court:  In  other  words,  you  came  there  the  last  of 
November?  A.  Yes. 

The  Court:  He  means  he  went  there  about  the  last  of 
November. 

Witness:  Yes. 

Mr.  Clinton:  For  how  long  did  you  continue  to  reside 
there?  A.  Up  to  the  31st  day  of  January. 
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Q.  At  that  time  you  and  Mr.  Eckel  were  taken  into  cus- 
tody, I  believe?  A.  Yes,  sir. 

Q.  You  subsequently  have  been  put  under  bonds  to  appear 
as  a  witness  in  this  case  by  the  prosecution?  A.  Yes,  sir. 

Q.  State  how  you  came,  Mr.  Snodgrass,  to  reside  in  that 
family? 

The  Court:  I  do  not  see  the  materiality  of  that;  he  was 
living  there,  and  that  is  enough.  It  must  be  presumed 
that  he  lived  there  for  an  innocent  and  lawful  purpose. 

Mr.  Clinton:  Certainly,  your  honor. 

Q.  Were  you  engaged  in  any  occupation  at  that  time? 
A.  Yes. 

Q.  Were  you  a  clerk  in  a  store?     A.  Yes. 

Q.  In  Mr.  McMurray's  store?  A.  Yes;  but  not  at  the 
time  that  I  went  to  Mrs.  Cunningham's. 

Q.  But  during  the  latter  part  of  the  time?     A.  Yes. 

Q.  Where  is  Mr.  McMurray's  place  of  business?  A. 
At  No.  252  Pearl  street. 

Q.  Is  his  a  hardware  store?     A.  No,  a  brush  store. 

Q.  Did  you  see  Dr.  Burdell,  when  you  resided  in  that 
house,  at  different  times?  A.  Yes,  sir. 

Q.  State  whether  you  saw  him  on  the  Sunday  preceding 
his  death?  A.  Yes,  sir. 

Q.  Did  you  see  him  in  the  presence  of  the  defendant? 
A.  I  cannot  say,  sir,  as  to  that. 

Q.  Did  you  see  the  defendant  during  the  day — the  Fri- 
day— on  the  night  on  which  it  is  alleged  this  homicide  was 
committed?  A.  I  did,  sir. 

Q.  About  what  time,  as  nigh  as  you  can  recollect,  did 
you  come  home  to  dinner  that  day?  A.  About  half-past 
six  or  seven  o'clock. 

Q.  Were  you  in  during  the  evening?  A.  A  portion  of 
the  time,  sir. 

Q.  Well,  from  half-past  six  until  about  what  time  were 
you  in  the  house — before  going  out,  I  mean?  A.  I  think 
it  was  about  half-past  seven  when  I  went  out. 
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Q.  With  whom,  and  for  what  purpose?  A.  Miss  Helen 
Cunningham  wished  me  to  go  out  and  purchase  some  things 
with  her. 

Q.  To  purchase  a  veil?     A.  Yes. 

Q.  Where  did  you  go  for  that  purpose?  A.  We  went 
up  Broadway,  and  over  to  Fourth  street  in  the  Bowery, 
and  from  Bond  street  to  the  house. 

Q.  Did  you  stop  any  longer  than  to  enable  her  to  pur- 
chase the  veil?  A.  No,  sir;  but  we  purchased  other  things 
at  different  stores. 

The  Court:  You  did  not  stop  except  to  make  purchases? 
A.  No. 

Mr.  Clinton:  Were  you  long  at  the  store  at  which  you 
stopped?  A.  I  do  not  think  we  could  have  been  outside 
above  three-quarters  of  an  hour. 

Q.  You  then  returned  to  the  house  No.  31  Bond  street? 
A.  Yes,  sir. 

Q.  When  you  returned,  where  did  you  go  to?  A.  Into 
the  back  parlor,  sir. 

Q.  The  back  parlor,  first  floor?     A.  Yes. 

Q.  Where  was  Mrs.  Bur  dell  when  you  returned?  A.  I 
have  no  distinct  recollection  whether  she  was  in  there  or 
not,  although  she  might  have  been;  I  think  she  was;  I 
think  herself  and  the  two  boys  were  there. 

Q.  George  and  Willie?     A.  Yes. 

Q.  State  whether  you  remained  in  the  house  from  the 
time  you  returned  as  you  have  stated  until  the  next  morn- 
ing? A.  Yes. 

Q.  Did  you  at  any  time  go  up  stairs  into  the  front  room 
in  the  third  story  that  evening?  A.  Yes. 

Q.  About  what  time,  as  nigh  as  you  can  recollect?  A.  I 
should  judge  it  to  be  about  half-past  eight  o'clock,  sir. 

Q.  About  how  long  did  you  remain  there?  A.  I  staid 
there  until  eleven  o'clock. 

Q.  For  what  purpose  was  that  room  used? 

The  Court:  We  have  that  already  most  distinctly. 
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Mr.  Clinton:  I  wish  to  prove  that  it  was  the  sitting-room 
for  all  the  members  of  the  family. 

Mr.  Clinton:  Q.  Who  was  there?  A.  The  whole  of  the 
family,  excepting  the  servants. 

Q.  Enumerate,  if  you  please,  those  who  were  in  the 
room  during  the  time,  or  any  portion  of  the  time,  you  were 
in  there?  A.  Mrs.  Cunningham,  her  two  daughters,  her 
two  sons,  Mr.  Eckel  and  myself. 

Q.  About  what  time  did  Mr.  Eckel  come  in?  A.  He 
came  in  very  shortly  afterwards. 

The  Court:  Shortly  after  you  went  in? 

The  Witness:  Yes;  but  I  cannot  say  the  time. 

Q.  State  about  what  portion  of  the  time,  from  half-past 
eight  to  eleven  o'clock,  the  defendant  was  in  that  room? 
A.  All  the  time,  I  think,  sir. 

Q.  All  the  time?  A.  I  think  so,  sir;  I  have  no  distinct 
recollection. 

Q.  About  what  time  did  the  parties  in  that  room  sepa- 
rate for  the  purpose  of  retiring?  A.  I  think  the  boys  went 
to  bed  about  nine  o'clock — it  might  have  been  a  little 
after — say  half-past  nine. 

Q.  Did  they  come  down  afterwards?   A.  George  did. 

Q.  At  eleven  o'clock  your  whole  party  separated  for 
bed?  A.  Yes. 

Q.  Did  Mr.  Eckel  go  out?     A.  Yes. 

Q.  Did  you?  A.  Yes;  before  I  went  to  bed,  however, 
I  went  down  stairs. 

The  Court:  Where  did  you  go,  and  what  did  you  do? 
A.  I  went  down  to  the  kitchen  for  the  purpose  of  getting 
some  cider  and  some  water;  I  was  unable  to  get  the  cider, 
and  so  I  brought  the  water  up  stairs. 

Q.  For  whom  ?  A.  Mrs.  Cunningham  and  her  two 
daughters. 

Q.  About  what  time  was  that?  A.  That  was  about  eleven 
minutes  or  a  quarter  before  eleven  o'clock. 

Q.  Was  the  hall  lamp  out  at  that  time?     A.  It  was 


NEW  YORK,  MAT,  1857.  577 

The  People  v.  Cunningham. 

totally  dark;  I  lit  the  hall  lamp  adjoining  Dr.  Burdell's 
room  at  the  time. 

Q.  You  lit  the  gas?     A.  Yes,  adjoining  his  door. 

Q.  As  you  went  down?     A.  Yes. 

The  Court:  What  had  you  in  your  hand  as  you  went 
down,  a  candle  or  light  of  any  kind?  A.  No. 

Q.  Then  how  did  you  light  the  gas?    A.  With  a  match. 

Mr.  Clinton:  State,  when  you  returned,  whether  you  did 
anything  in  reference  to  the  gas?  A.  I  put  it  out. 

The  Court:  At  which  door  was  it — at  the  door  of  the 
front  or  back  room?  A.  The  door  at  the  back  room,  right 
at  the  head  of  the  stairs. 

Mr.  Clinton:  And  you  put  it  out  as  you  returned?  A.  Yes. 

Q.  About  how  long  was  it  before  you  returned  ?  A. 
Three  minutes. 

Q.  Were  you  gone  any  longer  than  to  go  down,  get  the 
water,  and  come  back — did  you  tarry?  A.  No;  I  tried  to 
get  the  key  to  open  the  door  where  the  cider  was,  but 
could  not  find  it. 

Q.  When  you  came  back,  where  did  you  return?  A. 
Immediately  to  the  bedroom,  and  I  put  out  the  light  as  I 
returned. 

Q.  You  went  to  bed  exactly  at  eleven  o'clock?  A. 
Exactly  at  eleven,  as  I  have  said. 

The  Court:  When  you  returned  to  the  defendant's  room, 
who  was  in  that  room?  A.  Mrs.  Cunningham  and  her 
two  daughters;  I  think  Mr.  Eckel  was,  although  I  am  not 
certain  whether  it  was  before  or  after  I  went  up  stairs  from 
the  basement  that  he  returned,  I  cannot  say;  I  think  it  was 
before. 

Q.  You  think  he  left  the  room  before  he  went  down 
stairs?  A.  Yes. 

Mr.  Clinton:  And  then  you  went  up  stairs  to  bed?  A.  I 
did,  sir. 

Q.  State  who  slept  with  you — in  the  same  room  with 
you?     A.  The  two  boys,  sir. 
PAR.— VOL.  VI.  37 


578  DECISIONS  IN  CRIMINAL  CASES 

The  People  v.  Cunningham. 

Q.  Georgy  and  Willie?     A.  Yes. 

Q.  Have  you  occupied  a  room  separate  from  them  at  any 
time  previously  in  that  house?  A.  Yes,  sir. 

Q.  And  subsequently  changed  it  for  what  reason?  A. 
It  was  so  cold,  sir — that  is  all. 

The  Court:  I  want  to  ascertain  which  room  it  was.  Was 
this  the  front  room  in  the  attic  nearest  to  the  Bowery?  A. 
Yes. 

Q.  What  kind  of  a  partition  was  there  between  those  two 
rooms?  A.  A  wall  partition. 

Q.  Lath  and  plaster?     A.  Yes. 

Mr.  Clinton:  You  stated  that  you  had  formerly  occupied 
another  room  in  the  attic — which  room  was  that?  A.  The 
one  at  the  left  hand. 

The  Court:  The  one  where  the  fire-place  was  ?  A. 
Yes,  sir. 

Mr.  Clinton:  Do  you  know  when  you  went  to  bed  that 
night  in  the  attic  whether  you  closed  the  door  or  kept  it 
open?  A.  I  think  I  left  it  open  when  I  went  to  bed;  but 
I  am  not  certain  that  I  left  it  open.  .  « 

Q.  Is  there  any  circumstance  by  which  you  can  recollect 
that?  A.  Yes. 

Q.  State  it?  A.  I  was  going  to  get  up  to  shut  it,  on 
account  of  losing  some  coats,  and  from  Mrs.  Cunningham 
making  the  remark  that  she  wished  the  door  to  be  locked 
or  shut. 

The  Court:  Did  you  get  up  and  shut  it?     A.  No. 

Q.  Why  not?    A.  It  was  too  cold,  sir. 

Q.  You  thought  of  it,  and  did  not  do  it?    A.  Yes,  sir. 

Mr.  Clinton:  Did  you  hear  of  any  noise  that  night?  A. 
Not  a  particle,  sir. 

Q.  Did  you  sleep  in  the  same  or  a  different  bed  with 
the  little  boys?  A.  In  the  same  bed,  sir. 

Q.  About  what  time  did  you  get  up  the  next  morning? 
A.  Half-past  seven  to  eight  o'clock,  sir. 

Q.  Did  you  breakfast  with  the  family?     A.  I  do  not 
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know  whether  the  whole  family  were  there  or  not;  I  break- 
fasted with  a  portion  of  the  family. 

The  Court:  Where  did  you  breakfast — in  what  room  in 
the  house?  A.  In  the  front  basement,  in  the  dining  room. 

Q.  Was  the  defendant  present?  A.  Yes,  sir,  she  was 
there,  and  a  portion  of  the  family  came  to  breakfast  at  that 
time. 

Q.  Do  you  recollect  who?  A.  I  think  the  two  daughters 
and  mother;  I  do  not  think  the  children,  the  boys,  were 
there;  at  any  rate,  not  until  after  we  had  got  through. 

Q.  State  whether  you  observed  anything  unusual  in  the 
appearance  of  the  defendant? 

The  Court:  Let  him  state  what  he  observed. 

Witness:  Nothing  at  all,  sir,  except  that  she  said  that 
she  would  like  to  have  known  that  Mr.  Eckel  had  been 
going  out  so  early,  for  then  she  would  have  got  breakfast 
for  him;  she  was  not  aware  of  his  going  out. 

Q.  Did  you  go  to  business  that  day?     A.  No,  sir. 

Q.  Do  you  know  anything,  or  recollect  anything,  in 
respect  to  a  light  in  the  open  attic?  A.  I  have  an  indis- 
tinct recollection  as  to  that. 

Q.  What  is  that?  A.  That  light  was  standing  on  a  large 
chest  that  stood  against  the  the  wall  in  the  attic. 

Q.  For  what  purpose?     A.  It  was  left  there  for  me. 

The  Court:  When  you  went  to  bed?     A.  Yes. 

Q.  I  think  you  stated  that  the  boys  went  up  before  you? 
A.  Yes,  sir. 

Q.  State  whether  the  family  were  doing  anything  par- 
ticularly the  night  before  with  reference  to  the  departure 
of  any  member  of  the  family?  A.  Everything,  sir. 

Q.  When  I  say  the  night  before,  I  mean  the  Friday 
night?  A.  They  were  doing  everything. 

Q.  For  what  purpose?  A.  To  facilitate  the  travel  the 
next  morning;  they  were  getting  the  things  of  Miss  Helen 
••eady  to  send  her  to  school  at  Saratoga. 

Q.  State  whether  they  were  packing  or  what  they  were 
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doing,  with  reference,  I  mean,  to  packing  trunks,  or  any- 
thing of  that  kind?  A.  I  think  the  mother  was  occupied 
in  packing  trunks;  she  was  getting  some  other  things  for 
her  daughter. 

Q.  They  were  engaged  about  that  matter  a  good  deal 
that  night?  A.  Yes,  sir. 

Q.  Did  you  hear  in  court  the  testimony  of  Mary  Dona- 
hoe,  or  Hannah,  the  cook,  in  respect  to  some  remark  at  the 
breakfast  table  in  reference  to  Dr.  Burdell? 

The  Court:  Did  you  hear  her  testimony? 

Witness:  No,  sir. 

Mr.  Clinton:  Did  Eckel,  at  the  breakfast  table,  at  any 
time  you  were  present,  make  a  remark  in  reference  to  Dr. 
Burdell:  "  By  jingo,  I  would  like  to  be  at  his  stringing  up 
if  I  had  not  to  pull  the  cord  too  tight  to  kill  him?"  A.  I 
never  heard  any  such  remark  made. 

Q.  Nothing  of  that  kind?  A.  No,  sir;  he  said,  I  think, 
that  it  was  a  shame  for  him  (Burdell)  to  abuse  me. 

Q.  Abuse  you,  in  what  respect — did  you  let  him  in  that 
night?  A.  Yes,  that  is  the  reason. 

Mr.  Clinton:  State  the  circumstances  about  that? 

Attorney  General:  This  has  nothing  to  do  with  the 
matter. 

The  Court:  Yes.  This  is  to  explain  the  remark  that 
was  made  at  the  table,  and  I  admit  it  only  so  far  as  it  is 
necessary  for  that  purpose. 

Mr.  Clinton:  And  it  is  only  in  that  point  of  view  that  I 
offer  it. 

The  Court  [to  Mr.  Clinton]:  Ask  him  what  was  stated 
at  the  table  as  to  anything  that  passed  between  him  and 
Dr.  Burdell. 

Mr.  Clinton:  I  want  to  prove,  first,  the  act  of  the  party 
letting  alone  the  declaration,  the  act  of  letting  Burdell  in 
that  night. 

The  Court  [to  the  witness]:  What  did  you  state  at  the 
breakfast  table? 
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Mr.  Clinton:  Your  honor  misunderstands  us,  or  we  have 
misunderstood  the  previous  ruling.  We  wish  to  know  a 
fact  to  which  allusion  was  made  by  other  witnesses,  who 
could  not  know  the  fact,  as  they  were  not  present.  I  stated 
explicitly  in  my  opening  what  the  facts  were. 

The  District  Attorney:  Do  I  understand  you  to  admit 
the  conversation  that  ensued  between  Dr.  Burdell  and 
this  gentleman? 

The  Court  [to  the  witness]:  Did  you  let  him  in  on  a 
certain  night?  A.  Yes. 

Mr.  Clinton:  At  what  time?  A.  I  suppose  in  the  neigh- 
borhood of  two  o'clock. 

Q.  Why  do  you  judge  it  was  that  hour? 

The  Court:  It  is  sufficient  that  he  has  stated  it.  We 
will  assume  it. 

Mr.  Clinton:  I  want  to  ask  how  he  came  to  let  him  in. 

The  Attorney  General:  I  do  not  see  the  materiality  of 
this. 

The  Court:  It  is  enough  as  it  now  stands. 

Mr.  Clinton  [to  the  witness]:  You  did  go  down  and  let 
him  in?  A.  Yes,  sir. 

Q.  Was  the  conversation  to  which  I  alluded  a  moment 
ago,  with  reference  to  that  subject?  A.  Yes,  sir. 

Q.  State,  if  you  please,  all  that  was  said  at  the  table  in 
reference  to  that  matter. 

The  Court:  Ask  him  thus:  Whether  he  stated  at  the 
breakfast  table  what  had  transpired  between  him  and  Dr. 
Burdell. 

Mr.  Clinton:  Q.  Did  you  state  at  the  table  the  next 
morning,  or  was  anything  said  as  to  what  had  transpired 
between  you  and  Dr.  Burdell  on  the  night  that  you  let 
him  in? 

The  Court:  Tell  the  whole  story. 

The  Witness:  I  said  that  Georgie,  Willie,  my  brother 
and  myself,  came  down  to  let  him  in,  and  he  was  in  a 
great  state  of  excitement,  swearing  and  cursing,  and  he 
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(Burdell)  said  that  he  would  knock  my  head  in.  I  told 
him  that  I  did  not  know  how  the  door  became  locked,  but 
I  was  certain  that  it  was  not  locked  at  the  time  I  opened 
it.  He  called  me  a  liar,  and  said  that  he  would  knock  me 
down. 

Q.  Now,  what  did  Eckel  say  in  reference  to  that?  A. 
Nothing  whatever,  excepting  that  he  (Burdell)  ought  to 
be  ashamed  of  himself;  no  threat  whatever  was  made. 

Q.  What  did  the  defendant  (Mrs.  Cunningham)  say?  A. 
She  said  it  was  just  like  his  abuse  to  her — similar  to  his 
abuse  to  her. 

Q.  "Was  that  all  that  was  said  as  far  as  you  recollect? 
A.  That  is  all,  I  think. 

Q.  Was  anything  said  in  regard  to  his  being  a  passion- 
ate man,  but  that  he  would  get  over  his  passion  very  soon? 
A.  Mrs.  Cunningham  may  have  said  something  of  that 
kind,  but  I  have  no  distinct  recollection  of  it,  sir. 

Q.  Did  you  perceive  any  offensive  smell  at  that  time, 
like  burnt  woolen,  or  burnt  rags,  or  burnt  leather?  A. 
None  whatever. 

Q.  Are  your  smelling  powers  in  good  order?  A.  Excel- 
lent, sir. 

Q.  I  will  ask  you  this:  Do  you  know  anything  in  res- 
pect to  the  discharge  of  Mary  Donahoe?  A.  Yes. 

Q.  State  what  you  know  of  your  own  knowledge  upon 
that  subject?  A.  I  know  she  came  in  very  much  intoxi- 
cated, or  she  did  not  come  in  intoxicated  one  moring,  but 
you  could  see  the  effect  of  the  liquor. 

The  Court:  She  came  in  showing  the  effect  of  intoxica- 
tion? A.  She  came  in  one  morning,  after  an  absence  of 
about  four  days,  I  think,  and  much  marked  and  bloated,  I 
think. 

Q.  Marked  and  bruised?     A.  Yes. 

Q.  Well,  then  what  transpired?  A.  Mrs.  Cunningham 
threatened  to  discharge  her,  and  she  began  to  cry  and  beg, 
and  so  forth. 
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Q.  Did  she  go  down  on  her  knees  to  Mrs.  Cunningham? 
A.  I  think  she  did. 

Q.  What  did  she  do?  A.  I  think  she  went  down  on 
her  knees,  but  I  am  not  sure;  she  made  a  great  time  there; 
this  was  a  long  while  before  the  murder — some  three  or 
four  weeks. 

Q.  Some  three  or  four  weeks  before  the  homicide?  A. 
Yes,  sir;  I  think  so. 

Q.  State,  Mr.  Snodgrass,  the  first  intimation  you  had  of 
the  death  of  Dr.  BurdelJ^  A.  From  the  cook,  sir. 

Q.  Hannah,  the  Cook?    A.  Yes. 

Mr.  Clinton:  State  the  particulars. 

The  Court:  You  need  not  go  over  that  again.  It  is  not 
necessary. 

Mr.  Clinton:  Did  you  see  the  corpse?     A.  I  did,  sir. 

Q.  Did  you  go  for  any  one,  and  if  so,  whom?  A.  For 
Dr.  Roberts. 

Q.  You  went  for  Dr.  Roberts?    A.  Yes. 

Mr.  Clinton  [to  the  court]:  I  do  not  know,  your  honor, 
how  far  it  is  necessary  to  go  over  details. 

The  Court:  It  is  not  necessary  unless  you  have  some 
new  fact. 

Mr.  Clinton:  I  was  about  questioning  the  witness  as  to 
the  conduct  of  the  defendant. 

The  Court:  That  seems  to  have  been  very  fully  gone 
into,  and  it  is  unnecessary  to  go  into  it  unless  there  are 
some  new  facts  you  desire  to  elicit.  If  anything  occurs  to 
you,  Mr.  Clinton,  you  can  ask  it  afterwards. 

Mr.  Clinton:  Oh,  yes.  [To  witness] :  How  is  it  in  res- 
pect to  there  being  a  stable  in  the  rear? 

The  District  Attorney:  Do  you  know  anything  about 
that?  A.  I  believe  there  is. 

Mr.  Clinton:  Is  there  a  building  in  the  rear?  A.  Yes, 
sir,  and  it  looks  like  a  stable  at  any  rate. 

Q.  You  have  never  been  through  it?     A.  No,  sir. 

Cross-examined  by  the  District  Attorney:  Q.  You  said  that 
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you  closed  the  door,  or  thought  of  closing  it,  because  of 
the  stealing  of  the  overcoats?  A.  I  do  not  think  that 
would  make  any  impression,  sir,  upon  my  mind  at  all;  I 
was  not  afraid  of  anything  of  that  kind. 

Q.  Then  what  was  the  impression  that  caused  you  to  do 
it?  A.  Nothing  at  all;  it  was  only  that  Mrs.  Cunningham 
made  the  remark  to  me  about  closing  the  door. 

Q.  But  it  made  no  impression  upon  your  mind?  A.  It 
made  no  impression  upon  my  mind. 

Q.  Therefore  you  did  not  get  up  to  close  the  door?  A. 
I  did  not,  sir. 

Q.  How  long  before  this  was  the  incident  of  the  over- 
coats being  stolen?  A.  I  could  not  say,  sir. 

Q.  Was  it  while  the  old  lock  or  the  new  one  was  on  the 
front  door? 

The  Court:  Before  the  alteration?  A.  I  think  the  coats 
were  taken  twice,  and  the  second  time  was  when  the  new 
lock  was  on;  the  door  was  open  at  that  time. 

Q.  Previous  to  your  going  on  this  last  visit  to  Mrs.  Cun- 
ningham you  had  known  very  little  of  herself  and  the  doc- 
tor? A.  I  had  not  seen  a  great  deal;  before  that  time  I 
had  seen  very  little  of  them. 

Q.  I  think  you  stated  that  you  knew  of  no  unfriendly 
feeling  existing  between  Mrs.  Cunningham  and  Dr.  Bur- 
dell?  A.  I  did  not  know  of  any. 

Q.  When  you  went  out  the  evening  in  question,  the  Fri- 
day night,  where  did  you  first  go  to?  A.  I  think  it  was 
at  the  corner  of  Amity  street  and  Broadway,  or  the  corner 
of  Fourth  street  and  Broadway. 

Q.  And  you  left  the  house  at  what  time?  A.  I  do  not 
know;  perhaps  in  the  neighborhood  of  eight  o'clock. 

Q.  Did  you  wear  a  watch  at  that  time?     A.  Yes. 

Q.  Was  your  time  then  matter  of  supposition  or  of  recol 
lection,  from  seeing  your  watch?  A.  I  may  then  have 
worn  a  watch,  but  I  do  not  know  that  I  did. 

Q.  What  is  your  idea  of  the  time  that  you  left  this 
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house  on  this  Friday  night?  A.  I  should  judge,  sir,  it  was 
near  eight  o'clock — not  the  time  that  I  left;  that  was  about 
half-past  seven,  I  should  think. 

Q.  Did  you  walk  with  this  young  lady  (Miss  Helen)  to 
the  corner  of  Broadway  and  Fourth  street  at  a  slow  or  at 
a  rapid  pace?  A.  At  my  general  gait,  sir. 

Q.  You  walked  with  her,  at  your  general  gait,  as  you 
would  do  when  you  are  alone?  A.  Yes. 

Q.  Is  that  gait  of  yours,  sir,  slow  or  rapid?  A.  It  is  not 
very  rapid  or  very  slow. 

Q.  How  long  were  you  in  the  store  at  the  corner  of 
Broadway  and  Fourth  street?  A.  No  longer  than  time 
enough  to  purchase  some  writing  paper. 

Q.  How  long  was  it?     A.  Two  or  three  minutes. 

Q.  And  from  thence  where  did  you  go  to?  A.  We  went 
from  there  down  to  Fourth  street. 

Q.  That  is  towards  Washington  square?  A.  Yes,  and 
to  the  Bowery. 

Q.  It  would  be  what  we  call,  in  Knickerbocker  language, 
over  to  the  Bowery?  A.  Yes,  sir. 

Q.  Did  you  turn  the  corner  of  Bowery  into  Fourth 
street,  up  or  down?  A.  Up. 

Q.  How  far  up?    A.  Not  over  two  blocks. 

Q.  Where  did  you  stop,  if  anywhere?  A.  I  do  not 
know;  we  stopped  in  a  dry  goods  store. 

Q.  How  long  were  you  there?  A.  We  were  there  some 
little  time. 

Q.  About  how  long?    A.  I  do  not  know,  sir. 

Q.  One  minute,  or  twenty  minutes?  A.  It  was  not  twenty. 

Q.  Was  it  fifteen?     A.  I  should  judge  not. 

Q.  What  were  you  purchasing  there,  if  anything?  A.  A 
veil,  I  think,  sir. 

Q.  Were  there  many  patterns  looked  to,  or  not?  A. 
Two  or  three,  I  should  think. 

Q.  Were  you  there  ten  minutes?  A.  We  may  have 
been  that  length  of  time,  but  I  do  not  know. 
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Q.  But  there  was  some  looking  at  patterns,  however? 
A.  Yes. 

Q.  You  then  left  there  together,  and  where  did  you  go 
then?  A.  To  No.  31  Bond  street. 

Q.  You  went  through  the  Bowery  to  Broadway,  and 
down  Bond  street  to  the  house  again?  A.  Yes. 

Q.  And  from  there  you  went  up  stairs,  as  I  understand 
it?  A.  We  went  into  the  back  parlor. 

Q.  Were  you  furnished  with  a  night  key  for  the  house? 
A.  Yes. 

Q.  Did  you  have  one  or  two?     A.  I  had  one. 

Q.  What  time  the  next  morning  was  it  that  the  cook 
came  up  into  the  room?  A.  Nine  o'clock,  as  far  as  I  could 
judge. 

Q.  Did  you  notice  how  her  hands  were?  A.  There  was 
dough  upon  her  hands. 

Q.  You  were  in  the  house  nearly  all  Saturday,  were  you 
not?  A.  Until  I  was  taken  to  the  station  house. 

Q.  And  you  were  in  custody  during  the  coroner's  inquest? 
A.  Yes,  sir. 

Mr.  Clinton:  Now,  as  to  the  night  keys  that  you  have 
spoken  of — do  you  not  know  that  Dr.  Smith  and  son  had 
night  keys?  A.  Yes,  sir. 

A  Juror:  Did  you  strike  a  light  next  to  the  doctor's 
door?  A.  Yes,  sir. 

Q.  How  did  you  find  the  way  down  stairs?  A.  The 
light  was  sufficient  for  me  to  go  into  the  kitchen. 

Q.  Did  you  light  the  gas  in  the  kitchen?     A.  Yes,  sir. 

Mr.  Clinton:  Did  you  put  it  out  when  you  left?   A.  Yes. 

Q.  Where  is  the  cider  kept? 

The  Court:  Never  mind  that,  sir;  that  is  not  important. 

Mr.  Clinton:  Very  well;  it  is  a  little  fact  of  locality,  and 
that  is  all.  [To  the  witness:]  Have  you  ever  seen  Mrs. 
Cunningham  eat  and  carve?  A.  Yes. 

Q.  Did  she  use  the  right  hand  or  left?  A.  As  far  as  I 
perceived  she  used  the  right  hand. 
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Q.  Have  you  ever  noticed  that  she  was  left-handed?  A. 
Never  did* 

District  Attorney:  She  carved  as  well  with  the  one  as 
with  the. other?  A.  Yes. 

Mrs.  Hester  Van  Ness  was  next  called  by  the  defense. 
She  said  she  was  acquainted  with  Mrs.  Burdell  and  her 
daughters,  and  had  known  her,  more  or  less,  since  her 
eldest  daughter,  Augusta  Cunningham,  was  two  years  old; 
she  first  saw  Dr.  Harvey  Burdell  two  years  ago  in  Twenty- 
fourth  street,  at  Mrs.  Cunningham's  house;  since  that  occa- 
sion she  had  often  seen  Mrs.  Burdcll  and  the  doctor 
together;  she  had  been  with  them  to  Saratoga;  she  once 
remained  there  a  week  with  Mrs.  Cunningham;  Dr.  Burdell 
called  on  her  every  day,  sometimes  twice  a  day,  and  gen- 
erally spent  his  evenings  with  her;  he  rode  out  with  Mrs. 
Cunningham  and  witness;  she  had  also  seen  them  together 
at  Mrs.  Cunningham's  house  in  this  city;  had  never 
observed  anything  that  indicated  unpleasant  feelings 
between  them;  she  understood  they  were  engaged  to  be 
married,  and  their  conduct  was  in  harmony  with  such  an 
understanding;  Dr.  Burdell  had  alluded  to  the  marriage 
in  her  (witness')  presence;  he  used  to  talk  to  Mrs.  Burdell 
about  her  dress;  wished  her  to  throw  aside  her  mourning 
and  dress  in  colored  gowns;  he  one  day  expressed  his  satis- 
faction that  she  had  cast  off  "  her  black  rags,"  and  put  on 
a  brown  dress;  one  afternoon,  in  the  latter  part  of  last 
fall,  witness  was  in  the  basement  of  No.  31  Bond  street, 
with  Mrs.  Burdell;  the  doctor  came  down,  and  they  con- 
versed together;  there  was  nothing  to  show  that  their 
former  pleasant  relations  had  changed;  witness  was  in  the 
house  twice  on  the  Friday  prior  to  the  doctor's  death,  the 
first  time  at  one  o'clock  p.  M.,  the  second  time  at  four 
o'clock;  Rev.  Dr.  Beecher,  of  Saratoga,  was  there  on  the 
last  occasion;  witness  first  heard  of  the  doctor's  death  about 
nine  o'clock  on  Saturday  morning;  little  George  came  for 
her;  she  went  to  Mrs.  Burdell's  room;  Mrs.  Burdell  was 
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there  with  her  two  daughters,  Snodgrass,  Dr.  Roberts  and 
a  lady  who  was  bathing  Mrs.  Burdell's  forehead;  Mrs. 
Burdell  was  lying  on  the  bed;  she  appeared  insensible, 
and  took  no  notice  of  witness  for  some  time;  afterwards, 
when  witness  took  her  hand,  she  opened  her  eyes  and 
said,  "  Oh,  isn't  this  horrible! "  witness  could  not  recollect 
what  happened  during  that  day,  so  many  persons  were  in 
and  out  of  the  house,  and  there  was  so  much  excitement; 
there  was  all  the  excitement  and  alarm  that  such  a  scene 
would  naturally  occasion. 

Cross-examined  by  the  District  Attorney:  Q.  Where  do 
vou  live,  Mrs.  Van  Ness?  A.  At  No.  107  Fourth  avenue. 

J 

Q.  Are  you  not  a  friend  of  Mrs.  Cunningham's  family? 
A.  I  am. 

Q.  You  are  her  dressmaker,  are  you  not?  A.  I  have 
been  employed  as  such. 

Q.  Do  you  know  Dr.  Roberts?  A.  I  have  met  him  at 
Mrs.  Burdell's  house  a  few  times. 

Q.  He  went  with  you  to  Saratoga,  did  he  not?  A.  He 
did. 

Q.  In  what  month  was  that?     A.  In  July. 

Q.  I  notice  that  you  call  the  defendant  Mrs.  Burdell; 
did  you  know  her  by  that  name  prior  to  the  murder?  A. 
I  did  not;  I  only  knew  her  then  as  Mrs.  Cunningham. 

Dr.  Daniel  D.  Smith,  was  then  examined  by  Mr.  Clinton. 
He  said  he  was  a  doctor  of  medicine  and  resided  at  No.  35 
Bond  street,  two  doors  from  Dr.  Burdell's.  For  a  long 
time  he  had  been,  in  concert  with  his  son,  conducting  some 
experiments  with  a  view  of  testing  the  power  of  the  electric 
current  on  various  articles,  such  as  alcohol,  phosphorus, 
<fec.  He  had  occasion,  in  these  experiments,  to  use  pieces 
of  leather,  and  shellac,  for  joining  tubes,  and  scraps  of 
woolen  rags,  for  cleaning  instruments.  The  woolen  and 
leather  so  used,  became  saturated  or  impregnated  with 
chemical  fluids.  When  a  quantity  of  leather  or  rags 
accumulated,  it  was  his  custom  to  burn  them  up.  On  the 
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afternoon  of  Friday,  January  30th,  intending  to  spend  the 
night  out  of  town,  he  gathered  a  heap  of  woolen  rags  and 
pieces  of  leather,  and  threw  it  upon  the  remains  of  an 
anthracite  coal  fire,  opened  the  window  of  the  room  wide, 
locked  the  door,  went  off  and  took  the  cars.  The  room  in 
which  he  burnt  these  rags  was  the  front  room  third  story, 
adjoining  No.  33.  On  his  return  to  the  house,  the  next 
morning,  he  found  that  the  smell  of  the  smouldering  rags 
and  leather  pervaded  the  whole  premises,  and  so  strong  and 
unpleasant  was  it,  in  the  room  in  which  they  had  been  con- 
sumed, that  he  had  to  fumigate  it.  It  was  a  mixed  smell 
of  burning  leather  and  woolen,  saturated  with  chemicals. 

Cross-examined  by  the  District  Attorney:  Doctor,  what 
time  do  you  say  you  left  your  room  that  afternoon?  A. 
About  half-past  three  o'clock. 

Q.  How  was  the  fire  when  you  left  it?  A.  It  was  low, 
and  was  not  replenished. 

Fernando  0.  Smith,  the  son  of  the  last  witness,  was  next 
called.  He  said  that  on  the  night  before  the  murder  of 
Dr.  Burdell  was  discovered,  he  came  home  between  ten 
and  eleven  o'clock,  wearing  a  large  gray  shawl  and  a  cap; 
he  remembered  the  offensive  smell  in  his  father's  room  the 
next  morning;  his  father,  he  stated,  was  in  the  frequent 
habit  of  making  chemical  experiments,  and  used  woolen 
rags  and  pieces  of  leather  in  making  them.  These  rags 
were  burnt  when  they  accumulated;  he  had  burnt  them 
himself  often. 

Mrs.  Catharine  Dennison  was  next  called.  She  testified 
that  she  was  a  cousin  of  Dr.  Burdell's;  that  she  had  long 
known  him  prior  to  his  death,  over  twenty  years.  The  first 
time  she  ever  met  Mrs.  C.  was  in  1856,  and  she  had  seen  her 
frequently  since  in  company  with  the  doctor;  had  seen 
them  together  at  No.  31  Bond  street  frequently,  and  had 
seen  them  together  at  her  own  house  in  Brooklyn,  in  the 
winter  of  1856.  The  witness  testified  that  their  relations 
to  each  other  were  of  a  most  friendly  character,  and  she 
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detailed  at  some  length,  a  conversation  which  took  place 
on  one  occasion  between  the  doctor  and  Mrs.  C.  in  her 
presence,  at  No.  31  Bond  street.  She  never  observed  any- 
thing that  was  quarrelsome  between  the  doctor  and  Mrs. 
C.;  had  been  at  No.  31  Bond  street  eight  or  nine  times. 

Herbert  W.  Treadwell  was  next  called  and  examined. 
Said  he  had  walked  in  company  with  four  other  gentle- 
men in  Bond  street,  the  Friday  night  on  which  the  murder 
occurred.  It  was  about  twenty  minutes  after  twelve 
o'clock  when  he  got  into  Bond  street  from  Broadway;  he 
remained  on  the  corner  of  Bond  street  and  the  Bowery 
from  fifteen  to  twenty  minutes;  noticed  nothing  unusually 
offensive  in  the  atmosphere;  it  was  a  dark  and  obscure 
night. 

Mr.  Dean:  I  would  like  to  have  it  determined  now 
whether  the  jury  are  to  have  the  privilege  of  visiting  the 
premises. 

The  foreman  of  the  jury  remarked  that  the  jury  had  no 
objections  to  going. 

The  Court  announced  that  there  would  be  a  private 
arrangement  made  between  the  jury  and  the  court  to  visit 
the  premises. 

Helen  Cunningham,  being  sworn,  testified  as  follows: 

Q.  You  are  the  second  daughter  of  the  defendant?  A. 
Yes,  sir. 

Q.  Where  have  you  resided  for  the  last  year?  A.  No. 
31  Bond  street. 

Q.  Are  you  there  still?    A.  Yes,  sir. 

Q.  Had  you  made  arrangements  to  leave  home  the  Sat 
urday  after  the  murder?  A.  Yes,  sir. 

Q.  Were  you  home  Friday,  at  the  house,  with  your 
mother?  A.  I  was  a  short  time  away,  from  half-past  two 
in  the  afternoon  until  four;  with  that  exception  I  was  in 
the  house  all  day  and  evening. 

Q.  At  what  time  did  you  dine  that  day?  A.  I  think  it 
was  about  six  o'clock,  or  a  little  after. 
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Q.  During  the  day,  what  persons  do  you  remember  see- 
ing at  the  house?  A.  I  saw  Dr.  Beecher  a  few  moments 
in  the  parlor,  and  Mrs.  Van  Ness;  I  do  not  remember 
seeing  any  one  else  that  day. 

Q.  Do  you  remember  having  a  dressmaker  in  the  house? 
A.  Yes,  sir;  Susan  Gary. 

Q:  Was  she  there  all  the  day?  A.  She  was  there  until 
dinner. 

Q.  You  were  out  shopping  in  the  afternoon?  A.  No, 
sir;  I  was  taking  music  lessons  in  the  afternoon. 

Q.  You  went  out  in  the  evening?     A.  Yes,  sir. 

Q.  Can  you  tell  about  the  time  you  went  out?  A.  I 
think  it  was  about  seven  o'clock. 

Q.  Who  accompanied  you?     A.  George  Snodgrass. 

Q.  Where  did  you  go?  A.  I  went  out  to  buy  a  veil;  I 
purchased  it  and  then  came  back. 

Q.  Who  were  to  dinner  that  day  at  your  house?  A.  My 
mother,  Augusta,  George,  William,  Mr.  Eckel  and  Susan 
Gary;  George  Snodgrass  came  in  after  we  got  through 
our  dinner. 

Q.  Did  he  eat  his  dinner?     A.  Yes,  sir. 

Q.  It  was  after  he  had  done  his  dinner  that  you  went 
out?  A.  Yes,  sir. 

Q.  Do  you  recollect  where  your  mother  was  when  you 
went  out?  A.  I  think  she  was  in  the  front  room,  third  floor. 

Q.  When  you  came  back  with  Mr.  Snodgrass,  where 
did  you  find  her?  A.  I  found  her  in  the  front  room  of  the 
third  story. 

Q.  What  did  you  do  the  rest  of  the  evening,  from  the 
time  you  got  in;  do  you  recollect  whether  your  brothers 
were  out  when  you  came  home?  A.  They  were  both  out. 

Q.  From  the  time  you  came  in,  I  wish  you  would  state 
what  occurred  in  the  house,  as  near  as  you  can  recollect. 
A.  I  brought  in  the  veil  and  showed  it  to  mother;  I  then 
went  to  folding  up  some  of  my  clothes  and  putting  them 
in  the  trunk  which  I  was  to  take  away  with  me. 
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Q.  Do  you  recollect  what  next  occurred?  A.  After  I 
had  been  in  the  house  a  short  time,  mother  returned  with 
Mr.  Eckel  and  the  two  boys. 

Q.  After  Mr.  Eckel  came  into  the  room  what  occurred? 
A.  Mother  brought  up  some  candies  and  oranges  to  send 
to  my  sister,  who  was  at  school. 

Q.  Do  you  recollect  about  your  brothers  going  up  to 
bed  and  coming  back?  A.  Yes,  sir;  they  came  back,  and 
mother  told  them  to  wait  until  George  Snodgrass  was 
ready  to  go  with  them,  and  they  did  wait. 

Q.  Do  you  know  at  what  time  George  and  your  brothers 
started  to  go  to  bed?  A.  I  think  it  was  very  near  eleven 
o'clock. 

Q.  When  you  returned  from  the  street  after  getting  your 
veil,  did  your  mother  have  on  the  same  or  a  different  dress 
from  that  she  wore  when  you  went  out  ?  A.  She  was 
dressed  in  the  same  way. 

Q.  Did  she  wear  that  dress  until  she  went  to  bed?  A. 
She  did,  and  she  had  it  on  since  morning. 

Q.  What  kind  of  a  dress  was  it  ?  A.  It  was  a  black 
silk  one. 

Q.  Was  it  the  same  dress  she  had  on  the  next  morning? 
A.  It  was  and  she  wore  it  until  the  coroner  had  it  taken 
off. 

Q.  Where  did  you  sleep  that  night?  A.  I  slept  with 
mother  in  the  front  room  on  the  third  story. 

Q.  Who  slept  there  besides  you  and  your  mother?  A. 
Sister  Augusta. 

Q.  What  time  did  you  retire?  A.  I  think  it  was  about 
a  quarter  past  eleven  o'clock. 

Q.  Did  you  go  immediately  to  sleep?  A.  My  sister  and 
I  laid  awake  and  talked  a  short  time. 

Q.  In  what  position  did  you  sleep?  Who  slept  in  the 
middle?  A.  My  mother. 

Q.  Did  your  mother  get  up  from  the  time  you  retired 
to  your  knowledge?  A.  No,  sir. 
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Q.  Did  you  observe  any  unusual  odor  in  the  house?  A. 
I  did  not. 

Q.  When  you  got  up  in  the  morning  did  you  notice  any 
unusual  odor?  A.  I  did  not. 

Q.  Did  not  notice  anything  unusual  until  after  you  heard 
of  the  doctor's  death?  A.  I  did  not. 

Q.  Did  you   breakfast  with  the  family?     A.  Yes,  sir. 

Q.  Who  was  at  breakfast?  A.  My  mother,  George, 
William  and  George  Snodgrass,  they  were  at  breakfast 
together,  and  then  Augusta  came  down  a  few  moments 
afterwards. 

Q.  Did  Mr.  Eckel  take  breakfast  with  you  that  morning? 
A.  No,  sir;  he  went  out  before  breakfast. 

Q.  Did  your  mother  go  down  before  breakfast  was  ready 
that  morning?  A.  She  did  not;  I  went  down  with  her 
when  she  went  down  stairs  in  the  morning. 

Q.  Did  your  mother  eat  her  breakfast?     A.  Yes,  sir. 

Q.  Do  you  remember  what  you  had  for  breakfast?  A.  I 
do  not. 

Q.  When  did  you  hear  of  the  death  of  Dr.  Burdell?  A. 
On  Saturday  morning,  the  3 1st  of  January,  about  half-past 
eight  or  a  quarter  of  nine  o'clock. 

Q.  Was  it  after  breakfast  and  after  you  had  gone  up 
stairs?  A.  It  was. 

Q.  In  what  room  were  you  when  the  announcement  was 
made?  A.  In  the  front  room  of  the  third  floor. 

Q.  Who  first  announced  it?  A.  Hannah  the  cook;  that 
was  the  first  I  heard  of  it. 

Q.  Had  you  any  intimation  of  it  before?    A.  None  at  all. 

Q.  Do  you  recollect  what  was  the  language  in  which 
Hannah  announced  it?  A.  I  do  not  remember  it;  I  remem- 
ber hearing  her  say,  "Dr.  Burdell  is  dead,"  or  "mur- 
dered;" I  do  not  know  which  word  she  used. 

Q.  You  have  no  recollection  of  what  followed  imme- 
diately afterwards?  A.  No,  sir. 

Q.  Were  you  in  court  day  before  yesterday  when  a 
PAR.— VOL.  VI.  38 
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police  officer  was-  sworn  as  to  singing  in  No.  31  Bond 
street,  on  some  Sunday  after  the  death  of  Dr.  Burdell?  A. 
I  was  not. 

Q.  Was  there  any  singing  in  the  house  the  first  Monday 
of  February,  succeeding  the  death  of  the  doctor?  A. 
There  was  not. 

Q.  Was  there  any  on  Sunday  morning  of  the  second 
Sunday?  A.  There  was. 

Q.  I  wish  you  would  state  what  it  was,  at  what  time, 
and  under  what  circumstances  it  occurred?  A.  I  had  taken 
up  my  prayer  book,  and  after  reading  my  prayers  my  eye 
fell  upon  a  hymn  that  I  knew,  and  I  took  up  the  book  aqd 
sang  the  first  verse. 

Q.  I  wish  you  would  state  what  you  sang?  A.  It  is  the 
first  verse  of  the  twelfth  hymn  in  the  Book  of  Common 
Prayer  (indicating  the  place  in  the  book,  which  was  handed 
up  for  inspection). 

Mr.  Dean  then  read  as  follows: 

"  God  moves  in  a  mysterious  way 
His  wonders  to  perform, 
He  plants  His  footsteps  on  the  sea, 
And  rides  upon  the  storm." 

Q.  Is  that  the  verse  you  sang?     A.  Yes,  sir. 

Q.  Did  you  or  your  mother  sing  anything  else  that 
morning?  A.  I  do  not  recollect  that  I  did;  I  was  the  only 
person  that  sang;  mother  did  not  sing  any. 

Q.  Have  you  any  knowledge  of  the  way  or  manner  in 
which  Dr.  Burdell's  death  was  caused?  A.  I  have  not. 

Q.  Have  yon  any  knowledge  as  to  the  time  in  which  he 
was  killed?  A.  I  have  not. 

Q.  Have  you  any  knowledge  as  to  the  person  who  killed 
him?  A.  I  have  not. 

The  direct  examination  being  closed,  the  district  attor- 
ney said  he  would  not  avail  himself  of  his  privilege  to 
cross-examine  the  witness. 

Smith  Ely  was  then  sworn,  and  testified  that  he  was 
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engaged  in  the  leather  business  in  Ferry  street,  and  that 
he  was  acquainted  with  John  J.  Eckel;  called  at  his  board- 
ing place,  No.  31  Bond  street,  on  the  evening  of  the  30th 
of  January,  between  half-past  seven  and  eight  o'clock,  and 
left  a  note  for  him  with  Mrs.  Cunningham;  did  not  know 
what  had  become  of  that  note. 

Q.  [By  Mr.  Dean.}  Did  Mr.  Eckel  meet  you  the  next 
morning? 

Question  objected  to  by  the  district  attorney. 

The  judge  decided  that  counsel  might  ask  the  question, 
although  he  could  not  see  the  importance  or  relevancy 
of  it. 

Q.  Did  you  see  Mr.  Eckel  on  Saturday  morning?  A. 
Yes,  sir,  shortly  after  eight  o'clock,  at  his  place  of  business 
in  Stanton  street. 

Witness  further  stated  that  he  merely  delivered  the  note 
to  Mrs.  C.;  had  no  conversation  with  her  except  such  as 
simply  related  to  the  delivery  of  the  note;  noticed  nothing 
peculiar  in  the  manner  or  appearance  of  Mrs.  Cunningham. 

John  Smith  was  next  called.  He  testified  that  he  lived 
at  No.  54  Great  Jones  street;  knew  Mr.  Eckel  and  premises 
No.  31  Bond  street;  he  delivered,  in  the  latter  part  of  Octo- 
ber last,  at  that  house,  for  Mr.  Eckel,  a  rosewood  bookcase 
bedstead;  saw  at  that  time  Dr.  Burdell,  Mrs.  C.  and  her 
two  daughters,  and  before  he  came  away  saw  Mr.  Eckel; 
it  was  between  five  and  six  o'clock  that  he  delivered  the 
furniture,  and  it  was  very  near  six  o'clock  before  he  left 
the  house;  he  put  up  the  bookcase  in  Mr.  E.'s  room,  and 
was  assisted  by  Dr.  Burdell;  he  presented  the  bill  receipted 
to  Dr.  Burdell,  dated  the  same  day  he  delivered  the  furni- 
ture, and  he  received  from  the  doctor  a  check  on  the 
Market  Bank  for  the  amount;  Mr.  Eckel  came  in  after  he 
had  received  the  check  from  the  doctor;  he  was  engaged 
about  half  an  hour  in  putting  up  the  bedstead  in  Mr. 
Eckel's  room,  which  was  on  the  third  floor;  Dr.  B.  said  to 
him  while  he  was  assisting  him:  "Every  knock  you  give 
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my  wall  I  shall  charge  you  five  dollars  for;"  he  (Dr.  B.) 
spoke  about  the  wall  being  newly  painted. 

Afiss  Margaret  Augusta  Cunningham  was  then  called  and 
sworn: 

Q.  Do  you  reside  at  No.  31  Bond  street?     A.  I  do. 

Q.  Were  you  there  on  Friday,  the  30th  of  January  last? 
A.  I  was  out  all  day  from  home,  until  between  four  and 
five  o'clock  in  the  afternoon. 

Q.  Did  you  go  out  in  the  morning?     A.  Yes,  sir. 

Q.  Were  you  at  home  to  dinner  with  the  family?  A. 
Yes,  sir. 

Q.  After  dinner  what  did  you  do  and  where  did  you  go? 
A.  I  went  immediately  up  stairs,  to  the  third  story,  front 
room. 

Q.  What  did  you  do  after  that?  A.  I  think  I  went  to 
the  attic  shortly  after  that,  where  my  mother  and  brothers 
were. 

Q.  Were  your  two  brothers  in  the  house  the  entire 
evening?  A.  Yes,  sir. 

Q.  Who  else  were  in  the  house  that  evening?  A.  Mr. 
Eckel,  Mr.  Snodgrass,  besides  one  of  the  servants,  Hannah. 

Q.  Is  your  mother  right  or  left-handed?  A.  Right- 
handed. 

Q.  During  the  evening  did  a  portion  of  the  family  leave 
the  house?  A.  Mr.  Snodgrass  and  sister  went  out. 

Q.  Did  Mr.  Eckel  go  out?    A.  He  did. 

Q.  About  what  time  did  he  return?  A.  I  do  not  remem- 
ber the  time  exactly,  but  I  think  it  was  somewhere  about 
nine  o'clock. 

Q.  Do  you  remember  the  fact  that  he  did  return?  A. 
I  do. 

Q.  Where  did  you  first  see  him  after  he  returned?  A. 
In  the  third  story  front  room. 

Q.  Where  had  your  mother  been  up  to  that  time?  A.  I 
think  she  had  been  only  up  stairs  in  the  attic. 

Q.  After  Mr.  Eckel  came  in  and  went  up  into  the  front 
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room,  third  story,  do  you  recollect  who  were  there?  A.  I 
think  all  the  family  were  there. 

Q.  Whom  do  you  mean  by  family?  A.  Mother,  sister,  my 
two  brothers,  Mr.  Eckel,  and  I  think  Mr.  Snodgrass  were 
there. 

Q.  Do  you  recollect  whether  Mr.  Eckel  brought  any- 
thing when  he  came  home?  A.  He  brought  some  candies 
and  oranges. 

Q.  Do  you  remember  anything  that  was  done  by  any 
one  after  Mr.  Eckel  came  in?  A.  Mr.  Eckel  was  mixing 
some  seeds  for  the  birds. 

Q.  How  many  birds  were  there  in  that  room?  A.  I 
cannot  state  exactly,  but  I  think  there  were  sixteen  or 
seventeen  canaries;  .there  might  have  been  more, 

Q.  To  whom  did  they  belong?     A.  To  Mr.  Eckel. 

Q.  After  mixing  this  seed  for  the  canaries,  what  then 
occurred?  A.  I  cannot  really  state. 

Q.  Do  you  remember  whether  Mr.  Eckel  or  Mr.  Snod- 
grass left  the  room  to  retire  to  bed?  A.  I  really  can- 
not say. 

Q.  Did  they  really  both  of  them  leave  the  room?  A. 
Yes,  sir. 

Q.  Where  was  your  mother  when  they  did  leave  the 
room?  A.  She  was  in  the  room. 

Q.  When  the  boys  left,  where  was  she?  A.  She  was 
in  the  room. 

Q.  After  Mr.  Eckel  left,  do  you  recollect  anything  about 
a  note  being  left  by  Mr.  Ely?  A.  Yes,  sir. 

Q.  What  was  done  with  it?  A.  Mother  took  it  to  Mr. 
Eckel's  room  door  and  gave  it  to  him. 

Q.  After  the  boys  had  left  the  room,  do  you  remember 
this  circumstance,  whether  the  boys  went  up  stairs  to  befl 
and  afterwards  came  back?  A.  I  do. 

Q.  After  they  came  back,  did  they  remain  in  the  room 
or  go  back  with  Snodgrass?  A.  I  think  they  went  back 
with  him. 
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Q.  Do  you  know  whether  a  light  was  left  in  the  attic 
during  the  time  they  were  down  stairs  waiting  for  Snod- 
grass  to  go  up?  A.  I  do  not. 

Q.  Do  you  sometimes  leave  a  light  on  the  chest  in  the 
attic? 

[Objected  to  by  the  district  attorney.] 

Q.  How  long  was  your  mother  at  Eckel's  door  in  deliv- 
ering the  note?  A.  I  think  it  was  scarcely  a  moment. 

Q.  She  came  immediately  back?     A.  Yes,  sir. 

Q.  After  she  came  back,  into  what  room  did  she  come? 
A.  In  the  third  story  front  room. 

Q.  What  became  of  her  after  that?  A.  We  then  all 
three  retired  into  one  bed. 

Q.  Do  you  remember  the  relative  positions  you  occu- 
pied in  the  bed — who  was  in  the  middle?  A.  Mother 
was. 

Q.  Can  you  give  about  the  time  you  retired?  A.  I  think 
it  was  somewhere  about  eleven  o'clock. 

Q.  Have  you  any  data  to  fix  the  time?  A.  I  have  none; 
but  I  think  it  was  about  that  time. 

Q.  Did  you  go  immediately  to  sleep  ?  A.  I  think 
mother  did,  but  sister  and  myself  lay  awake  sometime 
talking. 

Q.  Did  your  mother  leave  that  bed  from  that  time  until 
the  next  morning?  A.  Not  to  my  knowledge. 

Q.  From  her  position  in  the  bed,  with  reference  to  you 
and  your  sister,  could  she  have  got  out  without  disturbing 
you?  A.  I  do  not  think  she  could. 

Q.  State  the  location  of  the  bed,  if  you  please?  A.  The 
head  of  the  bed  was  against  the  wall,  and  the  foot  of  it 
close  by  the  fire-place. 

Q.  Was  that  the  usual  position  of  the  bed  ?  A.  Yes, 
sir;  and  it  had  stood  there  ever  since  I  had  been  in  the 
house. 

Q.  What  dress  did  your  mother  have  on  during  that 
evening?  A.  A  black  silk  basque  and  skirt. 
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Q.  Did  she  change  her  dress  during  the  evening?  A. 
She  did  not. 

Q.  What  dress  did  she  put  on  the  next  morning  ?  A. 
The  same  basque,  but  a  different  skirt. 

Q.  What  became  of  that  basque?   A.  The  coroner  took  it. 

Q.  During  the  whole  of  the  evening,  from  the  time  you 
returned,  did  you  leave  the  house  until  the  next  morning? 
A.  I  did  not. 

Q.  During  the  early  part  of  the  evening,  where  were 
you  before  you  went  up  into  the  third  story — were  you  in 
the  parlor  any  time?  A.  I  was  in  the  parlor  awhile  before 
dinner,  but  no  person  was  there. 

Q.  Do  you  recollect  whether,  during  the  evening,  you 
were  in  the  parlor?  A.  I  was  not. 

Q.  Were  you  the  next  morning  when  your  mother  got 
up?  A.  I  think  I  was. 

Q.  Did  she  go  down  stairs  before  breakfast  was  ready — 
was  she  called  at  breakfast?  A,  I  cannot  really  say. 

Q.  Were  you  at  breakfast  that  morning?     A.  I  was. 

Q.  In  going  down  to  breakfast,  did  you  notice  anything 
unusual?  A.  I  did  not. 

Q.  During  the  night,  at  any  time,  or  in  the  afternoon, 
from  the  time  you  returned  until  morning  when  you  went 
down  to  breakfast,  did  you  hear  any  unusual  sound?  A.  I 
did  not. 

Q.  Did  you  perceive  any  unusual  odor?    A.  I  did  not. 

Q.  When  did  you  first  hear  of  the  death  of  Dr.  Burdell? 
A.  It  was  in  the  morning  shortly  after  breakfast. 

Q.  Where  were  you  when  the  death  was  announced?  A. 
In  the  third  story  front  room. 

Q.  Was  your  mother  present?     A.  Yes,  sir. 

Q.  Who  announced  the  death?     A.  Hannah,  the  cook. 

Q.  Prior  to  that  time,  had  you  any  knowledge  or  inti- 
mation whatever  of  his  death?  A.  I  had  not. 

Q.  Have  you  any  knowledge  of  the  time  of  his  death? 
A.  No,  sir. 
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Q.  Have  you  any  knowledge  of  the  person  who  was  the 
cause  of  his  death?  A.  No,  sir. 

Q.  Have  you  any  knowledge  or  information  upon  the 
subject,  except  what  you  have  given  in  your  testimony  as 
a  witness  here  or  before  the  coroner?  A.  No,  sir. 

Q.  Have  you  any  knowledge  of  any  clothing,  or  wear- 
ing apparel  of  any  kind  or  description  being  destroyed  or 
burnt  in  that  house?  A.  I  have  not. 

Q.  Have  you  any  knowledge  of  any  shoes  or  leather 
having  been  burned  in  the  house  that  night?  No,  sir. 

Q.  Has  any  dress  of  your  mother's  been  missing  after 
that  time?  A.  No,  sir. 

Q.  She  had  the  same  dresses  as  before?     A.  Yes,  sir. 

Q.  Do  you  know  of  any  persons  having  been  let  into  the 
the  house  that  night?  A.  No,  sir. 

Q.  Were  all  the  dresses  of  your  mother  and  the  other 
occupants  of  the  house  submitted  to  the  examination  that 
the  coroner  caused  to  be  made?  A.  They  were. 

Q.  "Was  the  back  room  attic  used  to  dress  in?  A.  It 
was. 

Q.  Was  it  used  at  this  particular  time,  do  you  recollect? 
A.  It  wag  not — we  had  no  wood  then  of  the  size  to  fit  the 
stove  there. 

Q.  Did  you  sometimes  have  a  coal  fire  in  the  attic  near- 
est Broadway?  A.  Yes,  sir. 

Q.  For  what  purpose?  A.  For  sister  and  myself  to 
dress  by. 

Q.  Was  it  an  ordinary  or  unusual  thing  to  have  a  fire 
made  there?  A.  We  had  a  fire  made  there  quite  often. 

Q.  For  what  purpose  was  the  third  story  front  room 
used  by  the  family?  A.  It  was  a  general  family  sitting- 
room. 

Q.  Is  there  a  window  looking  directly  into  the  room 
where  Mr.  Eckel's  trunks  were  kept?  A.  Yes,  sir. 

Q.  When  you  heard  of  the  death  of  Dr.  Burdell,  there 
was  an  outcry  on  the  part  of  Hannah?  A.  Yes,  sir. 
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Q.  Do  you  recollect  what  occurred  immediately  upon 
that  announcement?  A.  I  really  cannot  say. 

Q.  "Were  you  concious  of  what  occurred  immediately 
upon  that  announcement?  A.  I  do  not  remember  anything 
else,  at  present,  except  that  I  was  standing  by  my  sister 
by  the  bed;  she  was  faint. 

Q.  Who  was  the  first  person  you  saw  in  the  room  after 
the  announcement?  A.  I  think  it  was  Dr.  Mayne. 

Q.  There  are  windows  over  each  of  the  doors  in  the 
attic?  A.  Yes,  sir. 

Q.  A  light  in  the  centre  of  the  attic  would,  of  course, 
be  seen  in  either  of  the  rooms?  A.  Yes,  sir. 

Q.  Have  you  any  recollection  whether  a  light  was  left 
in  the  attic  on  Friday  night  by  anybody  for  Snodgrass  and 
your  brothers  to  go  to  bed?  A.  I  have  not. 

Q.  Is  there  any  bolt  to  the  back  door  on  the  floor  level 
with  the  parlors — the  door  leading  off  the  back  stoop?  A. 
I  think  there  is  nothing  but  an  ordinary  lock. 

Q.  Is  there  a  stable  directly  in  the  rear  of  the  house? 
A.  Yes,  sir. 

Q.  Is  there  a  door  to  that  stable  opening  on  the  yard  to 
your  house?  A.  There  is.  \ 

Q.  Do  you  know  whether  there  was  any  examination 
made  that  morning  to  see  whether  that  door  had  been 
locked  over  night?  A.  I  don't. 

Q.  Where  does  that  door  lead  to?  A.  Off  to  the  back 
stoop. 

Q.  On  the  back  stoop  what  is  there?  A.  There  is  a 
laboratory  where  Dr.  Smith  and  his  son  and  others  went, 
and  the  door  leads  out  into  the  yard. 

Q.  This  stable  connects  directly  with  the  yard  of  the 
house?  A.  Yes,  sir. 

Q.  Who  occupied  the  stable?     A.  I  do  not  know. 

Q.  It  was  not  occupied  by  your  family?    A.  It  was  not. 

Q.  Do  you  know  whether  the  stable  door  was  kept 
locked,  or  sometimes  kept  open?  A.  I  do  not  know. 
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Q.  Is  there  more  than  one  door  leading  into  your  yard? 
A.  Only  one. 

Q.  Do  you  know  whether  the  window  in  the  hall  of  the 
second  story  is  kept  bolted,  or  whether  it  was  so  that  it 
could  be  shoved  up  or  down?  A.  I  do  not. 

Q.  You  had  nothing  to  do  with  fastening  the  house?  A. 
No,  sir. 

Cross-examination:  Q.  Was  there  a  mantel-clock  in  your 
mother's  room?  A.  Yes,  sir. 

Q.  Whose  was  it?     A.  Mr.  Eckel's. 

Q.  Was  there  any  other  clock  in  the  house  that  night? 
A.  No,  sir. 

.  Q.  What  furniture  was  in  the  front  room  nearest  Broad- 
way, Friday  night,  or  about  that  time  ?  A.  I  cannot 
really  say. 

Q.  When  did  you  last  have  fire  in  the  grate  in  the  attic? 
A.  Some  time  the  first  part  of  that  week. 

Q.  Was  it  before  Wednesday?   A.  I  could  not  say. 

Q.  You  did  not  use  it  on  Thursday?    A.  I  did  not. 

Q.  How  long  had  you  occupied  it?  A.  For  several 
months. 

Q.  Were  you  up  in  this  room  on  Friday  night?  A.  I 
was  not  there  at  that  night. 

Q.  Where  did  you  dress  on  Friday  morning?  A.  I 
think  it  was  in  that  room. 

Q.  You  say  when  Hannah  came  into  the  room  and 
announced  that  Dr.  Burdell  was  killed,  you  went  by  the 
side  of  your  sister,  who  was  fainting?  A.  Yes,  sir. 

Q.  Where  were  you  when  Hannah  announced  it?  A.  I 
was  seated  by  the  window  sewing. 

Q.  Where  was  your  sister?     A.  I  cannot  say. 

Q.  Do  you  remember  what  it  was  that  Hannah  said?  A. 
She  said  "the  doctor  was  dead,  or  murdered,"  or  some- 
thing to  that  effect. 

Q.  Where  was  your  mother  then?  A.  I  think  she  was 
sweeping  the  room  out  near  the  door. 
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Q.  How  long  did  you  continue  standing  by  the  side  of 
your  sister?  A.  I  could  not  state  the  time. 

Q.  Who  was  the  next  person  that  came  into  the  room 
after  Dr.  Mayne?  A.  I  think  it  was  Dr.  Eoberts. 

Q.  Who  else  came  into  the  room?  A.  I  don't  remember. 

Q.  Did  the  bureau  in  your  mother's  room  stand  between 
the  windows?  A.  Yes,  sir. 

Q.  Were  there  curtains  or  shutters?  A.  There  were 
wooden  shutters. 

Q.  Do  you  remember  when  Mr.  Ely's  note  arrived?  A. 
I  do  not. 

Q.  Did  you  see  the  note  in  the  back  parlor?    A.  No,  sir. 

Q.  When  did  you  hear  first  about  it?  A.  When  my 
mother  spoke  about  it  up  stairs. 

Q.  Did  you  and  Helen  go  up  to  your  sleeping  room  that 
night?  A.  Not  to  my  knowledge. 

Q.  What  was  the  reason  for  your  sleeping  down  stairs 
that  night?  A.  For  the  reason  that  sister  was  going  away 
the  next  morning  to  school. 

Q.  Who  gave  the  pistol  to  your  mother — the  pistol 
which  has  been  spoken  of?  A.  Dr.  Burdell. 

Q.  Was  it  while  you  lived  in  Twenty-fourth  street,  or 
after  you  came  to  Bond  street?  A.  It  was  while  we  lived 
in  Twenty-fourth  street. 

By  a  Juror:  Q.  Does  you  mother  sew  with  her  left 
hand?  A.  Sometimes  she  does. 

Q.  Do  you  know  the  reason?  A.  On  account  of  rheu- 
matism. 

Q.  Was  she  right  or  left-handed  previous  to  the  rheu- 
matism? A.  She  was  right-handed. 

John  Perkins  was  the  next  witness  called.  He  testified 
that  he  was  a  jobber  in  boots  and  shoes  at  No.  29  Cortlandt 
street;  his  residence  was  now  at  No.  92  Second  avenue, 
but  he  resided  at  the  time  of  the  homicide  at  No.  32  Bond 
street;  did  not  know  Dr.  Samuel  W.  Pannly  by  sight  or 
otherwise. 
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Q.  Do  you  know  anything  about  Dr.  Parmly's  dog,  of 
the  King  Charles  breed? 

The  Judge:  1  do  not  think  that  the  dog  has  anything  to 
do  with  this  case  at  all. 

Mr.  Clinton:  We  want  to  show  that  the  dog  frequently 
went  with  this  witness. 

The  Judge:  I  cannot  permit  any  testimony  of  this  kind 

Henry  /S.  /Smith  was  next  called  to  the  stand  and  sworn. 
He  testified  that  he  had  been,  since  the  recess  of  the  court, 
to  the  rear  of  the  premises  No.  31  Bond  street;  there  was 
a  shed  covering  the  piazza  immediately  under  the  win- 
dows of  Dr.  Burdell's  room;  the  distance  from  the  shed  to 
the  window  was  about  six  feet  or  less;  the  height  of  the 
shed  was  about  fifteen  feet,  and  the  width  of  it  was,  per- 
haps, not  more  than  eight  feet;  there  was  a  fence  dividing 
lot  No.  31  from  that  of  No.  33,  which  ran  up  to  within  four 
feet  of  the  top  of  this  shed;  there  were  three  windows  on 
the  second  story  near  to  that  shed,  and  there  were  other 
sheds  immediately  adjoining,  of  diverse  heights,  but  nothing 
to  prevent  access  from  one  to  the  other;  the  door  of  the 
stable  in  the  rear  of  the  house  No.  31  was  fastened  by  three 
or  four  nails  on  the  inside;  there  was  an  entrance  to  the 
stable  from  Bleecker  street;  witness  also  noticed  a  ladder 
in  rear  of  the  premises. 

By  a  Juror:  I  want  to  know  whether  you  observed  how 
far  a  person  could  pass  each  way  over  these  sheds? 

The  Judge:  That  is  speculative,  and  is  not  legal  evi- 
dence. 

Mr.  Clinton  then  asked  little  George  Cunningham  to 
state  to  the  court  and  jury  whether  there  was  any  ladder 
in  the  yard  in  the  latter  part  of  January  last. 

The  district  attorney  objected  to  the  question,  first, 
because  it  was  exceedingly  illegal  in  tone;  and  second, 
because  it  should  not  be  asked  of  a  child  whom  the  prose- 
cution had  purposely  abstained  from  cross-examining. 

The  Judge  then  suggested  that  one  of  the  daughters 
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should  be  asked  the  same  question.  It  was  put  to  Helen 
Cunningham,  and  she  said  there  was  a  step-ladder  in  the 
yard,  and  it  was  the  same  one  which  is  there  now. 

Mr.  Clinton  now  proposed  to  introduce  evidence  to  show 
that  Mr.  Eckel  had  been  separately  indicted  from  the 
defendant  for  the  same  offense. 

The  fact  was  admitted  by  the  prosecution. 

Counsel  for  the  defense  then  announced  that  they  had 
no  further  testimony  to  offer. 

The  district  attorney,  after  a  brief  consultation  with  the 
Attorney  General,  informed  the  court  that  they  did  not  see 
anything  in  the  defense  which  called  for  a  reply. 

The  Court  then  said  it  would  assign  four  hours  to  each 
side  in  which  to  sum  up,  and  he  would  leave  to  counsel  to 
arrange  among  themselves  as  to  the  distribution  of  the 
time. 

The  counsel  for  the  defense  having  requested  the  prose- 
cution to  furnish  them  with  their  points,  Mr.  Edwards  read 
as  follows: 

Many  of  the  most  important  legal  principles  in  criminal 
law,  which  attach  to  a  conclusion  of  guilt,  lay  hold  of  the 
prisoner,  Emma  Augusta  Cunningham. 

1.  Crime  may  be  committed  where  resentment  is  dis- 
sembled, while  legal  presumptions  are  powerful  against  an 
accused  party,  where  revengeful  impulse  is  so  ardent  and 
active  as  to  be  exhibited  in  expressions. 

These  partake  of  the  state  of  mind  and  heart,  and  show 
motive  from  its  source,  and  the  law  inquires  for  motive. 
(People  v.  Henrietta  Robinson,  1  Parker's  Criminal  Rep., 
649;  People  v.  Lake,  Id.,  502.) 

2.  A  declaration  of  criminal  intention  goes  very  far  in 
law  towards  a  conviction,  when  it  is  followed  by  the  fact 
of  a  violent  death;    and  it  becomes  all-controlling  when 
coupled  with  the  fact  that  such  violent  death  clearly  occurs 
within  the  very  home  or  house  of  the  accused. 

Such  declaration  shows  an  ill  will  which  the  person 


GOG  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Cunningham. 

uttering  it  is  prepared,  on  a  fitting  occasion  and  with 
secreted  means,  to  carry  into  effect. 

3.  Positive  threats  come  even  nearer  conviction.     Hero 
desire  and  purpose  legally  assume  their  strongest  form. 
(Harris1  Case,  12  State  Trials,  841-846.) 

4.  Preparation  for  the  commission  of  crime,  whether 
auxiliary  or  otherwise,  is  even  more  powerful  against  a 
prisoner  than  words,  for  it  amounts  to  intention  expressed 
by  acts.     (Earl  Ferris1  Case,  19  State  Trials,  904.)     A 
female  servant,  living  with  the  prisoner,  was  sent  out  to 
walk  with  the  children.     In  the  present  case  the  servants 
were  sent  off  to  bed.     In  Harris'  Case  (2d  Chandler  Amer. 
Crim.  Trials,  353,  386),  a  deliberate  attempt  to  create  an 
alibi,  evidently  in  advance  of  crime,  .was  made. 

5.  Opportunity  and  facilities  include  the  possession  of 
means,  and   form   together   positive   criminative   circum- 
stances.    Here  it  grew  out  of  existing  circumstances  and 
relations.     The  relation  of  mistress  and  keeper  multiplied 
almost  indefinitely  the  opportunities  and  facilities. 

6.  A  loaded  revolver  or  pistol  found  in  the  possession 
of  a  woman,  in  a  peaceful  neighborhood,  who  has  used 
threats  against  a  man  found  murdered  in  her  house,  under 
circumstances  like  the  present,  raises  a  presumption  against 
her,  although  he  may  have  been  killed  by  another  weapon, 
not  found  (Commonwealth  v.  Williams,  2d  Gushing,  582), 
especially  when  it  clearly  appears  that  such  pistol  was 
once  his  property,  and  there  was  time  to  dispose  of  the 
killing  weapon. 

7.  Circumstances  in  this  case  attach  against  the  prisoner, 
as  well  where  these  circumstances  preceded  as  where  they 
followed  the  crime. 

8.  Here  was  proximity  of  the  accused  to  the  scene  of  the 
crime  at  the  very  time  of  its  committal,  made  more  near 
by  a  false  key  and  lewd  intercourse.     This  raises  a  legal 
presumption  of  participation  in  the  criminal  act,  especially 
•when  coupled  with  threats. 
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9.  Guilty  actions  are  so  often  attached  to  a  secret  man- 
ner of  committal  of  crime,  that  the  law  is  satisfied  with  a 
conclusion  drawn  from  evidence  of  mere  circumstances,  and 
from  these  alone,  and  without  a  single  requirement  of 
direct  testimony,  save  the  production  of  the  dead  body. 
The  commission  of  the  act  charged  may  be  fairly  presumed 
by  the  jury.     (Russell  on  Crimes,  726.) 

And  a  conclusion  of  guilt  may  depend  upon  a  number 
of  circumstantial  links,  which  alone  may  be  weak,  but  taken 
together  are  strong  and  able  to  conclude.  (McCann  v. 
The  /State,  13  Smedes  &  M.,  471.) 

10.  Where  medical  evidence  shows  that  a  more  mortal 
wound  might  have  been  given  than  any  of  those  which 
were  inflicted  in  this  .case  (namely,  where  the  spinal  cord 
commences),  the  idea  of  a  wounding  by  a  person  possessed 
of  anatomical  knowledge  is  much  weakened.     While  the 
facts  of  random  and  helter-skelter  cuts,  and  several  mortal 
wouuds,  are  against  the  idea  that  the  deed  was  done  by 
one  who  was  schooled  in  or  had  studied  surgery  or  anatomy, 
as  such  a  one  would  not  have  done  the  former,  nor  found 
the  latter  necessary. 

Jurors  are  to  take  post  mortem  experiments  with  great 
caution,  and  as  possessing  no  weight.  Thus,  experiments 
by  blows  on  a  dead  body  lead  to  no  just  conclusions,  as 
common  sense  tells  us  that  there  is  a  total  want  of  resist- 
ance, and  an  entire  relaxation  of  muscles,  while  the  living 
man  is  made  up  of  active  substance  and  principles  of 
resistance. 

11.  When  a  palpable  murder  has  been  committed,  legal 
circumstances  may  attach  and  be  sufficient  to  convict  with- 
out the  necessity  of  finding  the  weapon  which  caused  it. 
The  law  may  require  a  dead  body  to  be  produced  before  a 
conviction  for  murder  can  attach;  but,  being  produced,  and 
the  violence  apparent,  it  does  not  insist  on  a  sight  of  the 
weapon.     It  can  deal  with  the  accused  without  it. 

Mr.  Dean  then  addressed  the  jury,  and  was  followed  by 
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the  district  attorney,  Mr.  Hall.  Mr.  Clinton  made  the 
concluding  address  to  the  jury  on  behalf  of  the  defense, 
and  was  followed  by  the  Attorney  General. 

Judge  DAVTES  then  proceeded  to  charge  the  jury,  as 
follows: 

Gentlemen  of  the  Jury:  The  prisoner  at  the  bar  stands 
charged  Avith  one  of  the  highest  crimes  known  to  the  law, 
that  of  taking  the  life  of  a  human  being,  Harvey  Burdell, 
on  the  night  of  the  30th  of  January  last.  You  have 
heard,  with  commendable  patience  and  attention,  the  evi- 
dence in  support  and  in  refutation  of  this  accusation;  and 
you  have  listened  to  the  comments  and  scrutiny  of  the 
learned  and  eloquent  counsel  engaged  in  this  cause  upon 
the  testimony  thus  adduced.  It  now  remains  for  the  court 
to  state  to  you  the  principles  of  law  applicable  to  this  case, 
and  render  you  such  aid  as  may  be  in  its  power,  in  classify- 
ing and  arranging  the  tesmony,  and  indicating  the  proper 
weight  belonging  to  its  various  parts  in  your  consideration 
of  it.  It  can  be  hardly  necessary  for  the  court  to  remind 
you,  gentlemen,  of  the  solemn  and  important  responsibili- 
ties resting  upon  you.  The  oath  which  you  have  taken 
demands  of  you  that  you  will  true  deliverance  make 
between  the  people  of  this  State  and  the  accused,  and  its 
fulfillment  solemnly  requires  of  you  that  you  divest  your 
minds  of  all  sympathy  for  or  prejudice  against  the  prisoner, 
or  any  of  the  various  persons  connected  with  this  startling 
tragedy.  You  must  close  your  minds  to  all  external 
influences  or  considerations — divest  them  entirely  of  all 
bias  or  knowledge,  even  so  far  as  you  are  capable,  of  the 
party  charged  with  this  crime,  except  as  it  appears  in  the 
testimony  which  has  been  given  sinde  you  were  impan- 
neled  in  this  case.  Above  all,  gentlmen,  you  must  not 
forget  that,  although  you  are  sitting  upon  the  life  of  one 
who  belongs  to  that  sex  which  instinctively  appeals  to  your's 
for  protection  and  support  and  sympathy,  and  which  forms 
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the  tenderest  ties  and  associations  of  life,  you  are  to  shut 
your  eyes  and  steel  your  hearts  to  those  considerations. 
Crime  knows  no  sex,  and  justice,  in  its  administration,  is 
no  respecter  of  person,  age  or  condition.  All  stand  alike 
equal  in  its  temple,  and  those  who  are  called  on  to  min- 
ister at  its  sacred  altar,  but  bring  ineffable  disgrace  upon 
its  purity  and  their  holy  office  if  they  can  be  swerved  from 
their  duty  by  improper  influences  or  illegitimate  considera- 
tions. The  Revised  Statutes  of  this  State  (2  R.  8.,  656-7, 
§§  4  and  5),  declare  the  "  killing  of  a  human  being,  with- 
out the  authority  of  law  (unless  it  be  manslaughter  or 
excusable  or  justifiable  homicide,  as  thereinafter  defined), 
to  be  murder,  when  perpetrated  from  a  premeditated  design 
to  effect  the  death  of  the  person  killed,  or  of  any  human 
being,"  and  in  some  other  cases,  which  are  not  material  to 
be  stated  for  our  present  purpose.  That  the  homicide  in 
this  case  was  either  justifiable  or  excusable  cannot  be  for 
a  moment  maintained.  If  there  is  evidence  in  this  case 
that  sufficient  deliberation  was  had  to  form  a  design  to 
take  life,  and  to  put  that  design  into  execution  by  destroy- 
ing life,  then  there  is  sufficient  deliberation  to  constitute 
murder,  no  matter  whether  the  design  be  formed  at  the 
instant  of  striking  the  fatal  blow,  or  whether  it  be  con- 
templated for  months.  It  is  enough  that  the  intention 
precedes  the  act,  although  that  follow  instantly.  The  law 
has  no  favor  to  extend  either  to  the  rapid  or  slow  execu- 
tion of  the  design.  Malice  aforethought,  or  premeditated 
design  to  kill,  may  be  conceived  at  the  moment  the  fatal 
stroke  was  given  as  well  as  at  any  time  before.  Malice 
aforethought,  or  premeditated  design,  means  intention  to 
kill,  and  if  such  means  are  used  as  are  likely  to  produce 
death,  the  legal  presumption  is  that  death  was  intended. 
So  in  the  present  case,  if  you  are  satisfied  that  such  means 
were  used  by  the  person  or  persons  who  inflicted  these 
wounds  upon  the  deceased,  as  were  likely  to  produce 
death,  then  such  killing  is  murder,  and  the  party  who 
PAR.— VOL.  VI.  39 
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caused  that  death  is  guilty  of  that  crime.  Assuming,  then, 
that  you  will  find  that  the  deceased  was  murdered,  the 
next  and  the  momentous  inquiry  in  this  case  is,  did  the 
prisoner  at  the  bar  inflict  those  wounds  which  caused  the 
death  of  the  deceased,  or  aid  in  the  infliction  of  them? 
This  question  must  be  met  in  this  case  with  calmness  and 
a  firm  determination  on  your  part  to  meet  all  its  responsi- 
bilities. Public  justice  demands  that  the  guilty,  if  ascer- 
tained, should  make  that  expiation  to  the  offended  majesty 
of  the  laws  which  their  violation  demands.  The  peace  and 
good  order  of  the  community,  and  the  security  and  safety 
of  our  domestic  firesides,  alike  demand  that  this  great 
offense,  if  the  offender  can  be  ascertained,  should  meet  its 
punishment.  But  these  reflections,  while  they  are  power- 
ful incentives  to  the  discharge  of  our  duty,  and  our  whole 
duty,  must  not  lead  us  to  be  the  instruments  of  wrong,  or 
confound  the  innocent  with  the  guilty.  There  are  two 
modes  of  ascertaining  and  proving  a  state  of  facts:  First, 
either  by  positive  evidence;  or,  secondly,  that  which  is  in 
its  nature  circumstantial.  The  distinction  between  them 
is  this:  Direct  or  positive  evidence  is  when  a  witness  can 
be  called  to  testify  to  the  precise  fact  which  is  the  subject 
of  issue  on  the  trial — that  is,  in  a  case  like  the  present, 
that  the  party  accused  did  cause  the  death  of  the  deceased. 
Whatever  may  be  the  kind  or  force  of  the  evidence,  this 
is  the  fact  to  be  proved.  But  in  this  case  no  one  was 
present  at  the  time  of  the  commission  of  the  offense.  No 
one  saw  the  act  performed  which  caused  the  death  of  the 
deceased,  consequently  there  can  be  no  direct  or  positive 
testimony  by  whom  the  offense  was  committed.  It  is  wholly 
unsusceptible  of  strict  legal  proof.  But  experience  has 
shown  that  in  such  a  case  resort  may  be  had  to  circumstan- 
tial evidence — that  is,  that  a  body  of  facts  may  be  proved 
of  so  conclusive  a  character,  when  taken  into  connection 
and  as  a  whole,  as  to  warrant  a  firm  belief  of  the  facts, 
quite  as  strong  and  certain  as  that  upon  which  prudent 
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and  discreet  men  are  accustomed  to  rely  in  relation  to  their 
most  important  concerns.  It  would  be  fatal  to  the  admin- 
istration of  justice  if  such  proof  could  not  be  availed  of 
in  judicial  proceedings,  for  if  it  was  necessary  always  to 
have  positive  evidence,  how  many  criminal  acts  committed 
in  the  community,  destructive  of  its  peace  and  subversive 
of  its  order  and  security,  would  go  wholly  unpunished  ? 
Strong  circumstantial  evidence  in  cases  of  crimes  of  mur- 
der, committed  for  the  most  part  in  secret,  is  the  most 
satisfactory  of  any  from  whence  to  draw  the  conclusion  of 
guilt — for  men  may  be  seduced,  and  often  are,  to  perjury, 
by  many  base  motives,  to  which  the  secret  nature  of  the 
offense  affords  peculiar  temptations.  But  it  can  scarcely 
happen  that  many  circumstances,  especially  if  they  be 
such  over  which  they  could  have  no  control,  forming 
together  the  links  of  a  transaction,  should  all  unfortunately 
occur  to  fix  the  presumption  of  guilt  on  an  individual,  and 
yet  such  a  conclusion  be  erroneous.  And  in  a  case  of  cir- 
cumstantial evidence,  when  no  witness  can  testify  directly 
to  the  fact  to  be  proved,  it  is  arrived  at  by  a  series  of 
other  facts,  which  by  experience  have  been  found  so  asso- 
ciated with  the  fact  in  question  that  in  the  relation  of  cause 
and  effect  they  lead  to  a  satisfactory  and  certain  conclusion. 
As  when  footprints  are  discovered  after  a  recent  snow,  it 
is  certain  that  some  animated  being  has  passed  over  the 
snow  since  it  fell,  and  from  the  form  and  number  of  the 
foot-prints,  it  can  be  determined  with  equal  certainty 
whether  they  are  those  of  a  man,  bird  or  quadruped.  As 
a  familiar  illustration,  we  find  an  apple  on  the  ground;  we 
know  it  is  certain,  there  can  be  no  doubt  of  it,  that  that 
apple  once  grew  upon  a  tree — that  it  did  not  grow  upon 
the  ground.  You  find  it  lying  in  the  street  or  on  the 
grass.  The  conclusion  inevitably  is  that  that  apple  came 
from  some  tree,  and  that  it  grew  there.  This  kind  of  evi- 
dence is  the  result  of  experience  and  observed  facts  and 
coincidences,  establishing  a  connection  between  the  true 
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and  proved  facts,  and  those  sought  to  be  proved.  The 
advantages  of  evidence  of  this  kind  are,  that  as  it  is  gene- 
rally obtained  from  several  and  distinct  sources,  a  chain 
of  circumstances  is  likely  to  be  prepared  and  arranged, 
and  falsehood  and  perjury  are  more  likely  to  be  detected 
and  fail  of  their  purpose.  The  disadvantages  are,  that  a 
jury  have  not  only  to  weigh  the  evidence  of  facts,  but 
after  you  have  deemed  the  facts  established  by  the  evi- 
dence, to  draw  the  just  conclusions  from  them,  in  doing 
which,  gentlemen,  in  this  case,  you  must  not  be  led  by 
prejudice  or  partiality,  or  from  any  want  of  due  delibera- 
tion or  sobriety  of  judgment,  to  make  hasty  and  false 
deductions.  This  source  of  error  cannot  exist  in  positive 
and  direct  evidence.  Then  you  have  only  to  judge  of  the 
credibility  of  the  witnesses,  and  that  being  established,  it 
follows  that  the  facts  testified  to  are  to  be  taken  as  true. 
But,  gentlemen,  it  is  quite  apparent  that  after  you  have 
established  in  your  own  minds  the  facts  proved,  great  care 
and  caution  ought  to  be  used  in  drawing  the  inferences 
from  these  facts.  These  inferences  must  be  fair  and  natu- 
ral, not  forced  or  artificial.  The  common  law  appeals  to 
the  plain  dictates  of  common  experience  and  sound  judg- 
ment, and  the  inference  to  be  drawn  from  the  facts  must 
be  a  reasonable  and  natural  one,  and,  to  a  moral  certainty, 
a  certain  one.  It  will  not  do  that  it  is  probable  only;  it 
must  be  reasonably  and  morally  certain.  Another  con- 
sideration is  that  each  fact  which  is  necessary  to  the  con- 
clusion must  be  distinctly  and  independently  proved,  by 
competent  evidence;  because  it  may,  and  often  does  hap- 
pen, that  in  making  out  a  case  by  circumstantial  evidence, 
many  facts  are  given  in  evidence,  not  because  necessary  to 
the  conclusion  sought  to  be  produced,  but  to  show  that 
they  are  consistent  with  it  and  not  repugnant,  and  aid  in 
rebutting  a  contrary  presumption;  and  the  rule  is,  that  all 
the  facts  proved  must  be  consistent  with  each  other,  and 
with  the  main  facts  sought  to  be  proved  (as  in  this  case, 
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the  participation  of  the  accused  in  the  commission  of  the 
crime  charged).  It  follows  that  if  any  other  fact  neces- 
sary to  the  conclusion  is  wholly  inconsistent  with  the 
hypothesis  of  the  guilt  of  the  accused,  it  breaks  the  chain 
of  circumstantial  evidence  upon  which  the  inferences 
depend,  and  however  plausible  or  apparently  conclusive 
the  other  circumstances  may  be,  the  charge  must  fail.  The 
circumstances  all  taken  together  must  be  of  a  conclusive 
nature  and  tendency,  leading  on  the  whole  to  a  satisfactory 
conclusion,  and  producing  in  effect  a  reasonable  and  moral 
certainty  that  the  accused,  and  no  one  else,  committed  the 
offense  charged.  It  is  not  sufficient  that  these  facts  and 
circumstances  create  a  probability,  though  a  strong  one; 
and  if,  therefore,  assuming  all  the  facts  to  be  true,  which 
the  evidence  tends  to  establish,  they  may  yet  be  accounted 
for  on  any  hypothesis  which  does  not  include  the  guilt  of 
the  accused,  then  the  proof  fails  to  make  out  the  charge. 
It  is  essential,  therefore,  that  the  circumstances,  taken  as 
a  whole,  and  giving  them  their  reasonable  and  just  weight, 
and  no  more,  should  to  a  moral  certainty  exclude  every 
other  hypothesis.  We  must  first  be  satisfied,  as  I  have 
already  stated,  that  the  evidence  establishes  the  corpus 
delicti,  as  it  is  termed,  or  the  offense  committed  as  charged; 
and  in  a  case  of  homicide  like  the  present,  you  must  be 
satisfied  not  only  that  the  death  of  the  deceased  was  by 
violence,  but  must,  to  a  reasonable  extent,  be  satisfied  that 
you  can  exclude  the  hypothesis  of  a  death  by  suicide,  or 
a  death  by  the  act  of  any  other  person.  You  must  be 
satisfied  of  this  beyond  any  reasonable  doubt.  Finally, 
if  upon  such  proof  there  is  a  reasonable  doubt  remaining, 
the  accused  is  entitled  to  the  benefit  of  it  by  an  acquittal. 
It  is  not  sufficient  to  establish  a  probability,  though  a 
strong  one,  arising  from  the  doctrine  of  chances,  that  the 
fact  charged  is  more  likely  to  be  true  than  the  contrary; 
but,  as  already  observed,  the  evidence  must  establish  the 
truth  to  a  reasonable  and  moral  certainty — a  certainty 
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which  convinces  and  directs  the  understanding,  and  satis- 
fies the  reason  and  the  judgment  of  those  who  are  bound 
conscientiously  to  act  upon  it.  These  rules,  which  are 
derived  mainly  from  the  case  of  the  People  v.  Webster, 
laid  down  by  the  Supreme  Court  of  Massachusetts,  are 
well  laid  down  by  EDMONDS,  Justice,  in  the  case  of  Polly 
Bodine;  and,  as  they  are  briefly  stated  by  him,  I  will  call 
your  attention  to  them:  First,  the  evidence  must  exclude 
to  a  moral  certainty  every  other  hypothesis  but  that  of 
guilt.  If  you  can  reconcile  the  facts  that  are  proved  with 
the  belief  or  supposition  that  the  prisoner  is  innocent — 
that  somebody  else  committed  the  guilty  deed — then  that 
hypothesis  which  the  law  requires  does  not  exist  in  your 
minds.  You  are,  secondly,  to  bear  in  mind  that  circum- 
stances are  sometimes  fabricated  by  innocent  persons 
falsely  accused.  As,  for  instance,  an  uncle  was  arrested 
for  the  murder  of  his  niece.  He  was  heard  chastising  his 
niece  severely,  and  she  was  heard  to  cry  out,  "  You  will 
kill  me."  She  was  afterwards  missing,  and  nobody  knew 
where  she  was.  The  uncle  was  strongly  interested  in  her 
death,  because  he  would  have  inherited  at  her  death.  He 
endeavored  to  save  himself  by  dressing  up  another  child 
to  serve  as  his  niece.  That  very  fact  was,  as  might  be 
expected,  taken  as  very  strong  evidence  of  guilt.  The 
man  was  convicted,  and  afterwards  the  child  returned 
home,  having  eloped  in  consequence  of  her  severe  chas- 
tisement. There  can  be  little  doubt  that  fabricated  evidence 
operated  strongly  on  the  minds  of  the  jury.  Fabrication 
is  often  resorted  to  by  the  really  guilty  to  ward  off  suspi- 
cion from  themselves.  Another  rule  is,  that  the  supposition 
of  guilt  must  follow  from  all  the  facts,  and  be  consistent 
with  all  of  them,  as  I  have  before  indicated  to  you.  With 
these  rules,  gentlemen,  and  bearing  them  in  mind,  we  will 
now  proceed  to  consider  the  case  before  us.  The  theory 
on  the  part  of  the  prosecution  is  that  the  prisoner  com- 
mitted the  offense,  because  it  is  manifest  that  she  intended 
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to  do  so,  and  this  intention  was  indicated  by  the  threats 
she  used  and  intentions  expressed.  If  threats  are  used  by 
a  person  having  the  power  and  opportunity  of  carrying 
them  into  execution,  and  the  result  threatened  had  been 
produced,  then  it  is  a  strong  circumstance,  to  fasten  the 
guilt  upon  a  party  to  show  threats  used  or  intentions 
expressed.  They  are  considerations  of  peculiar  import- 
ance, and  often  controlling.  It  becomes  important  for 
you,  therefore,  gentlemen,  to  consider  the  proof  of  the 
various  witnesses  in  regard  to  this  matter,  and  carefully 
to  ascertain  if  any  such  threats  or  intentions  were  avowed 
by  the  prisoner.  .  I  do  not  think  it  necessary,  after  the 
very  able  and  full  comments  of  the  counsel,  to  go  over  it 
particularly.  I  have  observed,  during  the  trial,  that  you 
have  been  most  attentive  listeners  to  the  evidence,  and  I 
have  no  doubt  that  all  the  prominent  parts  of  it  are 
engraven  on  your  memory.  You  will  remember  that  the 
important  testimony  on  this  subject  was  that  of  Hannah 
Conlan,  Davis,  a  policeman,  Wilson,  and  other  parties  of 
less  significance.  These  witnesses  have  testified  to  specific 
threats,  and  if  they  are  to  be  believed,  it  shows  an  inten- 
tion on  the  part  of  the  accused  to  inflict  some  injury  on 
the  deceased,  either  for  a  real  or  an  imaginary  wrong.  In 
this  connection,  it  is  well  for  you  to  consider  the  relations 
between  the  deceased  and  the  prisoner.  On  the  part  of 
the  people  it  is  shown  that  they  first  became  inmates  of 
the  same  house  on  or  about  the  first  of  May,  1855,  and 
that,  if  the  statement  of  Hannah  Conlan  is  to  be  believed, 
about  the  first  of  December  following  the  prisoner  was 
delivered  of  the  foetus  of  a  child,  of  which  she  alleged 
the  deceased  was  the  father.  That,  on  the  first  of  May 
following,  the  deceased  rented  a  portion  of  his  house  to 
the  prisoner  for  a  year,  and  they  continued  inmates  of  the 
same  house  up  to  the  time  of  his  death.  It  would  seem 
to  be  quite  certain  that  at  times  they  were  not  on  very 
friendly  terms.  If  the  witnesses  are  to  be  believed,  they 
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frequently  indulged  in  angry  feelings  towards  each  other, 
and  it  is  for  you  to  say  whether  those  feelings  resulted 
from  wounded  pride  or  unrequited  affection,  or  from  the 
omission  of  the  deceased  to  fulfill  his  plighted  vows  to 
her,  or  proceeded  from  other  causes.  You  must  bear  in 
mind  that  there  is  much  testimony  going  to  show  that  the 
deceased,  on  many  occasions,  held  out  to  his  friends  and 
to  others  that  he  was  paying  attention  to  the  prisoner  with 
reference  to  making  her  his  wife;  and  that  subsequently, 
as  the  defense  alleges,  on  the  28th  of  October,  they  were 
married.  That  does  not  seem,  from  my  view  of  the  case, 
to  be  an  important  consideration.  If,  however,  you  deem 
it  necessary,  and  you  are  satisfied  from  the  evidence  in  the 
case  that  they  were  so  married,  you  have  a  right  to  assume 
that  in  your  deliberations.  If  you  think  that  these  things 
are  adequate  to  satisfy  your  minds  that  either  from  threats, 
or  revenge,  or  dissatisfaction,  these  expressions  of  ill- 
feeling  proceeded  from  these  causes,  you  will  be  justified 
in  attributing  them  to  that  source.  If,  however,  on  the 
contrary,  they  proceeded  from  deadly  hatred  to  the 
deceased,  and  emanated  from  a  fixed  determination  upon 
her  part  to  do  him  a  personal  injury,  and  to  the  extent 
expressed,  then  they  are  to  be  taken  as  strong  evidence 
of  such  an  intent;  and  if  you  are  satisfied  that  the  prisoner 
had  the  power  and  was  in  a  condition  to  commit,  and  could 
otherwise  have  committed  the  offense  charged,  they  are 
evidence  that  such  intent  was  accomplished.  This  leads 
to  another  inquiry:  could  the  defendant  commit  the  offense 
charged?  And  this  leads  to  the  inquiry  as  to  the  transac- 
tions in  the  house  on  the  night  of  the  30th  of  January. 
It  would  seem  to  be  indisputable  that  it  was  arranged,  in 
the  early  part  of  that  day,  that  Miss  Ellen  Cunningham 
should  go  with  Dr.  Beecher  the  next  day,  at  11  A.  M.,  to 
Saratoga  Springs,  to  school.  As  soon  as  this  arrangement 
was  made,  the  family  commenced  preparations  for  that 
eventr.  Taking  the  testimony  of  the  inmates  of  the  house, 
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except  that  of  Hannah  Conlan,  it  would  appear  that  all 
the  members  of  the  family,  the  prisoner  Eckel,  two  Misses 
Cunningham,  and  Snodgrass,  were  engaged  till  eleven 
o'clock  in  the  preparations,  when  they  severally  retired  to 
rest,  the  prisoner  and  her  two  daughters  occupying  the 
same  bed,  in  the  third  story  front  room;  that  they  so 
occupied  it  until  morning,  the  prisoner  sleeping  in  the 
middle,  between  the  two  daughters;  that  they  arose  the 
next  morning,  and  all  took  breakfast  together  as  usual, 
except  Mr.  Eckel,  who  was  called  away  by  a  note  from 
Mr.  Ely,  as  he  proved;  that  after  breakfast  they  all  retired 
to  their  apartments  together  in  this  third  story  front 
room,  where  they  were  when  Hannah,  the  cook,  announced 
to  them  the  death  of  the  doctor.  You  will  also  bear  in 
mind  the  statement  of  the  daughters  as  to  the  dress  of 
their  mother  on  Friday  and  Saturday.  Now,  gentlemen, 
if  this  statement  is  true,  if  the  testimony  of  these  witnesses 
is  to  be  taken  as  establishing  these  facts,  and  there  is 
nothing  going  to  show  that  what  they  told  was  untrue, 
there  can  be  no  doubt  that  the  prisoner  did  not  participate, 
herself,  in  this  bloody  tragedy.  It  is  for  you  to  say,  after 
a  careful  and  deliberate  examination  of  the  testimony, 
sifting  it  thoroughly,  taking  into  consideration  all  the 
relations  of  the  witnesses  to  the  prisoner,  and  the  circum- 
stances narrated  by  them,  and  corroborated  or  contradicted 
by  other  witnesses,  to  say  whether  it  is  such  testimony  as 
you  can  safely  rely  upon.  In  this  connection  it  is  proper 
to  consider  the  theory  announced  on  the  part  of  the  pro- 
secution. They  rely  upon  the  threats  by  the  prisoner 
towards  the  deceased,  and  the  bitter  feeling,  the  ill-will 
which  was  so  frequently  manifested  by  her  towards  him; 
that  having  been  married  to  him  and  being  desirous  of 
getting  speedy  possession  of  a  part  of  his  property,  was 
an  inducement  to  the  commission  of  this  crime;  that  these 
motives  induced  her  to  commit  this  crime,  and  are  adequate 
motives  therefor.  I  do  not  think  it  necessary  to  go  into 
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all  the  causes  urged  upon  you  by  the  counsel  of  the  pro- 
secution, its  having  produced  this  state  of  feelings  between 
the  prisoner  and  the  deceased.  Neither  is  it  necessary  to 
refer  to  the  times  at  which  these  threats  were  expressed. 
If  the  testimony  of  Hannah  Conlan  is  to  be  believed,  they 
were  expressed  upon  the  very  day  of  the  death  of  the 
deceased,  showing  a  continued  expression  of  ill-feeling 
towards  the  deceased,  by  the  prisoner  at  the  bar,  for  seve- 
ral months  at  least.  They  also  allege  that  she  did  it;  and 
that  upon  the  day  the  deed  was  committed  she  ascertained 
that  a  boarder  in  the  house,  Mr.  Ullmann,  was  not  to  be 
at  home  until  late  in  the  evening;  that  she  procured  the 
preparation  of  a  fire  in  the  attic,  to  be  lighted  at  any 
moment,  for  the  purpose  of  destroying  the  evidence  of  her 
guilt;  that  it  must  have  been  committed  by  some  one  in 
the  house,  and  that  she  was  the  only  person  in  the  house 
that  day  who  could  have  any  adequate  motive  for  commit- 
ting the  crime,  and,  therefore,  that  she  must  have  done  it. 
That  about  midnight  an  offensive  smell  was  perceived  in 
Bond  street,  like  the  burning  of  clothes  or  leather,  and 
that  such  burning  took  place,  they  say,  is  evident  from 
the  testimony  of  Dr.  Parmly.  In  reference  to  the  testi- 
mony upon  that  subject,  you  have,  I  doubt  not,  fresh  in 
your  minds  Dr.  Parmly's  going  out  in  the  early  part  of 
the  evening,  when  he  smelled  an  offensive  odor ;  his 
returning,  going  out  again,  and  again  returning  about  eleven 
o'clock,  when  he  smelled  it  more  strongly  than  before, 
which  he  describes  as  a  different  odor,  and  the  last  he  dis- 
tinguishes as  arising  from  the  burning  of  leather  or  woolen 
clothing — also  as  to  the  fire  in  the  front  attic  room,  which 
he  saw  from  the  steps  of  his  house.  In  this  connection 
you  will  bear  in  mind  the  statement  of  Dr.  Smith  and  of 
his  son — the  fact  that  Dr.  Smith  had  that  very  afternoon 
been  burning  in  his  stove  pieces  of  woolen  and  leather. 
Whether  or  not  this  offensive  odor  might  not  have  been 
created  from  that  source  it  is  for  you  to  say.  You  will 
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also  remember  the  testimony  of  Dr.  Mayne,  that  he  expe- 
rienced the  same  offensive  smell;  also,  the  testimony  of  a 
young  gentleman,  Mr.  Baldwin,  who  experienced  the  same 
odor  at  an  earlier  hour,  and  also  the  testimony  of  a  young 
gentleman  who  went  through  Bond  street,  stopped  at  the 
corner  of  Bond  street,  and  who  did  not  experience  any 
offensive  smell  at  all.  You  will  also  remember  the  testi- 
mony of  Mr.  Ullmann,  who  came  into  the  house  about 
half-past  twelve,  and  experienced  no  sensation  of  this 
kind,  and  the  testimony  of  the  inmates  of  the  house, 
who  all  concur  in  stating  they  experienced  nothing  of 
the  kind.  If  I  am  incorrect  in  regard  to  this,  counsel  will 
correct  me. 

Mr.  Clinton:  You  are  quite  right,  sir. 

His  Honor:  Then,  gentlemen,  there  is  a  theory  laid 
before  you,  that  it  was  impossible,  from  the  experiments 
tried,  that  these  matters  could  have  been  burned  in  that 
grate  in  that  room,  without  penetrating  through  the  whole 
house,  and  creating  an  odor  that  would  have  existed  for 
some  hours — twelve  to  twenty-four.  It  is  for  you  to  take 
these  circumstances  into  consideration,  give  them  their 
due  weight,  and  arrive  at  such  conclusions  with  reference 
to  this  fact  as  you  may  be  advised.  It  certainly  is  an 
important  fact  for  you  to  arrive  at  in  the  progress  of  the 
case,  because,  if  you  establish  it  affirmatively,  it  shows 
that  there  must  have  been  some  proceeding  upon  the  part 
of  the  inmates  of  that  house  to  do  an  extraordinary  act, 
which,  under  the  circumstances,  might  naturally  and 
reasonably  create  the  inference  that  they  were  endeavoring 
to  destroy  some  evidence  of  guilt.  But  if  you  come  to 
the  conclusion  that  there  was  no  matter  of  this  kind 
burned  there,  that  there  was  no  fire  there  upon  that  night, 
then,  gentlemen,  the  prosecution  is  without  any  theory,  as 
I  understand  it,  in  reference  to  any  attempt  upon  the  part 
of  the  accused  in  respect  to  destroying  evidences  of  guilt. 
Therefore  I  say  that  it  is  an  important  point  for  you  to 
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consider,  because  if  you  establish  it  in  the  affirmative,  it 
tends  much  to  elucidate  the  theory  of  the  prosecution,  and 
if  you  establish  it  in  the  negative  it  is  a  very  serious 
obstacle  in  the  way  of  establishing  their  theory. 

It  is  alleged  that  the  conduct  of  the  accused  on  the  Sat- 
urday when  she  heard  of  the  death  of  Dr.  Burdell,  and 
her  refusal  to  give  testimony  before  the  coroner,  are  evi- 
dences of  guilt.  Now,  gentlemen,  it  is  a  very  ordinary 
means  of  ascertaining  the  fact  of  guilt  or  innocence  to 
prove  the  conduct  of  the  party  at,  and  immediately  after, 
the  commission  of  the  offense,  and  the  conduct  of  the 
party  on  the  first  communication  being  made  to  them  of 
the  offense  committed. 

You  recollect  the  testimony  of  Hannah  Conlan,  who  was 
the  first  person  who  announced  the  death  of  Dr.  Burdell  to 
the  prisoner  at  the  bar;  you  will  bear  in  mind  whether  her 
conduct  that  morning,  in  dressing  herself,  in  going  down 
stairs,  taking  her  breakfast  with  her  daughters  and  the 
rest  of  the  family  (Mr.  Eckel  was  absent),  returning  to  her 
room  in  the  third  story,  engaging  in  her  domestic  avoca- 
tions— if  the  witnesses  are  to  be  believed — whether  it  is 
consistent  with  guilt  or  innocence.  You  are  also  to  bear 
in  mind  whether  the  conduct  she  exhibited  at  the  time  this 
communication  was  made  evinced  innocence  on  her  part 
of  any  instrumentality  in  the  death  of  the  deceased,  or  con- 
sciousness of  guilt.  This  conduct  has  been  so  frequently 
alluded  to  by  the  learned  counsel  upon  both  sides,  that  it  is 
not  necessary  for  me  to  recapitulate  it;  but  simply  to  call 
your  attention  to  it.  It  is  an  important  circumstance 
always — the  conduct  of  the  person  charged  with  the  crime 
when  they  first  hear  of  the  offense  committed;  and  also  their 
conduct  when  the  crime  is  first  charged  home  upon  them. 
Now,  among  the  ordinary  evidences  of  guilt,  is  also  the  con- 
duct of  the  party  after  the  deed  is  committed.  Flight  and 
concealment  are  considered  very  strong  evidences  of  guilt 
always.  Then,  the  hearing  before  the  coroner's  jury — 


NEW  YORK,  MAY,  1857.  621 

The  People  v.  Cunningham. 

that  also  should  be  taken  into  the  account  by  you. 
Whether  she  manifested  willingness  to  give  such  evidence 
in  relation  to  the  circumstances  as  were  in  her  knowledge, 
or  whether  she  showed  hesitation,  and  attempted  conceal- 
ment. You  must  look  to  that.  And  you  will  also  bear 
in  mind  all  the  circumstances  under  which  she  was  called 
down  before  the  coroner,  and,  if  you  think  she  exhibited 
any  disposition  of  concealment — a  refusal  to  disclose  what 
she  knew — then,  that  is  to  be  taken  as  a  circumstance 
against  her.  Then,  gentlemen,  another  evidence,  and 
which  would  have  been  a  very  striking  one  in  this  case, 
where  a  strong,  stout,  active,  healthy  man,  as  this  deceased 
is  proven  to  have  been,  in  the  prime  and  vigor  of  life, 
could  have  been  murdered,  as  the  deceased  is  alleged  to 
have  been,  by  a  woman;  whether  such  a  rencontre  could 
have  taken  place — whether  such  a  result  could  have  been 
produced  by  the  prisoner  at  the  bar,  without  leaving  upon 
her  person  some  marks  or  evidences  of  such  a  rencontre. 
You  remember  the  evidence  of  the  physician,  of  such 
marks  remaining  upon  a  female  longer  than  upon  a  male, 
and  the  reason  given  for  that  established  fact.  As  no 
such  marks  were  proven,  except  the  one  alluded  to  under 
the  shawl  —  and  that,  I  believe,  was  not  made  out  at 
all  by  any  evidence — I  refused  to  permit  the  prisoner 
to  show  there  were  no  marks  upon  her  body,  upon  the 
principle  well  established  by  law  that  the  party  making 
the  charge  must  prove  it.  Innocence  is  presumed  until 
guilt  is  proven  always;  therefore,  in  the  absence  of  any 
mark  you  are  to  assume  that  her  person  exhibited  no  evi- 
dence of  this  rencontre. 

The  appearance  of  the  clothes  of  the  accused.  Now, 
upon  the  theory  of  the  prosecution,  they  not  having 
proven  that  any  clothes  in  the  house  were  defiled  or 
stained,  it  must  be  perfectly  apparent  from  the  testimony 
of  the  physicians,  and  the  evidences  in  the  room  which  we 
have  seen,  that  the  person  who  did  inflict  these  injuries 
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must  necessarily  have  been  to  a  considerable  extent  covered 
with  blood.  I  say  the  prosecution,  not  having  had  it  in 
their  power  to  show  any  evidences  of  garments  in  the 
house  thus  defiled  or  stained,  unless  you  shall  find  the 
theory  sustained  that  this  fire  in  the  attic  was  prepared 
for  the  purpose  of  burning  these  clothes,  it  follows  that 
there  being  no  appearance  of  any  stains  or  of  any  blood 
upon  any  of  the  garments  of  the  prisoner,  or  of  any  in  her 
house  at  any  time,  you  are  bound  to  consider  that  there 
were  none.  But  if  you  find  that  fact,  it  is  very  difficult 
to  reconcile  the  guilt  of  the  accused  with  the  facts  which 
have  been  proven  in  this  case,  and  which  are  manifest  and 
apparent  to  all,  that  the  person  who  inflicted  these  wounds 
must  have  had  upon  his  clothes  and  person  marks  of 
blood,  if  not  marks  of  violence.  Now,  gentlemen,  another 
evidence — and  a  striking,  if  not  controling  one  of  the  guilt 
of  the  person  charged  with  murder — is,  finding  upon  the 
accused  weapons  with  which  the  deed  either  was  per- 
petrated, or  with  which  it  might  have  been  perpetrated, 
or  in  any  places  over  which  the  accused  had  exclusive 
control  or  possession — as,  for  instance,  the  case  put  by 
one  of  the  counsel,  of  a  person  shot  by  a  pistol  ball, 
where  a  pistol  was  found  in  the  possession  of  the  accused, 
with  which  it  was  possible  that  the  ball  had  been  shot 
from  it;  and  when  the  dissection  took  place,  the  ball  found 
in  the  body  of  the  deceased  would  not  fit  the  pistol;  there- 
fore that  presumption  which,  if  the  ball  had  fitted  the 
pistol,  would  have  been  regarded  in  law  as  conclusive, 
failed  entirely,  because,  the  two  did  not  agree.  Now,  if  in 
this  present  case  there  had  been  found  upon  the  person  of 
the  accused,  or  in  any  one  of  her  drawers  over  which  she 
had  exclusive  control  and  possession,  a  weapon  such  as 
was  competent  to  inflict  these  wounds  upon  the  deceased, 
the  case  would  have  been  a  very  strong  one;  nay,  I  may 
almost  say  a  conclusive  one,  unless  there  were  some  other 
controlling  facts  tending  to  show  that  the  injury  was  not 
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inflicted  by  the  person  who  was  in  possession  of  the 
weapon. 

Now,  how  is  it  in  this  case,  gentlemen?  While  there 
was  found  in  the  possession  of  the  prisoner — for  I  con- 
sider the  bureau  in  her  possession — there  was  found  in 
her  possession  this  dirk  (holding  up  the  dirk  to  the  view 
of  the  jury),  which  I  have  had  one  of  the  officers  of  the 
court  measure  very  carefully — its  length  is  four  and  a 
half  inches,  it  is  half  an  inch  at  the  hilt,  tapering  down  to 
a  point,  Dr.  Uhl  says  those  wounds  could  not  have  been 
inflicted  with  this  instrument.  Dr.  Knight,  Dr.  Wood 
and  Dr.  Uhl,  measured  the  wounds,  and  the  statements 
that  they  have  given  show  conclusively  that  these 
wounds  were  not  inflicted  by  that  instrument,  just  as  in 
the  case  of  the  pistol  ball.  It  is  a  perfect  mathematical 
demonstration.  Then  the  lancet  blade  is  thrown  out  of  the 
case  entirely.  Then,  gentlemen,  the  only  item  of  evidence 
about  this  matter  is  the  pistol  being  found  in  the  posses- 
sion of  the  accused. 

Now,  it  is  not  alleged  or  pretended  in  this  case  that  the 
wounds  were  inflicted  by  the  pistol  at  all,  but  it  is  argued 
that  the  possession  of  a  pistol  by  a  female  is  evidence  of 
some  murderous  intent.  Now,  what  is  the  evidence  in 
regard  to  this  pistol?  Dr.  McGuire  states  that  he  was 
present  when  Dr.  Burdell  purchased  it,  or  one  very  much 
like  it.  I  judge  from  the  subsequent  testimony  that  we 
commit  no  error  in  assuming  that  this  was  the  pistol  which 
Burdell  originally  purchased  with  Dr.  McGuire  and  used 
as  his  own.  The  testimony  of  one  of  the  Misses  Cunning- 
ham, is,  that  this  pistol  was  given  by  Dr.  Burdell  to 
Mrs.  Cunningham,  while  she  was  living  in  Twenty-fourth 
street,  before  she  went  to  the  house  in  Bond  street.  It  is 
not  a  very  controlling  circumstance  in  any  event,  because  it 
is  not  pretended  or  alleged  that  any  of  the  wounds  inflicted 
upon  the  deceased  were  inflicted  by  a  pistol.  The  most 
that  can  be  made  of  this  circumstance,  supposing  that  the 
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prisoner  had  inflicted  the  wounds,  is  that  it  was  evidence 
that  she  had  intended  at  some  time  or  other  (as  it  is  argued 
on  the  part  of  the  prosecution)  to  cany  out  the  design 
which  she  had  expressed  in  reference  to  injuring  Dr. 
Burdell. 

Whether  the  possession  of  the  pistol  under  these  cir- 
cumstances, affords  a  reasonable  presumption  for  you  to 
draw,  is  for  you  to  say.  The  next  inquiry  which  presents 
itself  is,  had  the  prisoner  at  the  bar  the  physical  strength 
to  inflict  those  wounds?  That  is  a  very  important  ques- 
tion for  you  to  answer,  if  you  get  so  far  as  this  stage  of 
the  case.  It  is  true,  gentlemen,  and  you  must  bear  it  in 
mind,  that  a  person  excited  by  passion  would  do  fourfold 
what  the  same  person  unexcited  could;  and  to  determine 
this  question  you  must  regard  the  testimony  in  regard  to 
the  strength  of  resistance  which  Dr.  Burdell  would  natu- 
rally be  supposed  to  make.  And  it  appears  to  me  that 
this  is  a  very  proper  point  for  me  to  state  to  you  the  tes- 
timony in  reference  to  the  manner  in  which  those  wounds 
were  inflicted,  saying  nothing  now  about  the  person  who 
inflicted  them.  I  think  all  the  physicians  agree  that  the 
first  wound  was  inflicted  on  the  right  shoulder,  while  Dr. 
Burdell  was  sitting  in  his  chair  at  the  desk  in  the  centre  of 
the  room,  about  midway  between  the  door  and  the  rear  of 
the  room.  The  person,  to  have  inflicted  that  wound  on 
him,  must  necessarily  have  been  either  in  the  room  when 
he  came  in,  or  was,  perhaps,  more  probably  concealed  in 
the  front  room,  and  came  out  after  the  Doctor  had  seated 
himself  in  his  chair;  for  you  will  remember  that  it  is  in  tes- 
timony that  the  door  of  the  front  room  was  locked,  and  the 
other  access  to  those  two  rooms,  which  we  have  seen  had 
a  passage  between  them,  was  from  the  door  of  the  Doctor's 
office,  of  which  he  had  the  key,  and  when  he  went  out  it 
was  his  custom  to  lock  it.  Now  it  is  alleged  on  the  part 
of  the  prosecution,  as  one  of  their  grounds  of  argument 
to  bring  the  charge  home  to  the  prisoner,  that  she  had  the 
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key  of  the  Doctor's  rooms,  and  that  she  could,  and  probably 
did,  gain  access  to  them;  and  she  must  have  been  in  them, 
to  make  out  their  theory,  at  the  time  when  he  returned,  to 
go  into  his  room. 

You  will  remember  that  the  bracket  light  at  this  side  of 
the  window  —  this  bracket  light  which  was  near  the  instru- 
ment case  —  was  found  lighted  in  the  morning  precisely  as 
it  was  left  at  night,  with  head  pretty  well  on;  some  wit- 
nesses say  that  it  was  full  on,  some  that  it  was  not  quite 
full  on.  You  will  remark  I  asked  the  question  whether 
that  light  was  sufficient  to  enable  a  person  sitting  in  this 
chair  at  the  desk  to  read.  My  object  was  to  see  how 
generally  it  lit  the  room.  The  answei  was  in  the  affirma- 
tive, and  the  room,  not  being  a  very  large  one,  must  have 
been  very  fully  lighted.  Doubtless  the  Doctor  was  seated 
there  examining  his  bank  book,  or  perhaps  reading  the 
newspaper,  and  the  person  who  inflicted  this  wound  on  the 
right  shoulder  must  have  necessarily  approached  from 
behind  him.  Dr.  Uhl  says  (and  he  was  concurred  in)  that 
the  wound  must  have  been  inflicted  from  behind  while  the 
Doctor  was  sitting,  because  the  wound  was  on  the  right 
shoulder  and  drops  of  blood  were  found  on  the  right  side 
of  the  chair,  as  though  blood  had  dropped  there  from  the 
wound.  Some  of  the  witnesses  seem  to  think  that  this 
wound  must  have  been  inflicted  by  a  person  taller  than 
Dr.  Burdell.  It  is  for  you  to  say  if  it  was  inflicted  while 
he  was  sitting  down,  whether  it  must  have  been  inflicted 
by  a  person  taller  than  Dr.  Burdell,  or  not.  It  is  very 
apparent,  I  think,  that  when  that  wound  was  inflicted, 
fhere  was  something  applied  to  the  neck  (as  from  the 
medical  statements  there  would  seem  to  have  been),  some- 
thing either  in  the  shape  of  a  cord  or  a  handkerchief,  or  a 
rope,  something  which  was  thrown  round,  which  produced 
a  strangling;  whether  it  was  done  by  the  pulling  of  a 
handkerchief,  or  by  a  cord,  it  is  evident  that  there  was 
some  effort  of  this  kind.  Immediately  the  Doctor  must 
PAR.— VOL.  VI  40 
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have  sprung  up  from  the  chair,  and  made  for  the  door, 
because  the  side  of  the  door  and  side  of  the  wall  mani- 
festly exhibit  it,  the  blood  which  came  from  this  wound 
remaining  there.  The  person  must  have  necessarily  got 
the  Doctor  quite  into  the  corner  of  the  room,  and  I  think 
that  probably  would  account  for  the  abrasion  on  the  nose 
spoken  of  by  Dr.  Uhl.  His  head  was  pushed  up  into  the 
corner  of  the  room.  I  think  that  this  theory  is  sustained 
by  the  evidence  in  the  case,  for  all  the  other  wounds  upon 
the  body  were  upon  the  left  side,  and  none  on  the  right 
side  at  all — not  one  of  them.  It  seems,  if  I  have  correctly 
looked  at  the  testimony,  that  the  person  who  inflicted  the 
wounds  had  the  Doctor  in  the  corner  of  the  room,  and 
that  the  wounds  were  thus  inflicted  which  caused  his  death; 
that  he  must  have  dropped  down  almost  instantaneously 
in  the  corner,  and  was  drawn  a  little  out,  so  as  to  permit 
the  opening  of  the  door,  and  there  lay  when  he  was  found 
the  next  morning.  That  seems  to  me  the  result  of  this 
testimony,  from  the  attention  I  have  been  able  to  give  it. 
I  am  satisfied  that  is  the  theory  of  the  case,  and  I  think 
all  the  testimony  harmonizes  with  that  view  of  it.  Now, 
supposing  that  to  be  the  theory  of  the  case,  had  the  pris- 
oner at  the  bar  physical  strength  to  have  produced  those 
results?  And  in  reference  to  settling  this  question,  you  are 
to  bear  in  mind  the  circumstances  which  have  been  already 
detailed — the  depth  and  the  number  of  the  wounds, 
fifteen  in  number;  the  circumstance  of  resistance  on  the 
part  of  the  deceased;  the  absence  of  all  evidence  of  any 
injury  to  the  person  of  the  prisoner,  and  the  amount  of 
force  necessary  to  inflict  those  wounds.  In  reference  to 
this  point,  it  will  be  necessary  for  you  to  consider  the 
evidence  of  the  witnesses  and  your  own  observation  as  to 
the  force  necessary  to  inflict  such  wounds,  and  in  this  con- 
nection also  you  are  to  take  into  consideration  the  testimony 
of  Dr.  Catlin,  in  reference  to  the  alleged  disability  of  the 
prisoner,  by  reason  of  the  rheumatic  affection  with  which 
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she  was  afflicted  three  years  since.  You  have  heard  all 
the  testimony  on  this  subject.  The  theory  was  started 
that  the  wound  on  the  right  side  was  inflicted  by  a  left- 
handed  person.  Dr.  Francis  thought  it  might  be  so.  Others 
thought  it  might  be  or  might  not.  You  will  judge,  from 
the  position  of  the  body  and  of  the  wounds,  if  you  arrive 
at  the  view  which  I  have  expressed  to  you,  as  to  its  posi- 
tion at  the  time  the  wounds  were  inflicted,  whether  or  not 
a  left-handed  person  could  have  inflicted  them.  By  the 
testimony  of  Dr.  Catlin  it  would  appear  that  the  rheuma- 
tism affected  the  prisoner's  right  arm  and  shoulder  to  a 
much  greater  degree  than  the  left.  The  theory  of  the 
prosecution  is  that  a  left-handed  person  gave  this  blow, 
that  the  prisoner  was  left-handed,  and  that  the  natural 
conclusion  was  that  it  was  inflicted  by  her.  You  will 
remember  the  testimony  which  has  been  given  in  reference 
to  the  use  of  her  left  hand,  and  her  reason  for  using  it, 
and  you  will  make  such  deductions  as  you  deem  proper. 
If  you  come  to  the  conclusion  that  the  prisoner  had  the 
physical  strength  to  inflict  those  wounds,  then  you  must 
bear  in  mind  the  testimony  which  has  been  given  in  refer- 
ence to  their  being  inflicted  by  a  person  taller  than  Dr. 
Burdell. 

Dr.  Mayne,  the  first  witness  examined,  supposed  that 
the  blow  must  have  been  inflicted  by  a  tall  man  when  they 
were  standing  up — that  is  the  blow  under  the  ears — and 
.some  of  the  other  physicians  expressed  the  same  idea.  If 
you  are  satisfied  that  the  blow  was  inflicted  by  a  person 
taller  than  the  doctor,  then,  of  course,  it  could  not  have 
been  the  defendant,  for  it  is  conceded  that  she  is  shorter 
than  the  doctor.  Then  there  is  another  theory  in  the  case — 
that  those  wounds  were  of  a  peculiarly  mortal  character; 
that  they  were  nearly  every  one  of  them  fatal  or  mortal 
blows,  and  that  they  must  have  been  inflicted  by  a  person 
having  an  anatomical  knowledge  of  the  human  system. 
It  is  only  necessary  for  me  to  call  your  attention  to  the 
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testimony  of  the  physicians  on  the  subject.  Drs.  Francis 
Uhl,  Woodward  and  Carnochan,  all,  as  I  understand,  con- 
cur in  the  opionion  that  the  blows  were  peculiarly  accu- 
rate blows.  It  is  for  you  to  say  whether  this  was  accidental 
or  not,  or  whether  they  were  inflicted  by  a  person  who 
must  have  possessed  anatomical  knowledge  of  the  human 
system,  knowing  where  to  strike  home  every  blow  that 
was  inflicted.  There  is  no  proof  on  the  subject  that  the 
prisoner  has  or  has  not  such  anatomical  knowledge;  and 
if  you  are  satisfied  that  those  blows  were  inflicted  by  a 
person  having  anatomical  knowledge,  to  have  brought  it 
home  to  the  prisoner  it  would  have  been  necessary  for  the 
prosecution  to  show  that  she  had  such  anatomical  know- 
ledge. I  have  not  felt  it  necessary  to  discuss  the  various 
theories  in  reference  to  whether  persons  might  have  got 
in  from  the  back  part  of  the  house  or  the  front,  or  to  call 
attention  to  the  various  suggestions  made  in  reference  to 
this  subject.  I  will  state,  gentlemen,  that  you  must  look 
at  this  case  with  reference  to  the  prisoner  at  the  bar, 
whether  the  hypothesis  is  sustained  so  as  to  exclude  the 
idea  that  this  death  could  have  been  caused  by  any  other 
person.  In  reference  to  this  rule  of  evidence,  I  will  quote 
an  old  and  well  known  authority:  "  The  case  must  be 
such  as  to  exclude  to  a  moral  certainty  every  other  hypo- 
thesis but  that  of  the  guilt  of  the  party  accused."  In 
cases  of  doubt  it  is  safer  to  acquit  than  to  condemn.  Gen- 
tlemen, I  have  now  discharged  the  duty  which  the  law 
imposes  upon  me  in  this  most  painful  and  exciting  trial. 
I  think  that  you  will  bear  me  witness  that  I  have  exhibited 
no  other  motive  than  to  elicit  the  truth,  and  the  whole 
truth,  and  to  aid  in  placing  before  you  any  facts  which 
could  avail  you  in  solving  this  great  crime.  My  duty  is 
now  ended,  and  you  have  to  retire  to  your  room,  calmly  to 
deliberate  and  decide  on  the  fate  of  this  unhappy  woman 
at  the  bar.  Meet  your  whole  duty  like  men  feeling  your 
deep  responsibilities  and  the  solemnities  of  your  oaths. 
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To  your  decision  I  now  commit  the  fate  of  this  unfor- 
tunate woman,  and  the  future  of  herself  and  her  family. 
While  you  deal  justly  by  her,  it  is  your  privilege  also  to 
deal  mercifully;  for,  as  I  have  before  remarked,  if  you 
have  any  reasonable  doubt  of  her  guilt,  that  doubt  is 
to  be  cast  into  the  scale  in  her  favor,  and  entitles  her  to 
your  verdict  of  acquittal.  If,  on  the  contrary,  on  a  review 
of  the  whole  case,  you  deem  the  charge  contained  in  the 
indictment  proven,  it  is  your  duty  to  your  country  and 
your  God  to  say  so,  though  it  be  with  anguish  of  heart, 
and  may  cause  deep  shame  and  sorrow  to  others.  But  if, 
in  this  final  reviewing,  you  are  not  satisfied  of  her  guilt, 
pronounce  a  verdict  of  acquittal,  and  let  the  accused 
go  free. 

The  jury  rendered  a  verdict  of  not  guilty. 


SUPREME    COURT.     Albany  General   Term.     September,    1866. 
Miller,  Ing  alls  and  Hogeboom,  Justices. 

BARNEY  McCANN,    Plaintiff  in   Error,   v.  THE    PEOPLE, 
Defendants  in  Error. 

Where  a  person  is  convicted,  upon  undisputed  evidence,  of  a  capital  offense, 
and  an  indispensable  element  to  constitute  such  crime  is  wanting,  there 
being  no  proof  in  the  case  of  its  existence,  the  Supreme  Court  will 
reverse,  on  writ  of  error,  although  no  valid  exception  was  taken  to  any 
decision  made  at  the  trial  or  to  the  charge  of  the  court. 

The  prisoner  was  convicted  of  murder.  The  evidence  showed  the  homicide 
was  committed  by  stabbing  the  deceased  with  a  knife,  in  immediate 
retaliation  for  insulting  words  and  a  violent  blow  struck  the  prisoner  by 
the  deceased.  Held,  that,  in  the  absence  of  premeditated  design,  which 
was  clearly  wanting,  the  conviction  was  unauthorized  and  judgment  was 
reversed. 

ERROR  to  the  Columbia  Oyer  and  Terminer,  in  which 
court  the  prisoner  was  tried  and  convicted  of  murder. 
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The  questions  involved  sufficiently  appear  in  the  opinion 
of  the  court. 

C.  L.  Beale,  for  the  plaintiff  in  error. 

J.  M.  Welch  (District  Attorney),  for  the  defendants 
in  error. 

By  the  Court,  INGALLS,  J.  At  the  Oyer  and  Terminer, 
held  in  and  for  the  county  of  Columbia,  in  April,  1866, 
Barney  McCaun  was  tried  and  convicted  of  the  murder  of 
Edward  Pye.  The  prisoner,  with  several  others,  met  at 
the  house  of  one  Mrs.  Riley  and  indulged  in  drinking 
liquor.  Pye  was  present,  and  a  dispute  arose  between  him 
and  the  prisoner  in  relation  to  some  tobacco.  The  wit- 
nesses agree  that  McCann  asked  Pye  for  a  chew  of  tobacco, 
which  was  refused.  One  witness  states  that  Pye,  in 
answer  to  the  request,  said,  "I  would  sooner  hit  you  in 
the  face  than  give  you  a  chew."  Another  witness  gives 
the  following  version  :  ' '  Pye  said,  No,  you  dirty  Irish 
son  of  a  bitch,  get  on  to  the  floor  and  I  can  lick  you." 
Immediately  after  these  words,  Pye  struck  McCann  and 
knocked  him  nearly  or  quite  down,  and  McCann  got  up 
and  immediately  rushed  towards  Pye,  making  a  thrust 
with  a  knife,  which  inflicted  the  fatal  wound.  The  evi- 
dence shows  clearly  that  the  whole  transaction  occurred 
within  a  few  moments,  and  that  McCann  could  not  have 
advanced  more  than  six  or  eight  feet  when  he  administered 
the  blow  with  the  knife.  Shaffer,  a  witness  for  the  prose- 
cution, testifies:  "  The  whole  transaction  occurred  in  about 
a  minute;  it  was  all  right  along" 

Stafford,  another  witness  for  the  people,  testified:  "Did 
not  see  McCann  fall;  he  went  back  three  or  four  paces, 
and  the  next  I  saw,  I  saw  him  (McCann)  coming  with  a 
knife .  This  was  but  a  few  moments  after  Pye  struck  McCann.'11 
It  is  apparent  that  McCann  was  in  a  violent  passion, 
amounting  to  a  paroxysm  of  anger,  induced  by  the  insult- 
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ing  language  of  Pye,  accompanied  with  a  severe  blow, 
which  nearly  or  quite  prostrated  the  prisoner.  The  evi- 
dence shows  that  the  attack  by  Pye  was  wholly  unprovoked 
by  the  prisoner,  and  that  the  injury  was  inflicted  by 
McCanu  while  he  was  in  the  heat  of  passion;  induced  by 
sudden,  violent  and  unjustifiable  provocation.  Under 
such  circumstances  it  is  unreasonable  to  conclude  that 
time  had  elapsed  sufficient  for  passion  to  cool,  and  reason 
to  regain  control,  so  that  a  premeditated  design  to  take 
the  life  of  Pye  could  have  been  formed;  which  is  indis- 
pensable to  constitute  the  crime  of  murder  in  the  first 
degree.  We  are  inclined  to  the  conclusion  that  the  pris- 
oner might  with  propriety  have  been  convicted  of 
manslaughter  in  the  third  degree.  Certainly  not  murder 
in  the  first  degree.  It  may  be  well  to  examine  some  of  the 
authorities  bearing  upon  the  questions  presented,  with  a 
view  to  arrive  at  a  correct  conclusion  in  regard  to  the 
grade  of  crime  which  the  evidence  shows  was  committed 
(Wharton  on  Homicide, p.  35).  "  Manslaughter  at  common 
law  is  of  two  kinds  :  1st.  Voluntary  manslaughter,  which 
is  the  unlawful  killing  of  another  without  malice,  on  sud- 
den quarrel  or  in  heat  of  passion.  When  upon  sudden 
quarrel  two  persons  fight,  and  one  of  them  kills  the  other, 
that  is  voluntary  manslaughter.  And  so  if  they  upon  such 
occasion  go  out  and  fight  in  a  field,  for  this  is  one  con- 
tinued act  of  passion.  So,  if  a  man  is  greatly  provoked 
by  any  gross  indignity,  and  immediately  kills  his  aggres- 
sor, it  is  voluntary  manslaughter,  and  not  excusable 
homicide,  not  being  se  defendendi;  neither  is  it  murder,  for 
there  is  no  previous  malice.  In  these  and  such  like  cases 
the  law,  kindly  appreciating  the  infirmities  of  human 
nature,  extenuates  the  offense  committed,  and  mercifully 
hesitates  to  put  on  the  same  footing  of  guilt  the  cool 
deliberate  act  and  the  result  of  Iwsty  passion.1' 

(  Wharton 's  Criminal  Law,  §  922,  fourth  edition).   ' '  Where 
the  defendant,  having  been  violently  beaten  and  abused. 
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ran  to  his  house,  eighty  rods,  got  a  knife,  ran  back,  and  on 
meeting  the  deceased  stabbed  him,  it  was  held  but  man- 
slaughter." 

(§  190.)  "If  on  receiving  such  a  deadly  assault,  he 
suddenly  leave  the  scene  of  outrage,  procure  arms  and  in 
the  heat  of  blood  consequent  upon  the  wrong,  return  and 
renew  the  combat  and  slay  his  adversary,  both  being  armed, 
such  a  homicide  would  be  but  manslaughter.  For  the  law 
from  its  sense  of,  and  tenderness  towards  human  infirmity, 
would  consider  that  sufficient  time  had  not  elapsed  for  the 
blood  to  cool  and  reason  to  resume  its  empire  over  the  mind 
smarting  under  the  original  wrong" 

(§  987.)  "  Where  death  ensues,  in  heat  of  blood  on 
immediate  provocation,  there  having  been  no  previous  malice, 
the  offense  is  manslaughter." 

(Same  section.}  "The  indulgence  which  the  law  extends 
to  cases  of  this  description  is  founded  on  the  supposition 
that  a  sudden  and  violent  exasperation  is  generated  in  the 
affray  so  as  to  produce  a  temporary  suspension  of  reason — 
and  that  the  transport  of  passion  excludes  the  presumption 
of  malice" 

(Wharton  on  Homicide,  page  186.)  "Any  assault  in 
general,  made  with  violence  or  circumstances  of  indignity 
upon  a  man's  person,  if  it  be  resented  immediately  by  the 
death  of  the  aggressor,  and  it  appear  that  the  party  acted 
in  the  heat  of  blood  upon  that  provocation,  will  render  the 
crime  manslaughter." 

TAUNTON,  J.,  in  Taylor's  case  defines  manslaughter  as 
follows  :  "  Manslaughter — homicide,  not  under  malice,  but 
when  the  blood  is  heated  by  provocation,  and  before  it  has 
time  to  cool." 

In  Bex  v.  Taylor  (5  Burrows,  2793),  after  a  quarrel  an 
attempt  was  made  to  expel  Taylor  from  the  house — and 
he  drew  a  sword  and  stabbed  Smith,  the  deceased,  and 
inflicted  a  mortal  wound.  The  court,  after  deliberation, 
pronounced  it  manslaughter.  That  case  is  often  referred 
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to  with  approbation.  In  the  case  of  Rogers  v.  The  People 
(15  Howard,  558),  much  of  the  reasoning  of  the  court 
applies  to  the  case  under  consideration,  and  some  of  the 
circumstances  are  similar  to  those  in  the  case  at  bar.  The 
homicide  was  committed  under  circumstances  of  much 
less  provocation,  and  there  is  evidence  in  the  case  cited 
to  the  effect  that  only  words  preceded  the  fatal  blow.  In 
this  case  there  is  no  conflict  in  the  evidence.  All  the 
witnesses  agree  in  saying  that  words  and  blows  constituted 
the  provocation.  Judge  SUTHERLAND,  in  the  case  cited, 
remarks:  "If  the  prisoner  struck  the  fatal  blow  in  the 
heat  of  passion,  without  the  intention  or  design  to  kill,  he 
was  guilty  of  one  of  the  degrees  of  manslaughter." 
Again:  "But  the  violent  homicide  for  which  the  prisoner 
was  tried  had  different  degrees,  depending  on  the  intent 
to  kill,  or  the  absence  of  such  intent.  The  statutory 
definition  of  two  of  the  degrees  of  manslaughter  implies, 
not  only  that  a  homicide  committed  in  the  heat  of  passion 
may  have  been  committed  without  the  intention  to  kill;  but 
that  also  such  heat  of  passion  is  likely  to  prevent  the  reason- 
ing, calculation,  reflection  or  design  implied  by  a  particular 
intent" 

(The  People  v.  Johnson,  1  Park.  Or.  Rep.,  291.)  In 
this  case  the  prisoner  and  the  deceased  engaged  in  a  fight 
in  the  public  highway,  and  the  prisoner  knocked  the 
deceased  down,  and  then  took  a  large  stone  from  a  wall, 
and  with  both  hands  threw  it  upon  the  head  of  the 
deceased,  breaking  the  skull  and  causing  death.  The 
prisoner  was  convicted  of  murder,  and  such  conviction  was 
reversed,  and  the  reasoning  of  the  court  shows  conclu- 
sively that  the  crime  was  regarded  manslaughter  and  not 
murder.  BARCULO,  J.,  says:  "We  suppose  that  an  erro- 
neous impression  may  thus  have  been  produced  upon  the 
minds  of  the  jury.  We  consider  the  second  subdivision 
wholly  inapplicable  to  a  case  where  there  is  reason  to 
believe  that  the  killing  was  in  the  heat  of  passion,  for 
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such  killing  never  was  murder  at  the  common  law,  and 
the  revisers  did  not  intend  to  increase  the  cases  of  mur- 
der." This  remark  of  the  learned  judge  bears  with  force 
upon  the  case  at  bar.  In  the  People  v.  Clark  (7  N.  Y., 
385),  the  court  recognize  the  distinction  between  cases 
where  there  is  a  provocation  and  heat  of  passion,  and 
where  those  features  do  not  exist,  in  determining  the 
grade  of  crime.  The  court  say:  "In  the  case  before  us, 
there  was  no  provocation,  no  mutual  combat,  no  heat  of 
passion  which  the  law  can  recognize."  Turning  to  the 
case  at  bar,  we  find  all  these  features — mutual  combat, 
gross  provocation,  and  consequent  heat  of  passion  without 
time  for  such  passion  to  cool,  before  the  fatal  thrust.  The 
parties  did  not  separate  from  the  commencement  until  the 
termination  of  the  affray.  How  can  it  be  reasonably  con- 
tended, under  such  circumstances,  that  there  could  be  pre- 
meditation? If  not,  the  case  is  wanting  in  an  indispensable 
element  to  constitute  the  crime  of  which  the  prisoner  was 
convicted.  The  jury  must  have  misconceived  the  direc- 
tions which  they  received  from  the  court,  for  upon  no 
other  reasonable  hypothesis  can  we  account  for  their  ver- 
dict, which  is  in  direct  conflict  with  the  facts  proved,  and 
the  law  which  was  correctly  pronounced  by  the  learned 
justice.  There  accompanied  the  verdict  positive  evidence 
of  the  reluctance  with  which  it  was  rendered,  in  the 
written  communication  containing  an  unusually  urgent 
appeal  on  behalf  of  the  prisoner  for  the  exercise  of  execu- 
tive clemency.  The  judicial  mind  cannot  apply  the  law  to 
the  undisputed  facts  of  this  case,  and  fail  to  be  convinced 
that  the  prisoner  has  been  convicted  of  a  crime  of  which 
he  was  not  guilty,  and  which  stands  wholly  unproved 
against  him.  It  might  be  insisted,  certainly  at  least  with 
plausibility,  that  the  facts  proved  reduce  the  offense  to 
manslaughter  in  the  third  degree,  as  defined  by  section  12, 
page  940,  vol.  3,  Revised  Statutes,  fifth  edition,  which  is 
as  follows:  "  The  killing  of  another  in  the  heat  of  passion, 
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without  a  design  to  effect  death,  by  a  dangerous  weapon, 
in  any  case  except  such  wherein  the  killing  of  another  is 
herein  declared  to  be  justifiable  or  excusable,  shall  be 
deemed  manslaughter  in  the  third  degree." 

It  is  not  pretended  that  there  is  evidence  of  express 
malice,  and  in  my  judgment  it  cannot  be  implied  from  the 
facts  proved,  and  the  law  applicable  thereto.  And  hence 
the  design  to  effect  the  death  of  the  deceased,  as  contemplated 
by  the  statute  referred  to,  did  not  exist.  FOSTER,  in 
defining  what  constitutes  implied  malice,  says:  "And  I 
believe  that  most,  if  not  all,  the  cases  which  in  the  books 
are  ranged  under  the  head  of  implied  malice,  will,  if  care- 
fully adverted  to,  be  found  to  turn  upon  this  single  point: 
that  the  fact  hath  been  attended  with  such  circumstances 
as  carry  in  them  a  plain  indication  of  a  heart  regardless  of 
social  duty,  and  fatally  bent  on  mischief."  There  is  not  a 
fact  in  the  whole  case  which  proves  the  existence  of  those 
qualities  in  the  prisoner.  All  who  testify  as  to  his  general 
character  and  demeanor,  speak  favorably,  and  the  history 
of  the  fatal  affray  shows  that  he  was  not  the  aggressor. 

In  the  People  v.  Johnson  (1  Park.,  291),  BARCULO,  J., 
says:  "Thus  it  appears  that  by  the  terms  of  the  statute 
the  killing  of  a  human  being,  in  three  specified  cases,  is 
murder,  unless  it  falls  within  some  of  the  inferior  classes 
of  homicide,  from  which  we  deduce  the  inference  that  if  a 
case  comes  within  any  degree  of  manslaughter,  it  cannot  be 
deemed  murder,  although  it  is  accompanied  by  some  of  the 
circumstances  which  make  up  the  latter  crime" 

The  fact  that  the  prisoner  used  a  knife  and  death  ensued, 
does  not  necessarily  raise  the  presumption  of  malice,  or 
that  within  the  meaning  of  the  statute  there  existed  the  design 
to  effect  the  death  of  the  deceased.  This  has  been  shown  by 
the  authorities  which  have  been  cited.  When  we  reflect 
that  there  was  a  violent  provocation,  and  almost  instant- 
aneously thereupon  the  fatal  injury  was  inflicted  by  the 
prisoner,  we  may  properly  hesitate  before  declaring  that 
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the  prisoner's  crime  was  not  manslaughter  in  the  third 
degree.  It  is,  however,  only  necessary  to  satisfy  ourselves 
whether  or  not  the  prisoner  was  guilty  of  murder  in  the 
first  degree,  and  the  other  considerations  are  only  import- 
ant so  far  as  they  aid  in  determining  that  question,  except 
possibly  they  may  furnish  some  guide  in  a  future  trial. 
The  reflection  that  the  life  of  a  human  being  is  even 
jeoparded  by  the  verdict  of  a  jury,  erroneously,  although 
conscientiously,  rendered,  is  revolting  to  every  sense  of 
justice  and  dictate  of  humanity,  and  calls  upon  the  court 
to  interpose  on  behalf  of  the  prisoner,  to  the  extent  of  its 
power,  in  the  exercise  of  judicial  discretion.  It  is  said  by 
counsel,  in  substance,  that  it  was  the  province  of  the  jury 
to  determine  whether  there  existed  a  premeditated  design 
to  effect  the  death  of  the  deceased,  and  having  rendered  a 
verdict  which  implies  such  finding,  this  court  is  powerless 
to  grant  relief,  although  satisfied  that  such  verdict  stands 
unsustained  by  any  evidence  which  even  tends  to  prove  the 
crime.  We  cannot  give  our  assent  to  such  a  proposition. 
Suppose  the  jury  had  rendered  a  verdict  in  this  case, 
pronouncing  the  prisoner  guilty  of  treason,  this  court 
would  not,  I  apprehend,  hesitate  a  moment  to  set  aside 
such  a  verdict,  and  order  a  new  trial.  It  may  be  said  the 
case  put  is  a  strong  one,  and  improbable — nevertheless  it 
tests  the  power  of  the  court  to  interpose,  in  the  exercise 
of  that  general  control  which  it  possesses  over  its  own 
records  and  proceedings.  Conceding  that  the  case  is  not 
unproved  in  every  particular  which  enters  into  a  convic- 
tion for  the  crime  of  murder,  and  yet  the  case  is  wanting  in 
one  indispensable  element  to  constitute  the  crime,  and  that 
too  which  distinguishes  murder  from  manslaughter,  and 
upon  which  depended  the  life  of  the  prisoner,  viz:  the 
premeditated  design  to  take  life.  The  record  which  we  are 
to  examine  purports  to  contain  all  the  evidence  and  pro- 
ceedings had  and  taken  upon  the  trial,  and  from  it  we 
perceive  that  the  learned  justice  charged  the  jury,  among 
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other  things,  that  to  constitute  the  crime  of  murder  there 
must  be  some  deliberation  and  premeditation  preceding 
the  act.  That  if  in  the  heat  of  passion  a  man  strikes  a 
blow  without  intending  to  kill,  and  death  follows,  then  it 
is  manslaughter  in  the  third  degree.  These  instructions,  as 
has  been  before  remarked,  were  probably  misconceived 
by  the  jury,  and  as  a  consequence  they  rendered  a  verdict 
unauthorized  by  the  law  and  facts  of  the  case.  If  there 
were  some  evidence  which  tended  to  show  premeditation, 
so  that  a  conflict  in  the  evidence  was  produced,  a  very 
different  question  would  be  presented  for  our  determina- 
tion. In  this  case  the  proposition  is  presented — whether, 
where  a  prisoner  is  convicted  by  the  verdict  of  a  jury 
upon  undisputed  evidence  of  a  crime  involving  his  life,  and 
an  indispensable  element  to  constitute  such  crime  is  unsup- 
ported by  any  evidence  tending  to  prove  the  same,  this 
court  has  the  power  to  grant  a  new  trial.  We  are  of 
opinion  that  such  power  exists,  and  that  a  case  is  presented 
where  it  should  be  exercised.  (Hilliard  on  New  Trials, 
page  353,  §  36.) 

It  is  really  the  determination  of  a  question  of  law  upon 
undisputed  facts,  where  there  is  a  clear  failure  of  proof 
upon  a  material  point,  and  not  the  ordinary  application  to 
set  aside  a  conviction  on  the  ground  that  it  is  against  the 
weight  of  evidence.  In  Davis  v.  Spencer  (24  N.  Y.,  390), 
ALLEN,  J.,  remarks:  "If  there  was  no  evidence  the  deci- 
sion would  be  clearly  erroneous  in  law."  This  case  has 
been  considered  upon  the  assumption  that  no  error  was 
committed  by  the  learned  justice,  either  in  his  charge  to 
the  jury,  or  in  any  ruling  upon  the  trial.  We  are  clearly 
of  opinion  that  the  conviction  should  be  reversed  and  a 
new  trial  ordered. 

MILLER  and  HOGEBOOM,  JJ.,  concurred  in  the  result. 
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SUPREME  COURT.   Erie  General  Term.    February,  1866.    Orover, 
Marvin,  Daniels  and  Davis,  Justices. 

THE  PEOPLE  v.  AMBEOSE  H.  ARNOLD. 

Entering  the  dwelling-house  of  another  in  the  day  time,  through  an  open 
chamber  window,  with  the  intent  to  commit  a  crime,  does  not  constitute 
burglary  in  the  second  degree,  under  the  thirteenth  section  of  the  statute. 
To  bring  the  case  within  that  section,  it  is  necessary  to  show,  in  addition, 
a  breaking,  in  the  night  time,  of  an  outer  door,  window  or  shutter,  or 
other  part  of  the  house,  to  get  out  of  the  same. 

The  true  construction  of  that  section  is  that  the  breaking  out  in  the  night 
time  is  necessary  in  all  cases  to  constitute  the  offense  provided  for  in  that 
section. 

THE  prisoner  was  indicted  at  the  Allegany  Oyer  and, 
Terminer,  in  October,  1865,  for  the  crime  of  burglary. 
The  indictment  contained  four  counts.  The  first  two 
charged  that  the  prisoner,  on  the  20th  of  September, 

1865,  at  West  Almond,  in  said  county,  did  feloniously  and 
burglariously  break  and  enter  the  dwelling-house  of  Abial 
Weaver,  there  situate,  with  intent  his  goods  and  chattels 
to  steal,  &c.     The  second  and  third  counts  charged  that 
the   prisoner,  at  the  same  time  and  place,  the  dwelling- 
house  of  Abial  Weaver,  there  situate,  feloniously  and  bur- 
glariously did  enter  with  intent  to  steal,  <fec.,  and  in  the 
last  count  the  intent  charged,  was  to  commit  some  crime 
therein.     Neither   count  in  the  indictment   charged   the 
prisoner  with  breaking  out  of  said  house  in  the  day  or 
night  time.     The  prisoner  was  arraigned  on  the  indict- 
ment and  demanded  a  trial,  and  the  court  made  an  order, 
sending  the  same  to  the  Court  of  Sessions  for  trial. 

The  indictment  was  brought  to  trial  at  the  court  house, 
in  Angelica,  in  said  county,  on  the  2d  day  of  January, 

1866,  before  the  Court  of  Sessions  of  Allegany  County. 
On  the  trial  the  people  gave  evidence  tending  to  prove 
that  the  prisoner,  on  the  20th  day  of  September,  1865,  at 


ERIE,  FEBRUARY,  1866.  639 

The  People  v.  Arnold. 

West  Almond,  in  said  county,  entered  the  dwelling-house 
of  Abial  Weaver,  in  the  day  time,  and  about  noon  of  that 
Jay,  through  a  back  chamber  window,  which  was  open  at 
the  time,  by  being  raised  and  left  open,  with  intent  to 
commit  some  crime  in  said  house,  and  upon  an  alarm 
being  given,  passed  Immediately  down  stairs  and  unlocked 
the  front  door,  which  was  locked,  the  key  being  on  the 
inside  of  the  door,  and  passed  out  about  noon  of  said  day 
and  made  his  escape. 

After  the  district  attorney  rested  the  case  for  the  peo- 
ple, the  counsel  for  the  prisoner  contended,  1st.  That  no 
offense  had  been  proved  under  the  statute  defining  bur- 
glary. The  counsel  for  the  people  contended  the  case  was 
brought  within  the  13th  section  of  the  statute. 

The  counsel  for  the  prisoner  insisted  the  act  proved 
against  the  prisoner  was  not  an  offense  under  such  section 
of  the  statute,  and  that  if  it  was,  then  the  counsel  con- 
tended, 2d.  That  the  indictment  was  defective  in  not 
charging  the  offense  described  in  said  13th  section  of  such 
statute.  The  court  decided  the  acts  proved  against  the 
prisoner,  if  done  with  intent  to  commit  a  crime  in  the 
house,  did  constitute  a  crime  within  the  said  13th  section 
of  the  statute,  and  that  the  indictment  did  sufficiently  and 
properly  charge  the  offense  defined  in  said  section.  The 
counsel  for  the  prisoner  excepted. 

The  jury  found  the  prisoner  guilty,  and  the  case  was 
removed  into  this  court  by  certiorari. 

M.  B.  Champlazn,  for  defendant. 

I.  The  act  proved  against  the  prisoner  was,  that  in  the 
day  time  he  entered  into  the  dwelling-house  in  question, 
with  intent,  &c.,  through  an  open  window  in  the  rear, 
passed  through  the  house,  unlocked  the  front  door  and 
went  out  about  noon. 

The  court  decided  that  this  act  constituted  the  crime  of 
burglary,  described  in  the  13th  section  of  the  statute. 
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At  common  law  burglary  consists  only  in  breaking  into 
a  dwelling,  or  mansion  house,  with  intent  to  commit  a 
felony  in  the  nigld  time. 

It  was  settled  that  if  there  be  daylight  enough  began, 
or  twilight  enough  left,  so  the  countenance  of  a  person 
could  be  reasonably  discerned,  it  is  nd  burglary.  And  it 
was  said  "  the  malignity  of  the  offense  does  not  so  prop- 
erly arise  from  its  being  done  in  the  dark,  as  at  the  dead 
of  night,  when  all  the  creation,  except  beasts  of  prey,  are 
at  rest,  when  sleep  has  disarmed  the  owner  and  rendered 
his  castle  defenseless."  (2d  Russell  on  Crimes,  p.  32;  2 
Blackstone's  Com.,  p.  224.) 

House-breaking  in  the  day  time  was  not  burglary  at 
common  law.  It  is  made  so  by  statute  in  certain  cases,  not 
important  to  be  specified  here  to  present  the  point.  (Peo- 
ple v.  Fralick,  Lalor's  Sup.  to  Hill  &  Denio  R.,  p.  63. 
Butler  v.  The  People,  4  Denio,  p.  68.) 

II.  Though  it  was  said  to  be  the  law  that  the  entering 
into  the  house  of  a  person  without  breaking  it,  with  intent 
to  commit  some  felony,  and  afterwards  breaking  the  house 
in  the  night  time  to  get  out  was  burglary;  yet  the  doc- 
trine was  questioned  by  good  authority,  and  it  was  thought 
expedient  to  remove  the  doubt  by  legislative  enactment. 
This  was  first  done  by  the  statute  12  Anne  Stat.,  ch.  7, 
§  3,  now  repealed  by  the  .7  and  8  Geo.  4,  ch.  27;  and 
the  statute  7  and  8  Geo.  4,  ch.  29,  §11,  contains  the  fol- 
lowing enactment  upon  the  subject,  namely  : 

"It  is  hereby  declared  that  if  any  person  shall  enter 
the  dwelling-house  of  another,  with  intent  to  commit  a 
felony,  or  being  in  such  dwelling-house  shall  commit  any 
felony,  and  shall  in  either  case,  break  out  of  the  said  dwel- 
ling-house in  the  night  time,  such  person  shall  be  guilty  of 
burglary."  (2d  Russell  on  Crimes,  pp.  7  and  9.) 

The  offense  here  described  is  the  one  intended  to  be 
defined  by  sec.  13,  of  the  Revised  Statutes,  which  is  as 
follows .  "  Every  person  who  shall  enter  into  the  dwelling- 
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house  of  another  by  day  or  night  in  such  manner  as  not 
to  constitute  any  burglary  hereinbefore  specified,  with  an 
intent  to  commit  a  crime,  or  being  in  the  dwelling-house 
of  another  shall  commit  a  crime,  and  shall  in  the  night 
time  break  any  outer  door,  window,  or  shutter  of  a  window,  or 
any  other  part  of  said  house  to  get  out  of  the  same,  shall 
be  adjudged  guilty  of  burglary  in  the  second  degree."  (2 
R.  8.,  p.  947,  5th  ed.,  §  13.  See  also  the  Revisers'  notes.) 

This  section  describes  two  separate  offenses: 

1st.  Entering  a  dwelling-house  without  breaking,  with 
intent  to  commit  a  crime,  and  breaking  out  in  the  night  time. 

2d.  Being  in  a  dwelling  and  actually  committing  a  crime, 
and  breaking  out  in  the  night  time. 

The  construction  by  the  court  below  only  applied  the 
words,  "  and  shall  in  the  night  time  break  any  outer  door, 
&c.,  to  get  out  of  the  same  "  to  the  second  act  above  speci- 
fied, and  not  to  both.  1st.  By  the  fair  and  grammatical  con- 
struction of  the  language  of  the  section  ±he  words  should 
be  applied  to  both.  2d.  The  history  of  the  law  clearly 
shows  that  they  apply  to  both.  That  the  true  construc- 
tion of  sec.  13  is  the  same  as  if  it  read  precisely  as  the 
statute  of  the  7  and  8  Geo.  4,  above  quoted,  from  which 
this  enactment  was  copied,  and  contained  the  language, 
" and  shall  in  either  case"  break  out  of  said  dwelling- 
house  in  the  night  time. 

III.  By  the  construction  of  the  court  below,  a  person 
who    enters  with  an  intention  to  commit  a  crime  unexe- 
cuted, without  breaking  in  or  out  in  the  night  time,  is  made 
guilty  of  the  same  degree  of  burglary  as  the  person  who 
actually  commits  a  crime  in  the  dwelling-house  and  then 
breaks  out  in  the  night  time. 

IV.  By  sec.  18,  the  breaking  into  the  dwelling-house  of 
another,  with  intent,  &c.,  in  the  day  time,  is  made  bur- 
glary in  the  third  degree.     This  construction  makes  the  act 
of  entering  in  the  day  time  with  like  intent  without  break- 
ing, burglary  in  the  second  degree,  a  much  graver  offense 
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than  if  the  prisoner  had  actually  broken  into  the 
dwelling. 

V.  It  is  very  clear  that  the  court  erred  in  holding  the 
act  proved  against  the  prisoner  a  burglary  under  the  13th 
section  of  the  statute,  and  it  is  not  pretended  that  it  is 
within  any  other. 

The  conviction  should  be  reversed. 

James  S.  Greene  (District  Attorney),  for  the  people. 

Per  curiam.  It  is  plain  that  the  exceptions  of  the  pris- 
oner's counsel  are  well  taken,  and  that  the  facts  proved  do 
not  bring  the  case  within  the  13th  section  of  the  statute. 
The  conviction  cannot  be  sustained. 

Conviction  reversed  and  new  trial  granted. 


SUPREME    COURT.      Monroe    General   Term.     December,    1865. 
Johnson,  J.  C.  Smith  and  E.  D.  Smith,  Justices. 

THE  PEOPLE  v.  ELI  H.  HALL. 

On  the  trial  of  an  indictment  for  robbery,  the  question  whether  the  act  was 
done  with  a  felonious  intent  is  exclusively  one  of  fact,  to  be  decided  by 
the  jury. 

The  mere  snatching  of  an  article  of  property  from  the  person  of  another  is 
not  robbery. 

Form  of  an  indictment  for  robbery. 

AN  indictment  for  robbery  was  found  against  the  pris- 
oner in  the  following  words: 

State  of  New  York,  Livingston  County,  ss: 

The  jurors  of  the  people  of  the  State  of  New  York, 
in  and  for  the  body  of  the  county  of  Livingston,  upon 
their  oath  present: 

That  Eli  H.  Hall,  late  of  the  town  of  Geneseo,  in  the 
county  of  Livingston  aforesaid,  on  the  nineteenth  day  of 
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March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-three,  at  the  town  and  county  aforesaid, 
with  force  and  arms,  in  and  upon  one  George  F.  Johnson, 
in  the  peace  of  the  said  people  then  and  there  being, 
feloniously  did  make  an  assault,  and  one  cylinder  escape- 
ment watch  with  composition  cases,  of  the  value  of 
twenty-five  dollars,  of  the  goods,  chattels  and  personal 
property  of  the  said  George  F.  Johnson,  from  the  person 
of  the  said  George  F.  Johnson,  and  against  the  will,  and 
by  violence  to  the  person  of  the  said  George  F.  Johnson, 
then  and  there  violently  and  feloniously  did  rob,  steal, 
take  and  carry  away  to  the  great  damage  of  the  said 
George  F.  Johnson,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the 
people  of  the  State  of  New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  Eli  H.  Hall,  late  of  the  town  of 
•Geneseo,  in  the  county  of  Livingston  aforesaid,  on  the 
nineteenth  day  of  March,  in  the  year  one  thousand  eight 
hundred  and  sixty-three,  at  the  town  and  county  aforesaid, 
in  the  highway  there,  with  force  and  arms,  in  and  upon 
one  George  F.  Johnson,  in  the  peace  of  the  said  people 
then  and  there  being,  feloniously  did  make  an  assault,  and 
him,  the  said  George  F.  Johnson,  in  bodily  fear  and  danger 
of  his  life  in  the  highway  aforesaid,  then  and  there  felo- 
niously did  put,  and  one  composition  cased  watch,  of  the 
value  of  twenty-five  dollars,  of  the  goods  and  chattels  of 
4he  said  George  F.  Johnson,  from  the  person,  and  against 
the  will  of  the  said  George  F.  Johnson,  in  the  highway 
aforesaid,  then  and  there  violently  and  feloniously  did 
seize,  take  and  carry  away,  to  the  great  damage  of  the 
said  George -F.  Johnson,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of 
the  people  of  the  State  of  New  York  and  their  dignity. 

G.  J.  DAVIS,  District  Attorney. 

The  defendant  pleaded  not  guilty. 
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Tho  cause  came  on  to  be  tried  in  the  Livingston  Oyer 
and  Terminer,  in  May,  1865. 

George  F.  Johnson,  testified  as  follows:  On  the  19th  of 
March,  1863,  I  was  going  up  the  street  and  Ranger  called 
me  to  stop:  I  did  so  and  they  came  up;  he  said:  "John- 
son, if  you  have  got  Eli's  watch  you  had  better  give  it 
up."  I  said  I  hadn't,  and  told  him  to  search  me;  he  found 
a  watch  in  my  pocket  and  asked  Eli  if  this  was  his;  he 
said  "  no,  let  me  take  it."  He  then  asked  if  I  had  another, 
I  said  yes.  I  took  it  out  of  my  pocket  and  Eli  took  hold 
of  it  and  jerked  it  off,  breaking  a  cord  fastened  to  the 
watch  which  went  aroun.d  my  neck,  and  said,  "  I'm  all 
right — go  to  hell,  you  damned  old  fool."  The  value  of  the 
watch  was  $15. 

On  his  cross-examination  he  stated  that  this  took  place 
in  the  day  time,  along  towards  night;  that  there  were  a 
number  standing  around;  that  he  had  had  a  previous 
transaction  that  day  with  Hall  about  a  watch;  half  or 
three-quarters  of  an  hour  before;  that  before  he  left  the 
hotel  Hall  accused  him  of  having  his  watch;  that  Ranger 
was  a  constable. 

Alanson  Ranger  testified  as  follows:  On  the  19th  of 
March,  towards  night,  Eli  called  on  me  to  execute  a  search 
warrant  against  a  man  who  had  his  watch;  I  went  over 
and  Johnson  was  going  along  the  road,  and  Eli  said, 
"  Damn  him,  there  he  is  now."  We  went  out  and  overtook 
him  upon  Center  street.  I  said  to  him,  "  if  you  have  got 
Eli's  watch,  you  had  better  give  it  up."  He  said  he 
hadn't,  and  said,  "  search  me."  He  threw  his  clothes 
open  and  I  took  out  a  watch  and  handed  it  out  and  asked 
if  it  was  his;  Eli  said  "no,  let  me  take  it."  Then  I 
asked  if  he  had  another,  and  he  took  out  a  composition 
hunter's  watch,  that  had  a  chain  on  it,  and  I  said,  "  Eli,  is 
that  your's?"  He  said  "  no,"  but  he  took  hold  of  it  and 
yanked  it  loose,  breaking  the  chain,  and  Eli  said,  "  Damn 
him,  I've  got  two  for  one — let  him  go." 
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On  his  cross-examination  he  testified  that  Hall  called  on 
him  to  assist  him  in  recovering  a  watch  that  Johnson 
had  got  from  him;  that  Johnson  spoke  about  Eli  wanting 
to  trade,  and  Eli  asked  him  $3  to  boot;  this  conversation 
was  when  the  watch  was  taken. 

The  people  rested,  and  the  defendant  raised  the  ques- 
tion that  this  was  not  a  case  of  robbery.  The  court  held 
otherwise,  and  the  defendant  excepted. 

George  F.  Johnson  was  recalled  and  further  cross-exam- 
ined, and  testified  that  he  made  a  complaint  against  Hall 
before  Esq.  Stevens;  that  he  saw  Mr.  Davis,  the  then  dis- 
trict attorney,  there,  and  that  he  told  him  he  had  settled, 
and  that  Hall  wanted  to  keep  one  of  the  watches  till  he 
found  his,  and  that  he  would  not  settle  in  any  other  way; 
witness  also  stated  that  he  did  not  know  but  he  and  Hall 
then  went  to  the  tavern  and  drank  together;  he  also  stated 
that  by  that  settlement  he  got  back  one  of  the  watches. 

The  defendant's  counsel  asked  that  the  court  charge, 

1.  That  there  is  no  felonious  intent  proven;  the  court 
refused  so  to  charge,  and  the  defendant's  counsel  excepted. 

2.  That  if  Hall  believed  that  he  was  getting  his  own 
property  back  or  security  for  it,  that  then  there  is  no 
felonious  intent  proven.     The  court  refused  so  to  charge, 
to  which  refusal  the  defendant's  counsel  excepted. 

3.  That  the  mere  snatching  of  the  watch  from  the  hands 
of  the  complainant  does  not  constitute  robbery,  for  the 
reason  that  there  was  no  injury  done  to  the  person,  and 
there  was  no  struggle  for  the  possession  of  the  property, 
and  there  is  no  proof  that  there  was  any  terror  excited  in 
the  mind  of  the  complainant,  or  that  any  threats  were  made. 
The  court  refused  so  to  charge,  to  which  refusal  the  defend- 
ant's counsel  excepted. 

The  court  charged  as  follows:  Gentlemen  of  the  jury, 
this  case  is  in  a  very  narrow  compass.  Some  questions 
of  law  have  been  discussed  in  your  hearing,  and  they  have 
been  disposed  of  as  you  have  heard.  The  indictment  is 
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for  robbery  in  the  first  degree;  the  statute  defines  that 
offense  in  these  words:  "Every  person  who  shall  be  con- 
victed of  feloniously  taking  the  personal  property  of 
another  from  his  person  or  in  his  presence,  and  against  his 
will  by  violence  to  his  person,  or  by  putting  such  person 
in  fear  of  some  immediate  injury  to  his  person,  shall  be 
adjudged  guilty  of  robbery  in  the  first  degree."  The 
evidence  upon  the  part  of  the  prosecution  consists  of  that 
of  the  prosecutor  and  the  constable,  and  is,  that  Hall  met 
the  complainant  on  the  highway,  and  the  complainant  exhib- 
ited one  watch  which  Hall  took,  but  said  it  was  not  his, 
and  the  complainant  then  exhibited  another,  which  the 
defendant  seized,  breaking  the  chain.  The  court  are  of 
the  opinion  that  if  you  believe  the  statements  of  these 
witnesses,  the  evidence  will  justify  you  in  finding  that  that 
degree  of  violence  was  used  by  the  defendant  which  will 
constitute  the  offense,  provided  all  the  other  elements  of  the 
offense  are  established.  To  which  the  defendant's  counsel 
excepted.  The  defense  claims  that  there  is  evidence  that 
the  defendant  believed  that  this  was  his  watch,  or  that  he 
had  the  right  to  take  it,  to  secure  the  return  of  his  watch. 
There  is  no  evidence  that  this  was  his  belief,  and  the 
instruction  to  you  is,  that  if  you  believe  the  evidence  of 
the  people,  the  testimony  is  sufficient  to  warrant  you  in 
determining  that  the  defendant  did  commit  the  offense 
charged  in  the  indictment.  To  which  the  defendant's 
counsel  excepted. 

The  jury  found  the  defendant  not  guilty,  and  the  case 
was  removed  by  certiorari  to  this  court. 

W.  H.  Kelsey,  for  the  defendant.- 

There  is  no  felonious  intent  proved.  To  constitute  rob- 
bery, the  property  must  be  taken  animo  furandi,  with  a 
felonious  intent  to  appropriate  the  goods  to  the  offender's 
own  use.  And  there  must  be  a  felonious  intent  with 
regard  to  the  goods  charged  in  the  indictment;  it  is  not 
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enough  that  the  prisoner  had  at  the  same  time  an  intent  to 
steal  other  goods.  (2  East  P.  C.,  652,  cited  at  page  894, 
Itoscoe's  Crim.  Ev.) 

In  this  case  there  is  no  intent  to  steal  shown;  the  whole 
of  the  testimony  shows  that  the  defendant  intended  to 
recover  his  own  property,  that  he  alleged  the  complainant 
had  improperly  obtained  from  him;  and  when  he  found 
that  he  could  not  get  his  own  property,  he  seized  the  pro- 
perty of  the  complainant  as  surety  for  his  own.  The  judge, 
therefore,  erred  in  refusing  to  charge  that  the  felonious 
intent,  the  animus  furandi,  was  not  proven. 

And  he  also  erred  in  charging  that  "the  court  are  of 
opinion  that,  if  you  believe  the  evidence  of  the  people, 
the  testimony  is  sufficient  to  warrant  you  in  determining 
that  the  defendant  did  commit  the  offense  charged  in  the 
indictment,"  thus  taking  the  whole  question  of  felonious 
intent,  in  effect,  away  from  the  jury. 

The  felonious  intent  is  the  gist  of  the  offense.  If  the 
defendant  snatched  the  watch  supposing  it  to  be  his  own, 
or  to  compel  the  complainant  to  return  to  him  his  own 
watch,  the  offense  is  not  robbery.  And  the  jury  should 
have  been  left  to  determine,  from  all  the  facts  and  circum- 
stances proved,  what  that  intent  was.  The  refusal  to  charge 
as  requested  by  defendant's  counsel,  and  the  charge  as 
made,  left  nothing  for  the  jury  to  pass  upon  except  the 
credibility  of  the  witnesses.  The  question  of  intent  is 
always  a  question  of  fact  to  be  determined  by  the  jury, 
under  proper  instructions  from  the  court. 

All  the  circumstances  tend  to  disprove  the  felonious 
intent.  The  defendant  procured  a  constable  to  go  with 
him  in  search  of  the  complainant,  for  the  purpose  of 
recovering  his  own  property;  and  when  the  complainant 
refused  to  deliver  defendant's  watch,  the  defendant  snatched 
the  watch  that  he  did  produce.  We  insist  that  it  should 
have  been  left  to  the  jury  to  say  with  what  intent  the  act 
was  done. 
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Scott  Lord,  for  the  people. 

I.  The  offense  of  robbery  was   fully  made  out.     The 
breaking  of  the  chain  which  guarded  the  watch  was  a  suf- 
ficient violence  to  the  person.     (Citing  McCloskey  v.  The 
People,  5  Park.  Or.  R.,  306;  4  Bl  Com.,  243;  2  East  P. 
C.,  ch.  16,  §  124;  Rex  v.  Mason,  Russell  &  Ryan's  Crown 
Cases,  419;   The  Case  of  Lapier,  2  East  P.  C.,  557,  708; 
Whartoris  Grim.  Law,  Uh  ed.,  1700 ;  East's  Pleas  of  the 
Croum,  709;  2  Russ.  on  Crimes,  989,  997;  19  St.  Tr.,  806.) 

II.  There  was    no  error  in  the  refusals   to  charge  as 
requested. 

1st.  The  court  could  not  say  that  no  felonious  intent 
was  proven,  for  it  would  have  been  taking  the  case  entirely 
from  the  jury. 

2d.  The  second  request  was  wholly  hypothetical.  There 
was  no  evidence,  not  the  least,  to  base  it  on. 

The  third  request  was  based  upon  reasons  not  only 
insufficient,  but  inapplicable  to  this  case.  We  might  say 
the  defendant  did  all  he  could  to  keep  his  watch,  but  force 
or  violence  may  exist  independent  of  any  struggle  on  the 
part  of  one  assailed. 

III.  The  charge  of  the  court  was  corroct.     The  jury 
were  told  that,  in  the  opinion  of  the  court,  the  evidence, 
if  they  believed  it,  would  justify  them  "iu  finding  that 
that  degree  of  violence  was  used  by  the  defendant  which 
will  constitute  the  offense,  provided  all  the  other  elements 
of  the  offense  are  established." 

If  the  defendant  wanted  any  further  instructions  given 
he  should  have  requested  the  court  accordingly.  If  this 
is  not  a  case  of  robbery,  what  is  it?  It  is  not  *  ^ase  of 
larceny,  for  "there  can  be  no  robbery  without  vioJonce, 
and  no  larceny  with  it."  (Long  v.  The  State,  12  Ga.,  #  18.) 

"The  robbery  being  made  out  by  proof  of  a  taking  by 
force,  *  *  *  the  animus  furandi  is  to  be  inferred  from 
the  appropriation."  (Ib.,  325.) 
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"When  the  tendency  of  an  act  is  direct  and  manifest, 
the  defendant  must  always  be  presumed  to  have  designed 
the  result  when  he  acted."  (WTiar.  Or.  Law,  kth  ed.,  §  633.) 

By  the  Coicrt,  E.  DARWIN  SMITH,  J.  The  defendant's 
counsel  on  the  trial  requested  the  court  to  charge  the  jury 
that  there  was  no  felonious  intent  proved,  and  the  judge 
refusing  so  to  charge,  the  counsel  for  the  defendant  duly 
excepted.  This  exception  is  not  well  taken.  It  was  a 
question  for  the  jury  whether  a  felonious  intent  was  proved. 
The  judge  should  not  have  charged  as  requested.  It 
would  have  been  a  clear  invasion  of  the  proper  province 
of  the  jury.  The  intent  of  the  prisoner  in  taking  the 
watches  was  to  be  inferred  from  the  evidence,  and  was  not 
a  question  of  law. 

The  second  request  to  charge  was,  that  if  Hall  believed 
that  he  was  getting  his  own  property  back  or  security  for 
it,  then  there  was  no  felonious  intent  —  was  clearly  a 
sound  proposition  if  predicated  upon  any  evidence — but 
the  judge  thought  there  was  no  evidence  to  call  for  such 
a  charge,  and  did  in  substance  so  say  to  the  jury,  and  to 
this  part  of  his  charge  there  is  no  exception. 

The  third  request  to  charge  that  mere  snatching  of  the 
watches  would  not  constitute  robbery,  and  the  exception 
to  the  refusal  of  the  judge  so  to  charge,  I  will  consider  in 
connection  with  the  exceptions  to  the  charge. 

It  seems  to  me  that  the  exceptions  to  the  charge  are 
well  taken.  The  judge  said  that  the  court  are  of  opinion 
that  if  you  believe  the  statements  of  these  witnesses,  the 
evidence  will  justify  you  in  finding  that  the  degree  of  vio- 
lence was  used  by  the  defendant  which  will  constitute  the 
offense,  provided  all  the  other  elements  of  the  offense  are 
established.  And  at  the  close  of  the  charge  the  learned 
judge  said  further:  '•'  The  instruction  to  you  is,  that  the 
testimony  is  sufficient  to  warrant  you  in  determining  that  the 
defendant  did  commit  the  offense  charged  in  the  indictment.' 


650  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Hall. 

It  seems  to  me  that  these  portions  of  the  charge  did 
virtually  relieve  the  jury  from  their  proper  duty  to  pass 
upon  the  force  of  the  evidence.  The  judge  had  refused 
to  charge  that  there  was  no  felonious  intent,  and  that  the 
mere  snatching  of  the  watches  from  the  hands  of  the  com- 
plainant did  not  constitute  robbery.  Taking  these  refusals 
with  the  charge,  as  made,  I  think  the  jury  must  have 
understood  that  they  were  virtually  instructed  by  the 
court  that  the  offense  was  made  out  and  that  it  was  their 
duty  to  convict  the  prisoner. 

Under  this  submission,  I  think  it  quite  doubtful  whether 
the  jury  passed  at  all  upon  the  question  of  the  felonious 
intent,  which  is  of  the  very  essence  of  the  offense.  They 
doubtless  believed  that  the  prisoner  took  the  watches  from 
the  person  of  Johnson,  as  stated  by  him  and  the  witness, 
Ranger,  and  supposed  that  if  they  believed  that  evidence 
they  were  bound  to  convict. 

Such  at  least  may  have  been  their  understanding  of  the 
charge.  It  was  not  at  least  in  explicit  terms  submitted  to 
them  to  consider  with  what  view,  purpose  or  intent  the 
prisoner  took  the  watches.  The  crime  of  robbery  is  a 
high  offense,  one  of  the  highest  in  the  law,  and  involves, 
upon  a  conviction  in  the  first  degree,  imprisonment  in  the 
State  prison  for  a  term  not  less  than  ten  years.  It  con- 
sists, as  defined  by  statute  (2  Rev.  8tat.,  677,  sec.  55),  "in 
the  felonious  taking  the  personal  property  of  another  from 
his  person,  or  in  his  presence  and  against  his  will,  by  vio- 
lence to  his  person,  or  by  putting  such  person  in  fear  of 
some  immediate  injury  to  his  person." 

It  is  not  pretended  in  this  case  that  the  prosecutor  was 
put  in  any  fear  of  injury  to  his  person.  The  crime  rests 
upon  the  other  portions  of  the  definition.  The  question 
was  whether  it  was  taken  with  a  felonious  intent,  by  vio- 
lence to  the  person  of  the  prosecutor. 

The  judge  instructed  the  jury  in  substance  that  the 
degree  of  violence  used  was  sufficient  to  warrant  them  in 


MONROE,  DECEMBER,  1865.  651 

The  People  v.  Hall. 

finding  the  defendant  guilty  of  the  offense.  In  this  I  think 
the  learned  judge  erred,  although  the  view  taken  by  him 
is  probably  warranted  by  several  English  cases. 

The  mere  snatching  a  thing  from  a  person  has,  in  terms, 
never  been  considered  robbery,  but  has  been  in  repeated 
cases  held  not  to  be  robbery.  The  snatching  of  a  bundle 
suddenly  from  the  hand  of  a  boy  in  the  street  was  held 
not  to  be  robbery  in  McOauley's  case  (1  Leach,  287;  1 
Roscoe  Grim.  Ev.,  898;  2  Russ.,  67). 

The  snatching  of  an  umbrella  suddenly  out  of  the  hand 
of  a  woman,  as  she  was  walking  in  the  street,  was  held 
not  to  be  robbery.  (2  Foster,  708;  2  Russ.  on  Grim.,  67.) 

In  Stewart's  case  it  was  ruled  by  Lord  HOLT  that  snatch- 
ing a  hat  and  wig  from  the  head  of  a  person  walking  in 
the  street  was  no  robbery.  (2  East,  702.) 

And  yet,  in  several  cases  quite  like  this,  snatching  from 
the  person  was  held  to  be  robbery.  In  Lapier's  case  (2 
East  P.  C.,  57  and  708),  earrings  were  pulled  suddenly 
from  the  ears  of  the  prosecutrix  in  a  crowd,  with  such 
violence  as  to  draw  blood  from  her  ears.  This  was  held 
to  be  robbery.  And  in  Mason's  case  (Russ.  &  Ryan,  419), 
the  prisoner  seized  the  seal  and  chain  of  the  prosecutor's 
watch  and  pulled  it  from  the  fob,  and  it  being  secured  by 
a  steel  chain  around  the  neck,  broke  the  chain  by  two  or 
or  three  jerks,  and  made  off  with  the  watch.  This  was 
held  to  be  robbery. 

But  I  do  not  believe  in  such  law,  and  do  not  think 
these  cases  were  rightly  decided.  These  are  really  nothing 
but  cases  of  snatching  from  the  person.  It  is,  it  seems  to 
me,  straining  the  law  to  hold  that  these  cases  are  really 
distinguishable  in  principle  from  those  above  cited  and 
numerous  other  cases  holding  that  mere  snatching  from 
the  person  is  not  robbery.  The  fact  that  a  little  blood 
was  drawn  from  the  ear  in  the  Lapier  case,  and  two  or 
three  jerks  were  made  to  break  the  chain  holding  the 
watch  around  the  neck  in  Mason's  case,  are  circumstances 
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of  dissimilarity  too  insignificant  and  non-essential  to  turn  a 
case  of  larceny — if  the  intent  were  felonious — into  a  case 
of  robbery.  It  seems  to  me  almost  trifling  with  fact  and 
law  to  say  the  earrings  in  JLapier's  case,  and  the  watch  in 
Mason's,  were  taken  with  such  violence  to  the  person, 
within  the  proper  sense  and  meaning  of  that  expression 
in  our  statute,  as  to  constitute  the  crime  of  robbery. 

A  much  more  rational  view  of  the  law  of  robbery  is 
taken  in  the  case  of  McLosky  v.  The  People,  in  5  Park. 
Grim.  Rep.,  366.  In  this  case,  Judge  EMOTT  says:  "The 
property  must  be  taken  by  violence  to  the  person  which 
means  more  than  an  assault  and  battery.  The  violence 
must  be  sufficient  to  force  the  person  to  part  with  his 
property,  not  only  against  his  will,  but  in  spite  of  his 
resistance."  The  gist  of  the  crime  of  robbery  is  the  force 
and  terror.  (1  Hale  P.  O.,  552;  2  East  P.  C.,  707.) 

The  especial  heinousness  of  the  offense  of  robbery  over 
simple  larceny,  consists  in  the  terror  and  fear  inspired, 
and  in  the  apprehension  and  danger  of  injury  to  the  person 
involved  in  the  commission  of  the  offense.  When  there 
is  nothing  to  inspire  fear,  there  must  be  superior  force, 
and  the  property  must  be  relinquished  upon  a  struggle, 
and  upon  compulsion.  In  the  Lapier  case  a  mere  child 
might  have  snatched  the  earrings  from  a  grown  up,  strong 
woman.  It  would  be  preposterous  in  such  a  case  to  say 
that  the  crime  was  robbery.  So  in  Mason's  case,  a  boy  of 
ten  or  twelve  years  of  age  might,  by  surprise,  have 
snatched  the  watch  and  broke  the  chain  by  a  sudden  jerk 
or  two  from  a  strong,  athletic  man,  and  run  off  with  it 
before  he  could  be  arrested  or  hindered.  I  cannot  think, 
in  such  a  case,  the  boy  could  be  convicted  of  robbery. 
The  violence  to  the  person  essential  to  constitute  robbery, 
must  be  actual,  and  not  constructive.  There  must  be  such 
force  employed,  or  such  degree  of  force,  as  shall  overcome 
the  free  agency  or  power  of  resistance  of  the  person  des- 
poiled. This  rule  only  applies  to  cases  where  the  property 
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is  taken  from  the  person,  or  in  his  presence,  and  against 
his  will,  by  violence  to  his  person  and  with  a  felonious 
intent,  and  not  to  that  class  where  property  is  taken  by 
putting  a  person  in  fear.  Upon  this  question  of  felonious 
intent,  it  seems  to  me  the  facts  in  this  case  rather  repel 
the  inference  of  a  felonious  intent.  The  property  was 
taken  in  the  day  time,  in  the  public  street  of  a  populous 
village,  and  in  the  presence  of  a  constable  and  other 
persons,  and  where  it  was  impossible  for  the  prisoner  to 
get  away  with  the  property,  and  where  the  facts  were 
necessarily  all  open  and  so  well  known  as  to  render  it 
impossible  for  the  prisoner  to  appropriate  the  property  to 
his  own  use,  or  deprive  the  owner  of  it  except  temporarily. 

For  these  reasons,  I  think  the  exceptions  to  the  charge 
and  to  the  refusal  to  charge  as  requested,  that  mere  snatch- 
ing was  not  robbery,  should  be  allowed,  and  the  case 
should  be  submitted  to  another  jury. 

The  conviction  should  therefore  be  reversed,  and  a  new 
trial  ordered. 

JOHNSON,  J.,  concurred.     J.  C.  SMITH,  J.,  dissented. 


SUPREME    COURT.      Monroe    General  Term.     December,    1863. 
Welles,  E.  D.  Smith  and  J.  C.  Smith,  Justices. 

THE  PEOPLE  v.  HIRAM  MCGEERY. 

The  act  of  1861  (sec-  2,  chap.  10  of  the  Session  Laws  of  1861),  directing  that 
where  the  regular  panel  of  jurors  is  exhausted  without  obtaining  a  jury, 
the  necessary  jurors  shall  be  drawn  from  the  town  box  of  the  town  in 
which  the  trial  is  had,  is  applicable  as  well  to  criminal  as  to  civil  courts. 

Where  a  sheriff  is  directed  to  summon  jurors,  they  may  be  lawfully  sum- 
moned by  his  deputies  under  his  direction. 

An  indictment  contained  counts  for  burglary,  for  larceny  and  for  receiving 
stolen  property,  knowing  it  to  have  been  stolen.  On  a  general  verdict  of 
guilty,  held,  that  the  defendant  was  properly  sentenced  for  the  highest 
crime  charged  in  the  indictment. 

It  is  no  good  reason  for  reversing  a  judgment  pronounced  on  a  conviction 
for  burglary,  that  it  does  not  appear  from  the  record  that  the  defendant 
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was  asked  before  sentence  if  he  had  anything  to  say  why  sentence  should 
not  be  pronounced  against  him. 

In  the  absence  of  an  objection  or  exception  on  a  trial  for  crime,  it  will  be 
presumed,  on  review,  that  the  usual  formalities  were  complied  with. 

WRIT  of  Error  to  the  Court  of  Oyer  and  Terminer  of 
Ontario  county. 

The  defendant  was  indicted  for  burglary  in  the  first 
degree,  after  a  previous  conviction  for  a  felony,  jointly 
with  one  Curtis,  and  was  tried  separately,  having  claimed 
so  to  be  tried  at  the  November  Oyer  and  Terminer  in 
Ontario  county,  1861.  At  the  trial  the  regular  panel  of 
jurors  was  exhausted  before  the  jury  was  filled,  and  the 
court  ordered  the  sheriff  to  draw  fifteen  names  from  the 
box  provided  by  the  clerk,  containing  the  names  of  all 
persons  who  had  been  selected  and  returned  as  suitable 
persons  to  serve  as  jurors,  and  who  resided  in  the  town  of 
Canandaigua,  where  said  court  was  held,  pursuant  to  sec. 
2d,  chap.  10,  of  the  Session  Laws  of  1861,  which  order 
was  objected  to  by  defendant's  counsel,  and  the  objection 
overruled,  and  the  defendant  excepted. 

The  sheriff  having  returned  the  list  of  jurors  so  drawn 
as  duly  summoned,  the  defendant's  counsel  challenged  the 
array  because  the  sheriff  did  not  personally  summon  all 
the  jurors  —  some  having  been  served  by  one  deputy  and 
some  by  another,  and  the  residue  by  the  sheriff.  The 
challenge  was  denied  and  these  facts  proved.  The  court 
then  overruled  the  challenge,  and  the  defendant's  counsel 
duly  excepted. 

In  calling  the  jury,  the  district  attorney  claimed  the 
right  to  challenge  one  juror  peremptorily  in  behalf  of  the 
people,  to  which  the  prisoner's  counsel  objected,  and  the 
court  overruled  the  objection  and  allowed  the  challenge, 
and  the  juror  was  set  aside,  and  the  defendant's  counsel 
excepted. 

The  defendant  was  convicted  and  sentenced  to  the  State 
prison  for  ten  years  and  five  months. 
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Some  of  the  counts  of  the  indictment  were  for  burglary, 
some  for  larceny,  and  some  for  receiving  the  stolen  prop- 
erty, knowing  it  to  be  stolen. 

It  was  objected  that  the  verdict  was  irregular,  because 
it  did  not  find  upon  all  the  counts,  but  found  the  defend- 
ant simply  guilty.  Also,  because  it  did  not  appear  Upon 
the  record  that  the  prisoner,  before  sentence,  was  asked 
why  sentence  should  not  be  passed  upon  him. 

J.  H.  Anthon,  for  the  prisoner. 

W.  H.  Smith  (District  Attorney),  for  the  people. 

By  the  Court,  E.  DAEWIN  SMITH,  J.  The  objection  that 
the  jury  was  not  properly  empanneled,  I  think  entirely 
untenable.  After  the  regular  panel  was  exhausted  there 
was  no  legal  way  to  fill  up  the  jury,  except  by  drawing,  as 
was  done  in  this  case,  from  the  town  box,  of  persons  of 
the  town  of  Canandaigua,  according  to  the  provisions 
of  the  act  of  1861,  section  two,  chapter  210.  That  act 
repeals  all  other  provisions  of  law  for  securing  a  jury 
after  the  regular  panel  is  exhausted,  and  applies  to  all 
courts  of  record  where  jury  trials  are  had  in  this  State 
— to  courts  of  Oyer  and  Terminer  as  much  as  to  civil 
courts.  The  act  applies  in  terms  to  all  courts,  and  I  see 
no  ground  for  excepting  criminal  courts.  The  jury  was 
properly  drawn  and  pronounced.  When  a  sheriff  is 
directed  to  summon  a  jury,  he  may  do  it  himself,  or  direct 
it  to  be  done  by  constables  or  deputies,  as  was  done  in  this 
instance.  It  is,  in  legal  effect,  done  by  the  sheriff  when  it 
is  done  under  his  direction  and  authority  by  any  subordi- 
nate officer.  The  sheriff  in  this  case  made  the  proper 
return  that  he  had  duly  summoned  the  jury  as  directed  by 
the  order  of  the  court. 

The  objections  to  the  indictment  are  not  well  taken. 
The  misjoinder  of  crime,  in  some  of  the  counts  for  which 
the  defendant  was  not  jointly  liable  to  be  convicted,  was 
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obviated  by  the  quashing  of  those  counts  at  the  trial,  as  it 
was  admitted  in  the  argument  to  have  been  duly  done. 

The  conviction  and  sentence  I  think  entirely  right.  I 
can  see  no  error  in  these  particulars.  The  jury  was  enti- 
tled to  render  a  general  verdict,  and  this  we  must  hold  to 
have  been  upon  the  higher  offense  charged  in  the  indict- 
ment and  for  which  the  prisoner  was  tried.  The  sentence 
was  the  proper  sentence  under  the  statute  for  burglary  in 
the  first  degree. 

The  objection  that  it  does  not  appear  by  the  return 
and  record  that  the  prisoner  was  arraigned,  or  plead  to  the 
indictment,  or  was  present  at  any  time  during  the  trial,  is 
not  well  founded.  It  is  distinctly  stated  that  he  pleaded  to 
the  indictment,  which  implies  an  arraignment,  and  it  also 
appears  that  he,  by  his  counsel,  objected  to  the  exercise 
by  the  district  attorney  of  the  right  to  challenge  a  juror, 
and  it  is  also  stated  that  the  "  prisoner,  in  due  form  of  law, 
challenged  the  array  of  the  jurors."  This  is  not  stated  to 
have  been  done  by  counsel;  and  the  objection  that  it  does 
not  appear  that  the  prisoner,  after  conviction,  was  asked 
why  sentence  should  not  be  passed  upon  him,  is,  I  think, 
not  well  founded.  Such  an  objection  has  been  held  to  be 
valid  in  capital  cases,  but  not  in  felonies  or  misdemeanors. 
There  is  now  no  reason  in  this  objection,  since  exceptions 
are  allowed  in  criminal  cases,  and  prisoners  on  trial  for 
criminal  offenses  are  allowed  counsel  who  are  capable  of 
attending  to  their  interests  and  making  such  motions  in 
arrest  of  judgment,  or  otherwise,  as  may  be  proper.  I 
think,  also,  in  regard  to  such  mere  formal  questions  it 
should  be  implied  in  a  court  of  review,  in  the  absence  of 
any  statement,  objection  or  exception  upon  the  record  on 
the  subject,  that  the  usual  formalities  in  such  case  had 
been  duly  complied  with  according  to  established  and  uni- 
form practice  in  criminal  trials.  I  think  no  error  occurred 
in  the  court  below,  and  that  the  judgment  should  bo 
affirmed.  [Judgment  affirmed. 
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SUPREME   COURT.     Monroe   General   Term.     September,  1865. 
Johnson,  J.  C.  Smith  and  E.  D.  Smith,  Justices. 

THE  PEOPLE  v.  ORSON  BKUNO. 

The  right  given  by  the  Revised  Statutes  to  obtain  a  review  of  a  criminal 
case  on  exceptions  supersedes  the  necessity  for  the  practice  previously 
established,  by  which  an  inferior  court  of  criminal  jurisdiction,  after 
conviction,  suspended  sentence  and  asked  for  and  obtained  the  advice  of 
the  Supreme  Court  as  to  doubtful  questions  of  law  that  had  arisen  on 
the  trial. 

Such  practice,  however,  has  not  been  abolished,  and  it  is  competent  for  the 
Supreme  Court  to  entertain  such  an  application,  and  to  decide  it  upon 
its  merits. 

Where  an  indictment  contained  two  counts,  one  for  larceny  and  the  other 
for  receiving  stolen  property,  knowing  it  to  have  been  stolen,  and  the  jury 
found  a  general  verdict  of  guilty,  and  it  appeared  that  both  counts  related 
to  the  same  transaction,  held,  that  there  was  no  ground  for  sustaining  a 
motion  in  arrest  of  judgment,  but  that  judgment  should  be  given  for  the 
highest  grade  of  offense. 

A  motion  in  arrest  of  judgment  is  not  limited  to  the  indictment,  but  may 
be  made  on  the  whole  record,  which  includes  the  verdict. 

Form  of  an  entry  on  the  record  made  by  the  Court  of  Sessions,  for  the 
purpose  of  asking  the  advice  of  the  Supreme  Court  upon  questions  of 
law  involved  in  the  case. 

THE  prisoner  had  been  tried  and  convicted,  in  the 
Court  of  Sessions  of  the  county  of  Livingston,  under  an 
indictment  containing  two  counts,  one  for  larceny  and  one 
for  receiving  stolen  goods,  knowing  them  to  have  been 
stolen. 

An  entry  in  the  following  words  was  made  on  the  record, 
and  sent  to  this  court,  upon  which  the  advice  of  this  court 
was  asked: 

"On  this  day,  to  wit,  this  third  Monday  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty-five, 
the  district  attorney  moved  for  judgment  against  said  defend- 
jint,  whereupon  the  said  defendant,  by  his  counsel,  moved 
in  arrest  of  judgment  on  the  ground  that  the  indictment 
contains  two  counts,  one  for  larceny  and  the  other  for 
PAR.— VOL.  VI.  42 
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receiving  stolen  property,  knowing  it  to  have  been  stolen, 
and  which  indictment  was  found  by  the  grand  jury  on 
account  of  and  out  of  the  same  transaction,  and  for  the 
purpose  of  meeting  the  evidence  in  the  case  in  relation 
thereto,  and  although  the  evidence  showed  but  one  trans- 
action, yet  the  jury  found  a  general  verdict  of  guilty, 
therefore,  making  it  impossible  for  the  court,  without 
making  an  arbitrary  selection,  to  determine  the  judgment 
to  be  pronounced. 

"  Whereupon  the  said  court  determine  and  certify  to  the 
Supreme  Court,  that  the  evidence  offered  upon  the  trial 
hereof  was  of  one  transaction,  and  that  both  such  counts 
and  such  verdict  relate  to  one  transaction,  and  said  court 
not  being  advised  what  judgment  it  should  render  in  the 
premises,  direct  that  judgment  be  suspended  for  the  pur- 
pose of  taking  the  advice  of  the  Supreme  Court,  what 
judgment,  if  any,  should  be  rendered  upon  such  verdict, 
and  whether  or  not,  such  judgment  should  be  arrested  as 
moved  for  by  said  defendant,  and  direct  that  these  ques- 
tions be  presented  to  the  general  term  of  the  Supreme 
Court  of  the  Seventh  district,  at  the  next  term  thereof,  by 
the  defendant's  counsel  on  behalf  of  this  court,  and  upon 
at  least  four  days'  notice  to  the  counsel  of  the  people.  The 
counsel  for  the  people  objects  to  the  finding  by  this  court, 
that  both  counts  refer  to  the  same  transaction,  and  that 
the  verdict  can  relate  to  but  one  transaction. 

"S.  HUBBARD,  County  Judge. 

"UTLEY  SPENCER,  >  ,    .          ,  0     . 

«J.  T.  VAN  NESS/  rl"'°/Sem0n*- 
"I,  Harvey  G.  Baker,  clerk  of  said  court,  do  certify  that 
the  foregoing  determination  and  certificate  was  made  by 
the  Court  of  Sessions,  of  the  county  of  Livingston,  and 
signed  by  the  members  thereof  in  open  court  at  the  time 
and  in  the  year  aforesaid. 

,        -1         "  Witness  my  hand  and  the  seal  of  said  court, 
this  twenty-fourth  day  of  May,  A.  D.  1865. 

"H.  G.  BAKER,  Clerk." 
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Scott  Lord,  for  the  defendant. 

I.  The  judgment  must  be  arrested  for  the  reason  that  it 
is  "impossible  for  the  court,  without  making  an  arbitrary 
selection,  to  determine  the  judgment  to  be  pronounced." 
(The  People  v.  Wright,  9  Wend.,  196.) 

1st.  So  far  as  appears  from  the  indictment  itself  and 
the  verdict,  it  may  not  be  impossible  that  the  defendant 
committed  both  oifenses,  and  if  so,  he  would  be  subjected 
to  distinct  punishments  for  each.  (Kane  v.  The  People,  8 
Wend.,  204.) 

2d.  But  as  it  appears  from  the  certificate  of  the  Court 
of  Sessions,  that  there  was  but  one  transaction,  and  but 
one  offense,  what  judgment  can  it  pronounce?  The  crime 
of  grand  larceny  must  be  punished  by  imprisonment  in  the 
State  prison,  for  a  term  not  less  than  one  and  not  exceed- 
ing five  years.  (2  R.  8..  page  679,  sec.  63;  _ZV.  Y.  Stat- 
utes at  Large,  5th  vol.,  204.)  The  crime  of  receiving  stolen 
property  may  be  punished  by  imprisonment  for  a  term 
not  exceeding  five  years,  or  by  one  day's  imprisonment  in 
the  county  jail,  or  by  a  fine  of  six  cents  (2  R.  S.,  page 
680,  sec.  71),  and  if  this  conviction  stands,  the  statute 
requires  the  court  to  pronounce  judgment  for  both 
offenses. 

3d.  No  distinction  can  be  made  so  far  as  the  question 
before  the  court  is  concerned,  whether  the  offenses  are 
charged  in  one  count  or  in  two  counts;  if  in  one,  the  count 
would  be  bad  for  duplicity.  But  in  regard  to  making  an 
arbitrary  selection  the  difficulty  is  the  same.  (The  People 
v.  Wright,  9  Wendell,  196,-  Lambert  v.  The  People,  9 
Cowen,  586;  Reed  v.  People,  1  Parker's  Grim.  Law,  481, 
488,  489.)  It  will  be  seen,  in  this  latter  case,  that  although 
the  court  say  the  indictment  is  bad  for  duplicity,  it  also 
finds  the  same  difficulty  as  is  stated  in  9  Wendell. 
(Thomas  \.  The  State,  5  How.  U.  S.  R.,2Q]  Steele  v.  Ander- 
son, 1  StrobJiart,  455;  Barb.  Crim.  Law,  298,  365;  2 
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McCord,  257;  U.  8.  v.  Stetson,  3  Woodbury  &  Mnot,  166, 
Wliarlon's  Grim.  Law,  4th  ed.,  §§  580,  591,  3,046,  3044.) 

4th.  In  the  cases  quoted  by  the  counsel  for  the  people, 
what  the  jury  might  have  found,  or  what  the  court  might 
have  known,  has  been  left  open  to  inference;  but  no  such 
inference  is  open  in  this  case,  for  the  court  distinctly  find 
that  the  indictment,  evidence  and  verdict  all  relate  to  one 
transaction. 

II.  The  verdict  is  inconsistent  and  repugnant.  It  is  impos- 
sible that  in  one  and  the  same  transaction  a  person  can  be 
guilty  of  the  original  offense  of  stealing  property,  and  of 
receiving  the  same  property,  knowing  it  to  have  been 
stolen. 

1st.  The  evidence  proving  the  larceny  would  ex  neces- 
sitate ret  acquit  a  defendant  of  the  charge  of  receiving  the 
same  property  knowing  it  to  have  been  stolen,  and  evi- 
dence that  he  had  received  it  knowing  it  to  have  been 
stolen,  would  also  of  necessity  acquit  him  of  the  charge  of 
larceny.  Formerly,  in  England,  a  receiver  was  by  statute 
treated  as  an  accessory,  and  could  not  be  tried  until  after 
the  principal  had  been  convicted,  but  afterwards  the  statute 
made  the  offense  a  principal  felony,  and  such  is  our 
statute.  (The  People  v.  Wiley,  3  Hill,  194,  204,  206.) 

2d.  The  two  offenses,  by  our  statute,  are  treated  as 
distinct  and  separate  offenses.  By  sec.  63  of  page  679,  of 
the  2d  vol.  of  the  Rev.  Statutes,  it  is  provided  that  "  every 
person  who  shall  be  convicted  of  a  felonious  taking  and 
carrying  away  the  personal  property  of  another,  of  the 
value  of  more  than  twenty-five  dollars,  shall  be  adjudged 
guilty  of  grand  larceny."  And  by  sec.  71,  "  every  person 
who  shall  buy  or  receive  in  any  manner,  upon  any  conside- 
ration, any  personal  property,  of  any  value  whatsoever, 
that  shall  have  been  feloniously  taken  away  or  stolen  from 
any  other,  knowing  the  same  to  have  been  stolen,  shall, 
upon  conviction,  be  punished,"  &c.,  and  there  is  no  occa- 
sion in  an  indictment  for  this  offense,  to  state  either  the 
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time  or  place  of  the  original  stealing.     (Barb.  Crim.  Law, 
177;  3  Gutty's  Grim.  Law,  958;  2  East  P.  O.,  780.) 

III.  By  allowing  a  general  verdict  to  be  taken  upon  an 
indictment,  charging  two  distinct  offenses  out  of  the  same 
transaction,  a  verdict  of  guilty  may  be  rendered  against  a 
defendant,  when  in  truth  the  jury  did  not  find  him  guilty 
of  any  offense.     (Dedieu  v.  The  People,  22  N.  Y.  Rep., 
180.) 

IV.  The  defendant  is  not  legally  in  fault,  nor  is  he  open 
to  any  manner  of  censure  for  the  situation  of  the  case. 
At  the  outset  he  moved  that  the  district  attorney  elect 
which  count  he  would  proceed  upon,  which  motion  was. 
denied.     It  behooves  the  district  attorney  from  that  time 
forward  to  see  that  no  injury  resulted  to  the  defendant 
from  such  denial,  more   particularly  for   the   reason  he 
could  not  have  the  benefit  of  an  exception  or  writ  of  error 
on  account  of  it.     (The  People  v.  Baker,  3  Hill,  159.) 

But  it  has  been  distinctly  held  that  "the  prisoner  is 
entitled,  on  the  motion  in  arrest  to  avail  himself  of  every 
objection,  either  in  substance  or  form,  which  could  have 
been  taken  on  a  demurrer  to  the  indictment."  (People  v. 
Dwight,  9  Wend.,  196.)  If  this  be  so  in  regard  to  a 
question  which  might  have  been  taken  upon  the  arraign- 
ment, how  much  more  should  it  apply  to  so  substantial  an 
error,  occurring  at  the  very  close  of  the  trial. 

V.  A  refusal  to  arrest  a  judgment  cannot  be  reviewed 
by  exceptions  or  a  writ  of  error.     (The  People  v.  Casborus, 
18  John.,  351;  do.  v.  Dalton,   15  Wend.,  581,  584.)     This 
point  is  made: 

1st.  As  a  reason  why  this  court  should  give  the  advice 
requested. 

2d.  As  a  reason  why  the  Court  of  Sessions,  if  there  be 
even  a  doubt  as  to  its  right  to  pronounce  judgment,  should 
grant  the  motion  in  arrest,  more  particularly  so,  because 
the  people  have  the  right  to  review  the  question  by  writ 
of  error.  (The Peoples.  Out.  Genl.  Sessions,  2  Wend.,  631.) 
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VI.  The  Court  of  Sessions  have  power  to  grant  a  new 
trial  for  irregularity  (Gay  v.  Monroe  Genl.  Sessions,  12 
Wend.,  272):  but  if  there  is  any  doubt  of  this,  and  as  a 
further  reason  why  any  doubt  should  be  given  in  favor  of 
the  defendant,  it  appears  that  if  the  judgment  is  arrested, 
the  defendant  can  be  tried  again,  and  this  is  settled  by 
numerous  authorities,  among  them,  Bishop  on  Crim.  Law, 
694,  695;  Wharton  Ib.,  §§  3043-44;  The  People  v.  Mc- 
Kay, 18  John.,  212,  218;  Girard  v.  The  People,  3 
Mcammon,  362-63-64;  Requa  v.  Reed,  1  Eng.  L.  &  E.,  595; 
People  v.  Casborus,  13  John.,  352;  Barb.  C.  L.,  298;  G. 
&  W.  on  JV.  T.,  134. 

G.  J.  Davis  (District  Attorney),  for  the  people. 

The  two  counts  are  properly  joined  in  one  indictment. 
(Kane  v.  The  People,  8  Wend.,  203;  11  Mete.,  575,  581; 
Reefer  v.  The  State,  4  Ind.  Rep.,  246;  17  Verm.,  658.) 

By  the  Court,  E.  DARWIN  SMITH,  J.  Before  exceptions 
were  given  in  criminal  cases  it  had  become  the  practice 
in  this  State,  of  Courts  of  Oyer  and  Terminer  and  Gene- 
ral Sessions  and  other  inferior  courts  having  criminal 
jurisdiction,  to  suspend  sentence  after  conviction,  when 
difficult  or  important  questions  of  law  had  arisen  upon  the 
trial,  and  ask  the  advice  of  the  Supreme  Court  in  respect 
to  such  questions.  The  practice  was  sanctioned  by  this 
court,  and  such  advice  was  given  as  though  applied  for  in 
due  legal  form.  (6  Cowen,  556.)  In  the  Revised  Statutes 
of  1830,  exceptions  were  given  in  criminal  cases  as  in 
civil,  with  the  writ  of  certiorari,  to  bring  up  for  review 
questions  of  law  made  and  decided  at  the  trial  which 
obviously  dispensed  with  the  necessity  of  such  practice, 
and  it  has  since  in  a  great  degree  fallen  into  disuse.  But 
applications  of  this  kind  have  nevertheless  been  made  and 
entertained  in  some  instances  since  the  revision  of  the 
statutes  in  1860.  Such  was  the  case  of  The  People  v. 
Wright  (9  Wend.,  193);  The  People  v.  Steame  (21  ib.,  409); 
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The  People  v.  Cummings,  3  Park.  Or.  Rep.,  343),  and 
though  I  think  the  court  would  be  entirely  justified  in 
declining  now  to  give  such  advice,  and  leave  the  parties  to 
their  writ  of  error  or  certiorari  upon  the  exceptions  taken 
at  the  trial,  I  am  not  aware  that  the  court  has  in  any 
instance  refused  to  entertain  such  application  when  duly 
made  at  the  instance  of  any  inferior  court.  The  papers 
before  us  upon  this  application,  show  that  this  case  has 
been  once  before  us  upon  certiorari  and  exceptions,  and 
that  the  conviction  was  affirmed  by  this  court,  and  the  case 
remitted  to  the  Court  of  Sessions,  with  directions  to  carry 
the  conviction  into  effect  by  the  proper  sentence  of  the 
prisoner.  The  counsel  for  the  prisoner,  it  now  appears 
from  the  certificate  of  the  Court  of  Sessions,  moved  in 
that  court  in  arrest  of  judgment,  on  the  ground  that  the 
indictment  contained  two  counts,  one  for  larceny,  and  the 
other  for  receiving  stolen  property,  knowing  it  to  have 
been  stolen,  and  the  jury  having  found  a  general  verdict 
of  guilty,  it  is  impossible  (it  was  urged)  for  the  court, 
without  an  arbitrary  selection,  to  determine  the  proper 
judgment  to  be  pronounced.  The  inquiry  addressed  to 
this  court  is,  whether  the  motion  in  arrest  ought  to  be 
granted.  Motions  in  arrest  of  judgment  can  only  be  made 
for  matters  appearing  on  the  record.  (1  ChittyCrim.  Law, 
661;  Whartorfs  American  Crim.  Law,  3043/  1  ArcJibold 
Grim.  Plead.,  671.) 

Any  objection  which  would  be  fatal  on  demurrer,  will 
be  equally  so  on  motion  in  arrest  of  the  judgment  after 
verdict.  (Chitty,  662;  People  v.  Wright,  9  Wend.,  196.) 
The  joinder  of  the  two  counts  in  this  case  for  larceny,  and 
for  the  receiving  of  stolen  property,  knowing  it  to  be 
stolen,  would  not  have  been  bad  upon  demurrer.  In  this 
State  the  joinder  of  such  counts  I  think  has  been  ever 
allowed  in  a  single  indictment,  and  where  an  offense  com- 
prises different  degrees,  is  expressly  authorized  by  statute. 
(2  Rev.  Stat.,  751,  §  51.) 
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Iii  Wharton's  American  Crim.  Law  (^  402),  it  is  said  that 
in  England,  as  well  as  in  this  country,  the  correctness 
of  the  joinder  of  larceny  with  receiving  stolen  goods, 
may  be  considered  as  established.  When  offenses  of  the 
same  nature,  and  for  which  the  same  or  similar  judgments 
may  be  given,  are  stated  in  different  counts  of  the  same 
indictment,  an  objection  to  such  indictment  on  that  ground 
cannot  be  sustained  in  error  or  on  demurrer,  or  in  arrest. 
(WTiarton,  §  415;  5  Met.,  582;  8  Wend.,  204;  People  v. 
Kane,  Archbold,  308.)  But  the  motion  in  arrest  is  not 
limited  to  the  indictment,  but  may  be  made  upon  the  whole 
record,  which  includes  the  verdict.  And  the  motion  in. 
this  case  is  chiefly  based  upon  the  fact  that  the  verdict  is 
a  general  one,  not  applied  by  the  jury  to  either  count  of 
the  indictment,  and  that  it  is,  therefore,  "  impossible  for  the 
court,  without  making  an  arbitrary  selection,  to  determine,  the 
judgment  to  be  pronounced,"  and  this  presents  the  chief 
apparent  difficulty  with  the  Court  of  Sessions.  If  the 
offenses  charged  in  the  indictment  were  really  distinct  and 
separate  offenses,  relating  to  different  transactions,  and 
subjecting  the  offender  to  different  kinds  of  punishment, 
the  difficulty  which  embarrassed  the  court  below  would  be 
a  real  one,  and  the  objection  to  award  of  judgment  upon 
the  conviction,  I  think,  would  be  insuperable.  (  U.  8.  v. 
Peterson,  1  Woodbury,  32L  and  1  McCloud,  257;  State  v. 
Montaigne.}  But  it  is  a  mistake  to  regard  the  offenses 
charged  in  this  indictment  as  separate  and  distinct  offenses 
within  the  true  intent  and  meaning  of  the  phrase.  They 
are  really  different  phases,  or  parts  or  degrees  of  the 
same  offense.  The  judges  of  the  Court  of  Sessions,  upon 
their  certificate,  upon  which  our  advice  is  asked,  certify  that 
the  evidence  offered  on  the  trial  was  of  one  transaction, 
and  that  both  such  counts  and  such  verdict  relate  to  one 
transaction,  and  they  also  say  "  that  said  indictment  was 
found  by  the  grand  jury  on  account  of,  and  out  of  the  same 
transaction,  and  for  the  purpose  of  meeting  the  evidence 
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of  the  case  in  relation  thereto."  It  seems  to  me  that  this 
certificate  presents  the  precise  case  so  well  described  by 
the  Chancellor,  in  Kane  v.  The  People  (8  Wend.,  211),  in 
these  words:  "It  is  every-day  practice  to  charge  a  felony 
in  different  ways  in  several  counts,  for  the  purpose  of  meet- 
ing the  evidence  as  it  may  come  out  upon  the  trial;  each 
o'f  the  counts  on  the  face  of  the  indictment  purports  to  be 
for  a  distinct  and  separate  offense,  and  the  jury  very  fre- 
quently find  a  general  verdict  on  all  the  counts,  although 
only  one  offense  is  proved;  but  no  one  ever  supposed  that 
formed  a  ground  for  arresting  the  judgment."  In  such 
case,  a  general  verdict  of  guilty  implies  a  conviction  of  the 
greater  offense,  which  includes  the  less.  Every  larceny 
includes,  or  may  include  a  concealment  of  the  stolen  pro- 
perty. The  punishment  upon  a  conviction  for  grand  lar- 
ceny may  be  imprisonment  in  a  State  prison  for  a  term 
not  less  than  two  nor  exceeding  five  years.  For  the  crime 
of  concealing  stolen  property,  it  may  be  imprisonment  for 
five  years  or  less,  down  to  one  day's  imprisonment  in  the 
county  jail.  When  an  offense  consists  of  different  degrees, 
the  jury  may  convict  upon  any  count,  but  if  they  convict 
of  an  inferior  degree,  they  must  say  so  in  their  verdict. 
In  this  case,  the  bill  of  exceptions  before  us,  shows  that 
the  prisoner  had  at  one  time  possession  of  the  stolen  pro- 
perty, and  sold  the  same.  The  jury  might,  upon  this  evi- 
dence, have  convicted  him  of  receiving  the  stolen  property 
under  the  second  count,  and  this  would  have  been  equiva- 
lent to  an  acquittal  upon  the  first  count,  charging  him  with 
the  larceny.  As  they  did  not  thus  render  their  verdict 
finding  him  guilty  on  such  second  count,  they  must  be 
deemed  to  have  found  him  guilty  of  the  larceny.  This  is 
the  meaning  of  their  verdict.  It  is  well  settled  that  when 
there  is  a  general  verdict  of  guilty,  upon  several  counts 
relating  to  the  same  transaction,  the  practice  is  to  pass 
judgment  on  the  count  charging  the  highest  grade  of 
offense.  ( Wharton,  §  3048  ;  Manly  v.  The  State  of  Maryland, 
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7  Maryland  Rep.,  135;  State  v.  Hooker,  17  Vermont,  668; 
State  v.  Donnee,  8  ib.,  424;  United  States  v.  Petersvn,  I 
Woodbury  Rep.,  305.)  This  question  was  before  us  on  a 
former  occasion  in  the  case  of  The  People  v.  McGeery, 
convicted  of  burglary  in  the  Ontario  Oyer  and  Terminer. 
The  indictment  contained  quite  a  number  of  counls,  all 
iv hiting  to  the  same  transaction,  and  the  verdict  was  a 
general  one  of  guilty.  The  prisoner  was  sentenced  for 
the  highest  grade  of  the  offense  charged  in  the  indictment, 
and  we  held  it  right,  and  affirmed  the  judgment  upon  error. 
We  think  in  this  case  that  the  verdict  of  guilty  must  be 
deemed  a  verdict  for  the  larceny  charged  in  the  first  count, 
and  that  the  offense  charged  in  the  second  count  is  to  be 
deemed  an  inferior  degree  of  the  same  offense,  and  merged 
in  the  same,  and  advise  the  General  Sessions  of  the  county 
of  Livingston  to  sentence  the  prisoner  accordingly. 


SUPREME    COURT.      Clinton    General    Term.      January,    1865. 
Bockes,   James  and   Rosekrans,  Justices. 

THE  PEOPLE  v.  EANSOM  BEOWN. 

Under  an  indictment  charging  the  selling  liquor  by  the  glass,  to  be  drank 
upon  the  premises,  without  license,  the  defendant  having  a  tavern- 
keeper's  license,  cannot  be  convicted  on  proof  that  he  sold  a  glass  on 
Sunday  which  was  drank  upon  the  premises,  the  indictment  not  being 
descriptive  of  that  offense. 

An  indictment  contained  two  counts,  one  for  selling  liquor,  by  measure,  in 
quantities  less  than  five  gallons,  and  the  other  for  selling  by  the  glass,  to 
be  drank  upon  the  premises,  without  license.  Competent  evidence  was 
given  under  the  first  count,  and  incompetent  evidence  was  received  in 
support  of  the  second  count,  to  which  an  exception  was  taken.  The  jury 
gave  a  general  verdict  of  guilty.  On  certiorari,  the  conviction  was 
reversed  for  error  in  admitting  the  evidence  under  the  second  count. 

Certiorari  from  the  Saratoga  County  Sessions. 
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J.  C.  Ormsby  (District  Attorney),  for  the  people. 
J.  Brotherson,  for  defendant. 

By  the  Court,  JAMES,  J.  The  defendant  was  tried  and 
convicted,  in  the  Sessions,  for  selling  liquor  without  having 
a  license  therefor.  The  indictment  contained  a  count  for 
selling  by  measure,  in  quantities  less  than  five  gallons,  and 
also  one  for  selling  by  the  glass,  to  be  drank  upon  the 
premises,  without  having  a  license  therefor,  without  autho- 
rity of  law,  and  contrary  to  the  statute,  &c. 

The  proof  was  of  a  sale  of  less  than  five  gallons,  not 
drank  on  the  premises,  and  a  sale  of  one  glass  on  Sunday, 
drank  upon  the  premises. 

The  defendant  produced  a  license  as  an  inn  or  tavern- 
keeper,  from  the  proper  authorities  of  the  count}',  which 
was  in  force  at  the  time  complained  of. 

At  the  close  of  the  evidence,  the  defendant  asked  to 
have  struck  out  the  testimony  of  a  sale  on  Sunday,  as 
immaterial  under  the  indictment.  The  motion  was  denied, 
and  defendant  excepted. 

The  case  was  submitted  to  the  jury,  and  they  were 
directed,  "if  they  found  that  the  defendant  did  sell  liquor 
by  the  glass,  on  Sunday,  to  be  drank  upon  his  premises, 
they  might  find  him  guilty  under  the  indictment,  notwith- 
standing his  license." 

The  defendant  asked  the  court  to  instruct  the  jury:  1st. 
That  the  license  proved  was  a  defense  under  the  indict- 
ment for  selling  the  glass  of  liquor  proven  to  have  been 
sold  and  drank  on  the  premises.  2d.  That  unless  the  jury 
should  find  some  other  offense  proved  than  that  sale  of  a 
glass  of  liquor  on  Sunday,  they  could  not  convict  under 
the  indictment.  The  court  refused  so  to  charge,  and 
defendant  excepted. 

The  excise  law  of  1857,  section  fourteen,  prohibits  the  sale 
of  liquors  to  be  drank  on  the  premises  where  sold,  unless 
the  seller  has  a  license  therefor  as  an  inn,  tavern  or  hotel- 
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keeper,  under  a  forfeiture  of  $50  for  each  offense;  and  sec- 
tion twenty-nine  further  declares  every  such  offense  a  mis- 
demeanor, punishable  by  a  fine  of  $100  and  imprisonment 
for  three  mouths.  Section  two  empowers  commissioners 
of  excise  to  grant  licenses  to  keepers,  of  inns,  taverns  or 
hotels,  to  sell  liquors  to  be  drank  in  their  houses.  Section 
six  specifies  the  requirements  to  obtain  such  license,  and 
directs  the  insertion  of  certain  of  these  requirements 
therein.  Section  seven  provides  for  a  bond,  and  specifies 
its  conditions;  but  there  is  not  required  to  be  inserted, 
either  in  the  license  or  bond,  any  inhibition  or  condition 
against  selling  liquor  on  Sunday.  Upon  its  face,  the  license 
covers  the  whole  period  for  which  it  is  granted,  and  each 
and  every  day  thereof. 

It  is  an  elementary  principle  that  an  indictment,  in 
stating  the  offense,  should  specifically  set  forth  all  the  facts 
and  circumstances  necessary  to  constitute  that  offense. 
Such  a  degree  of  certainty  is  necessary  that  the  defendant 
may  not  be  indicted  for  one  offense  and  tried  for  another; 
that  he  may  know  distinctly  and  positively  what  crime  he 
is  called  upon  to  answer;  that  the  jury  may  deliver  an 
intelligible  verdict;  that  the  court  may  render  the  proper 
judgment,  and  the  defendant  may,  with  proper  averments, 
plead  the  judgment  in  bar  of  another  prosecution  for  the 
same  offense. 

The  indictment  in  this  case  was  for  an  act  prohibited  by 
section  fourteen  of  the  excise  law.  Its  gravamen  was  that 
the  accused  had  sold  liquor  to  be  drank  on  his  premises, 
without  having  a  license  therefor.  The  plea  of  "  not 
guilty  "  put  all  these  allegations  in  issue.  It  amounted  to 
a  denial  as  well  as  a  defense.  A  sale  was  proved,  and  so 
was  the  defense.  The  license  being  without  any  condition 
or  restriction,  and  covering  the  period  of  sale,  was  a  com- 
plete defense  to  the  offense  charged. 

Section  twenty-one  of  the  excise  act  declares  that  no 
inn,  tavern  or  hotel-keeper  shall  sell  or  give  away  any 
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intoxicating  liquors  on  Sunday  as  a  beverage,  making  it  a 
misdemeanor  punishable  by  imprisonment  not  exceeding 
twenty  days,  and  it  was  insisted  that  selling  on  Sunday 
was  selling  without  a  license,  and  that  a  conviction  for  that 
offense  was  proper  under  the  indictment  in  this  case.  But 
such  was  not  the  intention,  nor  would  it  be  a  fair  construc- 
tion of  the  statute.  The  whole  act  must  be  consulted  in 
its  construction;  and,  by  so  doing,  the  offenses  sought  to 
be  blended  as  one  will  be  shown  to  be  separate  and  dis- 
tinct, with  different  penalties,  and  applicable  to  persons  in 
different  conditions. 

Section  fourteen  reaches  all  persons  selling,  on  any  day 
of  the  week,  without  a  license;  section  twenty-one  affects 
only  persons  licensed  as  inn- keepers,  on  one  particular  day 
of  the  week,  and  affects  gifts  as  well  as  sales.  One  is  pro- 
hibitory; the  other  regulative. 

Under  an  indictment  for  selling  without  having  a  license, 
the  accused  could  not  know  that  he  was  to  be  tried  for 
selling  on  the  Sabbath;  nor  would  the  record  of  convic- 
tion under  such  an  indictment,  even  if  well  pleaded,  be  a 
bar  to  a  special  indictment  under  section  twenty-one,  for 
the  same  offense. 

It  was  urged  that  section  twenty-nine  of  the  excise  law 
is  general;  that  it  had  so  been  held  in  this  court  (People 
v.  GHJcinson,  4  Park.  Or.  Rep.,  28),  and  hence  there  was 
both  a  special  and  general  penalty  given  for  each  offense. 
It  is  not  necssary  to  deviate  from  the  ruling  in  the  case  of 
The  People  v.  Gilkinson,  in  order  to  sustain  the  exceptions 
in  this  case;  on  the  contrary,  we  may  concur  in  the  con- 
struction in  that  case  given,  to  the  words  "  which  offenses," 
in  section  twenty-nine,  without  holding  that  the  excise 
statute  provided  both  a  special  and  general  penalty  for 
each  offense. 

In  the  construction  of  statutes,  general  words  in  one 
clause  may  be  restrained  by  particular  words  in  a  subse- 
quent clause  of  the  same  statute.  (Dwarris,  658.)  So 
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where  a  general  intention  is  expressed,  and  the  act  also 
expresses  a  particular  intention,  the  particular  intention  is 
to  be  considered  in  the  nature  of  an  exception.  (Ib.,  658; 
Churchill  v.  Crease,  5  Bing.,  180,  492,  493.)  So,  if  a  par- 
ticular thing  be  given  or  limited  in  the  preceding  parts  of 
a  statute,  it  shall  not  be  taken  away  or  altered  by  any 
subsequent  general  words  of  the  same  statute.  (Dwarris, 
658.)  In  the  excise  statute  a  particular  intention  was 
expressed,  prohibiting  licensed  inn-keepers  from  selling  or 
giving  away  spirituous  liquors,  as  a  beverage,  on  Sunday, 
and  fixing  a  special  penalty  for  its  violation.  Other  than 
licensed  dealers  could  give  it  away  on  that  day,  and 
licensed  dealers  might  sell  it  on  that  day  for  other  pur- 
poses than  a  beverage,  clearly  demonstrating  that  this 
clause  of  the  statute  was  for  a  special  purpose,  with  a 
special  penalty,  and  not  incompatible  with  the  general 
scope  and  intention  of  the  act;  therefore,  its  restrictive 
quality  is  not  taken  away  or  destroyed  by  the  subsequent 
general  words  of  the  act,  but  are  as  exceptions  to  the 
general  clause. 

It  was  insisted  that  if  the  charge  of  the  court,  to  which 
exception  was  taken,  was  wrong,  a  new  trial  should  not 
be  granted,  because  the  uncontradicted  evidence,  to  which 
no  objection  was  made,  showed  the  defendant  guilty  of 
selling  by  measure.  In  a  criminal  case,  the  question  of 
guilt  is  one  wholly  for  the  jury.  There  was  sufficient 
evidence  to  have  warranted  them  in  convicting  the  defend- 
ant under  the  first  count;  but  as  their  verdict  was  general, 
we  cannot  say  they  based  their  verdict  on  that  offense.  It 
may  have  been  for  the  other  offense  charged.  In  a  bill 
of  exceptions,  if  an  exception  is  well  taken,  the  verdict 
must  be  set  aside  and  a  new  trial  granted,  unless  the 
appellate  court  can  see  that  the  error  was  such  that  no 
injury  could  arise  from  it  to  the  excepting  party. 

The  county  judge  erred  in  refusing  to  strike  out  the 
evidence  of  a  sale  on  Sunday,  and  also  in  his  instructions 
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to  the  jury  that  the  license  produced  constituted  no  defense 
to  the  sale  on  Sunday. 

Conviction  reversed,  and  cause  remitted  to  county  court 
for  new  trial. 


SUPREME   COURT.     Albany   General    Term.     September,   1868. 
Ingatts,  Hogeboom  and  Peckham,  Justices. 

GEORGE  HALL,  Plaintiff  in  Error,  v.  THE  PEOPLE,  Defend- 
ants in  Error. 

On  the  trial  of  an  indictment  for  burglary  in  having  broken  open  the  barn 
of  J.  G.  and  taken  therefrom  divers  articles  of  personal  property,  it  was 
proved  that  the  articles  were  found,  five  days  after  the  burglary,  on  the 
boat  of  the  prisoner  and  in  his  possession.  Held,  that  it  was  erroneous 
for  the  court  to  permit  the  prosecution  to  prove  that  there  was  also  found 
on  the  boat  of  the  prisoner  other  articles  of  property,  stolen  from  one  P. 
P.  S.,  two  or  three  weeks  prior  to  the  burglary  in  question,  and,  for  such 
error,  the  judgment  was  reversed. 

ON  the  night  of  Thursday,  the  24th  of  April,  1867,  the 
barn  of  the  Rev.  John  Gaston,  Saugerties,  Ulster  county, 
was  broken  open,  and  a  set  of  harness,  a  lap  robe,  net, 
blanket,  whip  and  umbrella,  stolen  therefrom.  The  stolen 
articles  were  found  on  the  boat  of  the  prisoner,  at  Tivoli, 
Dutchess  county,  on  Monday,  April  29th,  five  days  after 
the  burglary.  The  harness,  robe,  blanket  and  net,  were  in 
a  box  on  the  deck  of  the  boat,  and  the  umbrella  and  whip 
in  the  cabin.  Hall  was  arrested  and  indicted  on  the  charge 
of  burglary,  the  indictment  containing  one  count,  charging 
Hall  with  burglariously  entering  the  barn  of  Mr.  Gaston, 
on  the  24th  of  April,  1867,  in  the  night  time,  and  felon- 
iously taking  the  articles  above  mentioned.  On  the  trial 
at  the  Ulster  February  Sessions  for  1868,  the  prosecution 
proved  the  possession  of  the  stolen  goods  by  Hall,  on  the 
29th  of  April,  and  his  statement  made  at  the  time  in  refer- 
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ence  to  them,  and  the  rnamier  in  which  and  for  whom  ho 
obtained  them. 

The  prosecution  also  proved,  notwithstanding  the  objec- 
tions of  Hall's  counsel,  that  there  were  found  on  the  boat 
of  the  prisoner,  certain  property  stolen  from  one  Peter  P. 
Schoonmaker,  two  or  three  weeks  prior  to  the  burglary  at 
Gaston's,  and  still  other  property  stolen  from  the  barn  of 
one  Peter  T.  Overbagh,  on  the  night  of  the  28th  of  April; 
also,  two  coats  claimed  by  one  Roosa,  but  without  any 
proof  that  they  were  Roosa's  coats,  or  that  they  had  been 
stolen  or  taken  without  his  consent;  also,  various  other 
articles  claimed  by  other  parties.  The  prisoner,  who 
lived  in  the  county  of  Oswego,  introduced  evidence  of  his 
good  character,  and  had  one  or  two  witnesses  sworn  as 
to  his  acts  and  whereabouts  while  in  this  section  of  the 
State.*  To  the  court's  charge  to  the  jury,  the  prisoner's 
counsel  took  two  exceptions.  The  prisoner  was  convicted 
of  burglary  in  the  third  degree,  and  was  sentenced  to 
imprisonment  at  Sing  Sing,  for  the  term  of  two  years  and 
six  mouths.  A  bill  of  exceptions  was  duly  settled,  and  a 
writ  of  error  allowed  and  the  proceedings  brought  into  this 
court  for  review. 

T.  jR.  Westbrook,  for  plaintiff  in  error. 

D.  M.  De  Witt  (District  Attorney),  for  the  people. 

By  the  Court,  PECKHAM,  J.  It  seems  to  me  that  this 
judgment  cannot  be  upheld.  The  testimony  of  Peter  P. 
Schoonmaker,  that  his  harness  had  been  stolen  two  or 
three  weeks  prior  to  the  time  of  the  burglary  charged  in 
this  case,  was  immaterial  to  this  issue,  and  was  erroneously 
admitted. 

The  question  before  the  court  was,  whether  the  pris- 
oner had  burglariously  stolen  the  property  charged  in 
the  indictment.  The  harness  of  Schoonmaker  was  not 
even  found  in  the  box  where  the  property  of  the  com- 
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plainant  was  found.  It  was  found  on  the  same  boat,  in  a 
different  part,  and  was  stolen  some  two  or  three  weeks 
before. 

This  proof  had  no  direct  tendency  to  show  that  the 
prisoner  stole  the  property  referred  to  in  this  indictment. 
It  did  not  prove  that  the  one  who  had  stolen  that,  had 
necessarily  stolen  this  property.  It  showed,  or  tended  to 
show,  that  the  prisoner  was  a  thief,  and,  therefore,  more 
likely  to  have  stolen  this  property  than  if  he  had  been 
honest.  If  that  proof  were  proper,  then  the  prosecution 
might  in  the  first  instance  prove  the  bad  character  of  a 
prisoner,  and  thus  show  him  more  likely  to  have  committed 
the  crime  charged.  This,  however,  would  not  be  con- 
tended for,  yet  the  one  kind  of  evidence  is  just  as  admis- 
sible as  the  other. 

The  testimony  to  be  relied  upon  by  the  prosecution  must 
have  a  direct  bearing  upon  the  crime  sought  to  be  charged 
upon  the  prisoner.  This  testimony  is  loose  and  indirect — 
inconclusive  and  dangerous.  The  people  might  have  pro- 
perly shown  the  condition  of  things  where  this  property 
was  found,  but  they  could  not  prove  another  felony  unless 
it  was  so  connected  with  the  felony  charged  as  to  prove, 
or  strongly  tend  to  prove,  that  the  man  who  committed 
the  one  was  guilty  of  the  other.  I  remember  a  case  of 
one  Dunbar,  tried  for  the  murder  of  a  boy,  in  Albany 
county.  It  appeared  that  two  little  boys  had  been  mur- 
dered the  same  afternoon,  and  on  the  same  farm — were  left 
together  about  midday,  and  were  killed  that  afternoon. 
One  was  found,  within  a  few  days,  hanging  in  a  tree;  the 
other  some  distance  off,  on  the  same  farm,  killed  by  a  flail 
and  partly  buried.  There  was  other  evidence  tending 
strongly  to  show  that  the  same  person  must  have  killed 
both.  On  the  trial  for  killing  the  one  found  buried,  evi- 
dence was  offered  and  received  that  the  nails  in  the 
prisoner's  boots  fitted  precisely  the  marks  made  in  climb- 
ing the  tree  where  the  other  boy  was  found  suspended. 
PAR.— VOL.  VI.  43 
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That  testimony,  I  think,  was  clearly  proper.    (See  2  Leach, 
285;  Reg.  v.  Oddy,  6  Brit.  Or.  Co.,  264-266.) 

The  principle  is  plain  and  clear,  and  I  do  not  think 
authorities  are  required,  although  they  are  numerous. 
The  charge  of  the  judge  was  substantially  right;  but,  for 
the  error  in  admitting  improper  evidence,  the  judgment 
must  be  reversed. 

HOGEBOOM,  J.  I  concur  in  the  result  of  the  foregoing 
opinion,  and  am,  on  the  whole,  inclined  to  concur  in  the 
ground  upon  which  the  opinion  is  placed. 

As  to  the  Oberbagh  harness,  I  should  not  be  disposed 
to  grant  a  new  trial.  It  was  in  the  same  box  with  the 
Gaston  property,  and  the  contents  of  the  box  were,  I  think, 
admissible  as  one  of  the  circumstances  of  the  transaction. 
The  proof  that  the  prisoner  was  acquitted  on  the  trial  for 
stealing  that  harness,  came  out  on  the  part  of  the  defend- 
ant ;  and,  although  the  whole  proof  was  subsequently 
offered  and  admitted  through  another  witness,  I  scarcely 
think  that  was  prejudicial  error. 

As  to  the  Schoonmaker  harness,  had  the  proof  been 
confined  to  an  exhibition  of  the  state  of  things  on  the 
boat,  and  the  appearance  of  the  deck  and  the.  cabin,  so 
far  as  they  exhibited  suspicious  appearances,  I  should  not 
myself  have  been  disposed  to  interfere  with  the  result. 
But  there  was  a  manifest  effort  to  establish  a  distinct 
offense,  to  wit:  the  larceny  of  the  Schoonmaker  harness, 
for  which  the  prisoner  was  not  indicted,  and  as  to  which 
he  could  not  be  expected  to  come  prepared  to  defend. 
And  I  do  not  think  it  was  sufficiently  connected  with,  or 
illustrative  of,  the  main  transaction  to  justify  its  admissi- 
bility  on  that  ground 

Moreover,  the  prosecution  went  further,  and  insisted 
upon  proving  the  contents  of  the  "cubbyhole"  (which 
was,  perhaps,  proper,  if  they  exhibited  a  suspicious 
appearance),  and  by  whom  they  were  claimed.  And  this 
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proof  was  admitted  in  a  loose  and  general  way,  very  diffi- 
cult of  contradiction  if  the  prisoner  could  be  regarded  as 
bound  to  explain  the  ownership  or  possession  of  every 
article  on  his  boat. 

There  are  other  matters  which  might  form  the  subject 
of  criticism,  but  I  think  enough  has  been  said  to  show 
that  the  interests  of  justice  will  be  promoted  by  a  reversal 
of  the  judgment.  I  concur  in  the  result  at  which  my 
brother  PECKHAM  has  arrived. 

Judgment  reversed  and  new  trial  ordered  in  the  County 
Sessions  of  Ulster  county. 


SUPREME  COURT  OF  THE  U.  S.     At  Chambers.     Cooperstown, 
N.  Y.,  May  16,  1866.     Samuel  Nelson,  Justice. 

In  the  Matter  of  JAMES  EAGAN,  a  prisoner  in  the  Albany 
Penitentiary. 

Martial  law  is  the  will  of  the  general  who  commands  the  army.  It  can  be 
indulged  only  in  case  of  necessity,  and  ceases  when  the  necessity  ends. 
When  called  in  question,  the  necessity  must  be  affirmatively  shown  by 
the  party  assuming  to  exercise  the  power. 

Where  a  citizen  of  South  Carolina,  a  farmer  over  eighty  years  of  age,  who 
had  never  engaged  in  the  military  service  or  been  connected  with  the 
army  of  the  United  States,  or  of  the  so-called  Confederate  States,  was 
arrested  and  tried  by  a  military  commission  and  convicted  of  murder, 
alleged  to  have  been  committed  in  September,  1865.  and  sentenced  to  the 
penitentiary  for  life,  and  such  trial  took  place  in  November,  1865,  seven 
months  after  the  suppression  of  the  rebellion,  and  while  the  civil  local 
courts  of  the  State  were  in  the  full  exercise  of  their  official  functions, 
held,  that  the  preceedings  were  without  jurisdiction  and  void,  and  the 
prisoner  was  discharged. 

THIS  case  came  before  Mr.  Justice  NELSON,  of  the 
Supreme  Court  of  the  United  States,  at  Chambers,  on  a 
petition  duly  verified.  A  writ  of  habeas  corpus  had  been 
allowed,  directed  to  Amos  Pilsbury,  Superintendent  of  the 
Albany  Penitentiary.  The  writ,  with  the  return  thereto 
annexed,  were  as  follows: 
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The  President  of  the  United  States  of  America,  to  AMOS 

PILSBUBY,  the  Superintendent  of  the  Albany  Penitentiary, 

GREETING: 

You  are  hereby  commanded  that  you  have  the  body  of 
James  Eagan,  now  in  prison  under  your  custody,  as  it  is 
said,  under  safe  and  secure  conduct,  together  with  the 
time  and  cause  of  his  imprisonment  and  detention,  by 
whatsoever  name  the  said  James  Eagan  shall  be  called  or 
charged,  before  SAMUEL  NELSON,  Esquire,  one  of  the  Jus- 
tioes  of  the  Supreme  Court  of  the  United  States,  at  his 
Chambers,  in  the  village  of  Cooperstown,  in  the  county  of 
Otsego,  in  the  State  of  New  York,  on  the  fourth  day  of 
May,  1866,  at  two  o'clock  p.  M.,  to  do  and  receive  what 
shall  then  and  there  be  considered  concerning  the  said 
James  Eagan;  and  have  you  then  and  there  this  writ. 

Witness,  SALMON  P.  CHASE,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  at  the  city  of  Washington,  the 
first  Monday  of  December,  1865,  and  of  our  independence 

the  ninetieth. 

A.  A.  BOTCE,  Clerk. 
AMASA  J.  PARKER,  Mtomey- 

I  do  hereby  return  to  the  within  writ  that  the  said 
James  Eagan,  now  produced  as  within  required,  is  detained 
by  me  by  virtue  of  an  authority  of  which  the  annexed 
is  a  copy. 


AMOS  PILSBURY. 


\Copy.} 


HD.  QRS.  DISTRICT  OF  WESTERN  SOUTH  CAROLINA,  > 
FOURTH  SEPARATE  BRIGADE, 

COLUMBIA,  S.  C.,  Dec.  1,  1866.      ) 

GENERAL  ORDERS,  No.  34. 

1.  Before  a  military  commission,  which  convened  at 
Head-quarters,  District  of  Western  South  Carolina,  Fourth 
Separate  Brigade,  Columbia,  South  Carolina,  November 
20,  1865,  pursuant  to  Special  Orders,  No.  37,  dated  Head- 
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quarters,  District  of  Western  South  Carolina,  November 
11,  1865,  and  of  which  Lieut.  Col.  N.  Haughton,  Twenty- 
fifth  Regiment,  Ohio  Veteran  Volunteers,  is  president,  was 
arraigned  and  tried  James  Egon,  citizen  of  Lexington 
district,  South  Carolina. 

CHARGE — Murder. 

Specification. — In  this,  that  the  said  James  Egon,  citizen 
of  Lexington  district,  State  of  South  Carolina,  did  felo- 
niously, and  with  malice  aforethought,  kill  and  slay,  by 
shooting,  one  freedman,  named  General  Egon.  All  this 
on  or  about  the  24th  day  of  September,  1865,  in  the  dis- 
trict of  Lexington,  State  of  South  Carolina. 

To  which  charge  and  specification  the  accused,  James 
Egon,  citizen  of  Lexington  district,  South  Carolina, 
pleaded  as  follows: 

To  the  specification — "not  guilty." 

To  the  charge — "not  guilty." 

FINDING. 

The  commission,  having  maturely  considered  the  evi 
dence  adduced,  finds  the  accused,  James  Egon,  citizen  of 
Lexington  district,  South  Carolina,  as  follows: 

Of  the  specification — "guilty." 

Of  the  charge — "  guilty." 

SENTENCE. 

And  the  commission  do,  therefore,  sentence  him,  James 
Egon,  citizen  of  Lexington  district,  South  Carolina,  to 
solitary  confinement  for  life,  at  the  Albany  Penitentiary, 
State  of  New  York. 

2.  The  proceedings  and  findings  in  the  foregoing  case 
of  James  Egon,  citizen  of  Lexington  district,  South 
Carolina,  are  approved.  The  sentence  is  confirmed,  and 
will  be  carried  into  effect  at  the  Albany  Penitentiary, 
State  of  New  York.  The  district  provost  marshal  will 
turn  the  prisoner  over,  with  a  copy  of  the  order,  to  the  Pro- 
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vost  Marshal  General  of  the  Department.  The  Quarter- 
master's Department  will  furnish  the  necessary  trans- 
portation. 

By  order  of  Brevet  Major  General  A.  AMES. 

J.  A.  CLARK,  Capt.  15th  Maine  Volt., 

A.  A.  D.  C.  and  Act.  Ass't  Adj't  Gen'l. 

OFFICIAL  : 

J.  A.  CLARK,  Capt.  15th  Maine  Vols., 

A.  A.  D.  C.  and  Ass't  Adj't  Gen'l. 

APPROVED  : 

MAJ.  GEN.  D.  E.  SICKLES. 
W.  L.  M.  BENDER,  Ass't  Adj't  Gen'l. 

Amasa  J.  Parker,  for  the  prisoner. 

William  A.  Dart  (U.  S.  District  Attorney),  for  the 
Government. 

NELSON,  J.  The  petition  and  return  to  the  writ  of 
habeas  corpus  issued  in  this  case,  present  the  following 
facts: 

The  prisoner,  who  is  a  citizen,  and  by  occupation  a  far- 
mer, in  the  Lexington  district  of  the  State  of  South  Caro- 
lina, some  eighty  years  of  age,  and  never  engaged  in  the  mili- 
tary service  or  connected  with  the  army  of  the  United 
States,  or  of  the  so-called  Confederate  States,  has  been 
arrested  and  tried  before  a  military  commission,  in  pur- 
suance of  orders  issued  at  headquarters  of  the  district  of 
Western  South  Carolina,  Columbia,  upon  a  charge  of  mur- 
der, convicted  and  sentenced  for  life  to  the  Albany 
Penitentiary. 

The  specification  in  the  record  of  the  crime  is  the  kill- 
ing of  a  negro  boy,  by  shooting  him  on  or  about  the  24th 
of  September,  1865.  The  trial  took  place  on  the  20th  of 
November,  and  the  sentence  was  pronounced  on  the  first 
of  December  following.  The  sentence  is  approved  by 
the  order  of  Brevet  Major  General  A.  Ames,  and  also  of 
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Major  General  D.  E.  Sickles.  The  only  paper  or  evidence 
before  us,  on  the  return  to  the  writ  of  habeas  corpus,  is 
the  record  or  order  of  committal  in  the  hands  of  General 
Pilsbury,  the  superintendent  of  the  penitentiary,  which 
contains  the  above  facts. 

It  will  be  observed  that  this  trial  before  the  military  com- 
mission, took  place  some  seven  months  after  the  termi- 
nation of  hostilities,  and  the  surrender  of  the  rebel  army 
to  the  authorities  of  the  United  States;  and,  further,  that 
the  offense  is  one  which,  according  to  our  constitutional 
system  of  Government,  is  cognizable  by  the  judicial 
authorities  of  the  State,  and  not  of  the  Federal  govern- 
ment. And,  also,  that  the  trial  was  not  under  the  rules 
and  articles  of  war,  as  established  by  the  United  States,  in 
Congress  assembled,  as  these  are  limited  to  the  govern- 
ment of  the  land  or  naval  forces  of  the  United  States,  and 
of  the  militia  when  in  actual  service  in  time  of  war  or 
public  danger. 

The  trial  must  have  been  had  under  what  is  known  and 
denominated  "martial  law,"  and  the  question  in  the  case 
is,  whether  or  not  this  conviction  and  punishment  can  be 
upheld  by  reason  of  that  authority. 

All  respectable  writers  and  publicists  agree  in  the  defi- 
nition of  martial  law — that  it  is  neither  more  nor  less  than 
the  will  of  the  general  who  commands  the  army.  It  over- 
rides and  suppresses  all  existing  civil  laws,  civil  offi- 
cers and  civil  authorities,  by  the  arbitrary  exercise  of 
military  power;  and  every  citizen  or  subject — in  other 
words,  the  entire  population  of  the  country,  within  the 
confines  of  its  power — is  subjected  to  the  mere  will  or 
caprice  of  the  commander.  He  holds  the  lives,  liberty 
and  property  of  all  in  the  palm  of  his  hand. 

Martial  law  is  regulated  by  no  known  or  established 
system  or  code  of  laws,  as  it  is  over  and  above  all  of 
them. 

The  commander  is  the  legislator,  judge  and  executioner. 
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His  order  to  the  provost  marshal  is  the  beginning  and 
the  end  of  the  trial  and  condemnation  of  the  accused. 

There  may  be  a  hearing,  or  not,  at  his  will.  If  per- 
mitted, it  may  be  before  a  drum-head  court  martial,  or 
the  more  formal  board  of  a  military  commission,  or  both 
forms  may  be  dispensed  with,  and  the  trial  and  condem- 
nation equally  legal,  though  not  equally  humane  and 
judicious. 

The  law  officers  of  the  Crown,  in  England,  in  giving 
their  opinion  in  the  matter  of  the  insurrection  in  the 
Island  of  Jamaica,  observe,  that  courts  martial  as  they  are 
called,  by  which  martial  law  is  administered,  are  not, 
properly  speaking,  courts  martial  or  courts  at  all.  They 
are  mere  committees  formed  for  the  purpose  of  carrying 
into  execution  the  discretionary  power  assumed  by  the 
government;  on  the  one  hand  they  are  not  obliged  to  pro- 
ceed in  the  manner  pointed  out  by  the  mutiny  act  and 
articles  of  war;  and,  on  the  other,  if  they  do  so  proceed, 
they  are  not  protected  by  them  as  members  of  a  real 
court  martial  might  be,  except  in  so  far  as  such  proceed- 
ings are  evidence  of  good  faith. 

Lord  Wellington,  in  one  of  his  dispatches  from  Portugal, 
(1810)  speaking  of  martial  law,  observed  that,  as  applied 
to  persons,  excepting  officers  and  soldiers  and  followers 
of  the  army,  for  whose  government  there  are  particular 
provisions  of  law  in  all  well  regulated  countries,  it  is 
neither  more  nor  less  than  the  will  of  the  general  of  the 
army.  He  punishes  either  with  or  without  trial,  for 
crimes  either  declared  to  be  so,  or  not  so  declared  by  any 
existing  law,  or  by  his  own  orders.  Subsequently,  in  a 
speech  in  the  House  of  Lords,  he  expressed  the  same 
opinion,  and  added:  "  In  fact,  martial  law  means  no  law  at 
all;  therefore,  the  general  who  declares  martial  law,  and 
commands  that  it  shall  be  carried  into  execution,  is  bound  to 
lay  down  distinctly  the  rules  and  regulations,  according  to 
which  his  will  is  to  be  carried  out." 
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This  being  the  nature  and  extraordinary  character  of 
martial  law,  which,  as  observed  by  Sir  MATTHEW  HALE,  is 
not  law,  but  something  indulged  rather  than  allowed  as 
law,  all  the  authorities  agree  that  it  can  be  even  indulged 
only  in  case  of  necessity;  and  when  the  necessity  ceases, 
martial  law  ceases.  When  a  government  or  country  is 
disorganized  by  war,  and  the  courts  of  justice  broken  up 
and  dispersed,  or  are  disabled,  from  the  prevalence  of  dis- 
order and  anarchy,  to  exercise  their  functions,  there  is  an 
end  of  all  law,  and  the  military  power  becomes  a  necessity 
which  is  exercised  under  the  form,  and  according  to  the 
practice  and  usage  of  martial  law.  As  stated  by  a  distin- 
guished civilian,  "when  foreign  invasion  or  civil  war  ren- 
ders it  impossible  for  courts  of  law  to  sit,  or  to  enforce  the 
execution  of  their  judgments,  it  becomes  necessary  to  find 
some  rude  substitute  for  them,  and  to  employ  for  that  pur- 
pose the  military,  which  is  the  only  remaining  force  in  the 
community;  and  while  the  laws  are  silenced  by  the  noise 
of  arms,  the  rulers  of  the  armed  force  must  punish  as 
equitably  as  they  can  those  crimes  which  threaten  their 
own  safety  and  that  of  society,  but  no  longer." 

This  necessity  must  be  shown  affirmatively  by  the  party 
assuming  to  exercise  this  extraordinary  and  irregular  power 
over  the  lives,  liberty  and  property  of  the  citizens,  when- 
ever called  in  question.  As  explained  by  the  Judge  Advo- 
cate General  of  England,  before  a  committee  of  the  House 
of  Commons,  in  case  of  martial  law  declared  in  Ceylon  (and 
which  explanation  has  been  approved  by  the  law  officers 
of  the  Crown),  in  answer  to  a  question  put  by  Sir  Robert 
Peel,  he  observed,  "I  believe  the  law  of  England  is,  that 
a  Governor,  like  the  Crown,  has  vested  in  him  the  right, 
where  the  necessity  arises  of  judging  of  it,  and  being 
responsible  for  his  work  afterwards,  so  to  deal  with  the 
laws  as  to  supersede  them  all,  and  to  proclaim  martial 
law  for  the  safety  of  the  colony."  And,  again,  in  answer 
to  a  question  by  Mr.  Gladstone:  "I  say  he  is  responsible 
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just  as  I  am  responsible  for  shooting  a  man  on  the  king's 
highway,  who  comes  to  rob  me.  If  I  mistake  my  man, 
and  have  not,  in  the  opinion  of  the  judge  and  jury  who 
try  me,  an  answer  to  give,  I  am  responsible." 

Applying  these  principles  to  the  case  in  hand,  we  think 
the  record  fails  to  show  any  power  on  the  part  of  the 
military  officer  over  the  alleged  crime  therein  stated,  or 
jurisdiction  of  the  military  commission  appointed  by  him 
to  try  the  accused.  No  necessity  for  the  exercise  of  this 
anomalous  power  is  shown.  For  aught  that  appears,  the 
civil,  local  courts  of  the  State  of  South  Carolina,  were  in 
the  full  exercise  of  their  judicial  functions  at  the  time  of 
this  trial,  as  restored  by  the  suppression  of  the  rebellion 
some  seven  months  previously,  and  by  the  revival  of  the 
laws  and  re-organization  of  the  State  government  in  obe- 
dience to,  and  in  conformity  with  its  constitutional  duties 
to  the  Federal  Union. 

Indeed,  long  previous  to  this  a  provisional  governor  had 
been  appointed  by  the  President,  who  is  Commander-in- 
Chief  of  the  Army  and  Navy  of  the  United  States,  (and 
whose  will,  under  martial  law,  constituted  the  only  rule  of 
action)  for  the  special  purpose  of  changing  the  existing  state 
of  things  and  restoring  civil  government  over  the  people. 
In  pursuance  of  this  appointment,  a  new  constitution  had 
been  formed,  a  governor  and  legislature  elected  under  it; 
and,  the  State  in  the  full  enjoyment,  or  entitled  to  the  full 
enjoyment,  of  her  constitutional  rights  and  privileges. 

The  Constitution  and  laws  of  the  Union  were  thereby 
acknowledged  and  obeyed,  and  were  as  authoritative  and 
binding  over  the  people  of  the  State,  as  in  any  other  por- 
tion of  the  country.  Indeed,  the  moment  the  rebellion  was 
suppressed,  and  the  government  growing  out  subverted, 
the  ancient  possession,  authority  and  laws  resumed  their 
accustomed  sway,  subject  only  to  the  new  re-organization 
or  the  appointment  of  the  proper  officers  to  give  to  them 
operation  and  effect. 
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This  re-organization  and  appointment  of  the  public 
functionaries  which  was  under  the  superintendence  and 
direction  of  the  President,  as  Commander-in-Chief  of  the 
Army  and  Navy  of  the  country,  who,  as  such,  had  pre- 
viously governed  the  people  of  the  State  from  imperative 
necessity  by  force  of  martial  law,  had  already  taken  place, 
and  the  necessity  no  longer  existed. 

We  have  not  deemed  it  necessary,  if  proper,  to  look  into 
the  merits  of  the  offense  charged  against  the  prisoner, 
although  it  is  insisted  that  it  occurred  in  self-defense,  and 
in  resisting  a  violent  assault  upon  himself. 

Let  the  prisoner  be  discharged. 


IN  THE  COURT  OP  APPEALS  or  NEW  YORK.  September  Term, 
1868.  Hunt,  Mason,  Grover,  Woodruff,  Clerks,  Miller,  Bacon 
and  Dwight,  Judges. 

THOMAS  PAIGE,  Plaintiff  in  Error,  v.  THE  PEOPLE  of  the 
State  of  New  York,  Defendants  in  Error. 

A  judgment  of  the  Supreme  Court,  on  writ  of  error,  reversing  a  judgment 
of  the  Court  of  Oyer  and  Terminer  sustaining  a  demurrer  to  an  indict- 
ment, is  not  a  final  judgment,  reviewable  by  writ  of  error  in  this  court. 

An  indictment  charging  the  forgery  of  a  deed,  is  sufficient,  without  a  formal 
allegation  of  the  sealing.  The  word  "deed,"  ex  vi  termini,  imports  an 
instrument  under  seal. 

An  averment  that  the  party  charged  uttered  the  forged  instrument,  by 
causing  the  deed  to  be  recorded  in  the  office  of  the  county  clerk  as  genuine 
and  true,  is  a  sufficient  averment  of  uttering  the  forged  instrument.. 

An  averment  of  uttering  by  setting  up  the  same  as  genuine  and  true,  in  a 
complaint  in  an  action  in  the  Supreme  Court,  in  which  the  party  indicted 
was  plaintiff,  &c.,  and  the  parties  intended  to  be  defrauded  were  defend- 
ants, is  a  sufficient  averment  of  uttering. 

THE  plaintiff  in  error  was  indicted  in  the  Oyer  and 
Terminer  of  Washington  county,  for  forgery,  &c.  The 
indictment  contained  nine  counts.  The  first  three  charged 
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that  the  plaintiff  "  falsely  and  fraudulently  and  feloniously 
did  forge  and  counterfeit,  and  cause  and  procure  to  bo 
forged  and  counterfeited,  a  certain  deed,  purporting  to  be 
the  act  of  one  Thomas  Roch,  by  which  a  right  or  interest 
in  real  property  purported  to  be  transferred  and  conveyed, 
the  tenor  of  which  said  forged  and  counterfeited  deed  is 
as  follows,  that  is  to  say: 

"'Whereas,  I,  Thomas  Roch,  of  Whitehall,' &c.,  'in  con- 
sideration,' &c.,  &c.,  'I  do  hereby  bargain,  sell,  and  assign 
unto  my  said  sister,  Ann  Colarowich,  and  to  her  heirs  and 
assigns  forever,  all  my  rights,  titles  and  interest,  claims 
and  demands,  both  at  law  and  in  equity,  of  all  that  certain 
lot  situated,'  &c.,  '  known  as  the  Phoenix  Hotel  property, 
now  leased  to  Alex.  Proudfit,  by  an  agreement  in  writing 
signed  by  my  mother,  Ann  Roch,  myself  and  Alex.  Proudfit, 
dated  in  January  or  February,  1826,  with  all  and  singular 
hereditaments,'  <fec.,  &c. 

"  '  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  7th  day  of  January,  in  the  year  of  our  Lord, 
1827.  «<  THOMAS  ROCH.  [L.  s.] 

"  'Signed,  sealed  and  delivered  ? 
in  the  presence  of  ) 

"  '  MICHEL  THEPANT.'  " 

In  the  first  count,  this  is  averred  to  have  been  done  with 
intent  to  defraud  Harriet  B.  Williams,  Cornelius  L.  Allen 
and  E.  T.  Thompson,  executors,  executrix  and  trustees  of 
the  last  will  and  testament  of  John  Williams,  to  whom 
the  interest  of  Alex.  Proudfit,  by  mesne  conveyance,  had 
come,  &c. 

In  the  second  count,  it  is  averred  to  have  been  done 
with  intent  to  defraud  John  M.  Williams,  Harriet  M.  Wil- 
liams and  Fanny  M.  Williams,  to  whom,  through  John 
Williams,  the  interest  of  Alex.  Proudfit,  by  several  mesne 
conveyances,  had  come,  &c. 

In  the  third  count,  it  is  averred  to  have  been  done  with 
intent  to  defraud  the  heirs  of  the  said  Thomas  Roch, 
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whose  names  are  unknown.  That  said  Thomas  Roch  is 
dead,  leaving  heirs  who  had  title  to  the  property.  In  each 
of  the  first  two,  it  is  averred  that  the  said  John  Williams 
was  in  possession  of  the  property,  and  in  the  receipt  of 
the  rents  and  profits,  and  the  right  of  possession  was  to 
secure  the  payment  of  certain  charges  upon  the  property. 
That  Thomas  Roch  had  title  to  the  premises,  and  that  the 
plaintiff  makes  claim  to  the  rents  and  profits,  and  to  the 
property  under  and  by  virtue  of  the  said  false,  forged 
and  counterfeited  deed. 

The  other  counts  charge  that  the  plaintiff  "falsely, 
fraudulently  and  feloniously  uttered  and  published  as  true, 
a  certain  false,  forged  and  counterfeit  deed,  purporting  to 
be  the  act  of  one  Thomas  Roch,"  setting  it  out  as  in  the 
previous  counts,  averring  a  scienter. 

And  in  the  fourth,  fifth,  sixth,  seventh  and  ninth 
counts,  that  it  was  done  with  intent  to  defraud  Har- 
riet B.  Williams  and  others,  in  the  various  forms  and 
with  the  title  particulars  before  mentioned.  In  the 
eighth  count,  that  it  was  done  with  intent  to  defraud 
the  people  of  the  State  of  New  York,  to  whom  the  pro- 
perty escheated,  the  said  Thomas  Roch  having  died  with- 
out heirs. 

In  the  fourth,  fifth,  sixth,  eighth  and  ninth  counts,  the 
falsely,  fraudulently  and  feloniously  uttering  and  pub- 
lishing is  averred  to  be  by  causing  the  deed  to  be  recorded 
in  the  office  of  the  clerk  of  Washington  county,  as  genuine 
and  true;  and,  in  the  seventh  count,  "by  setting  up  the 
same  in  a  certain  complaint  in  a  certain  action  in  the 
Supreme  Court,  wherein  the  plaintiff  in  error  is  plaintiff, 
and  Harriet  B.  Williams  and  others  are  defendants." 

The  plaintiff  in  error  demurred,  first,  "to  each  and 
every  of  the  nine  several  counts  in  the  said  indictment 
contained,"  as  insufficient  in  law;  and,  second,  to  the  whole 
indictment,  as  insufficient,  &c. 

The  Court  of  Oyer  and  Terminer  sustained  the  demur- 
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rer,  and  ordered,  adjudged  and  determined  that  the  said 
indictment,  and  the  matters  therein  contained,  in  manner 
and  form,  &c.,  are  insufficient  in  law,  and  that  the  said 
Thomas  Paige  is  not  bound  by  the  law  of  the  land  to 
answer  the  same,  and  that  the  said  Thomas  Paige  be  dis- 
missed and  discharged  from  the  said  premises  in  the  said 
indictment  set  forth. 

Upon  writ  of  error  brought  by  the  people,  the  record 
was  removed  to  the  Supreme  Court,  in  which,  at  a  general 
term  in  the  third  district,  the  judgment  of  the  Oyer  and 
Termiuer  was  reversed. 

The  said  Thomas  Paige,  thereupon,  by  writ  of  error, 
brought  the  record  to  the  Court  of  Appeals. 

8.  W.  Jackson,  for  the  plaintiff  in  error. 
W.  A.  Beach,  for  the  defendants  in  error. 

WOODRUFF,  J.  The  whole  indictment  is  claimed  to  be 
defective,  because  in  neither  count  is  it  in  terms  alleged 
that  the  forged  instrument  was,  or  purported  to  be, 
sealed;  and  that,  if  not  sealed,  it  could  not  operate  as  a 
deed.  Therefore,  it  is  claimed  that  the  ability  to  perpe- 
trate a  fraud  thereby  is  wanting.  (People  v.  Shell,  9 
Cow.,  778.)  If  void,  it  is  no  forgery.  (17  Wend.,  542;  8 
Barb.,  560.) 

The  words  of  the  instrument  set  out  in  the  indictment 
import  a  transfer  of  an  interest  in  real  estate.  To  the 
validity  and  efficiency  of  a  grant  in  fee  of  a  freehold 
estate  to  pass  the  title,  a  seal  is  necessary.  (1  Rev.  Slot., 
738,  §  137.) 

The  argument  in  support  of  the  demurrer  assumes  that 
the  instrument  set  out  in  the  indictment  purports  to  be  a 
grant  in  fee  of  a  freehold  estate,  and  that,  therefore,  it  is 
void  if  there  be  no  seal. 

Our  statute  declares  that  every  person  who  shall  be 
convicted  of  having  forged,  certified  or  falsely  altered 
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any  deed  or  other  instrument,  being  or  purporting  to  be 
the  act  of  another,  by  which  any  right  or  interest  in  real 
property  shall  be,  or  shall  purport  to  be,  transferred,  con- 
veyed, or  in  any  way  changed  or  affected,  *  *  *  with 
intent  to  defraud,  shall  be  adjudged  guilty  of  forgery  in 
the  first  degree.  (2  Rev.  Stat.,  679,  §  22.)  • 

The  indictment  set  out  the  instrument,  and  it  concludes: 
"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,"  &c.  It  purports  to  be  signed  by  the  grantor, 
"  Thomas  Roch,"  and  in  brackets  annexed  to  his  name  are 
the  letters  "L.  s.,"  employed  to  indicate  that  the  instru- 
ment is  sealed. 

But,  averring  the  forgery  of  an  instrument  which  con- 
tained the  words,  "  in  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,"  does  not  amount  to  an  averment 
that  a  seal  was  in  fact  affixed  to  the  name.  (Moore  v. 
Jones,  2  Stra.,  815;  2  Ld.  Raymond,  1538;  Van  /Sand' 
burn  v.  Sandford,  12  J.  R.,  197;  Macomb  v.  Thompson, 
14  J.  R.,  207.) 

So  in  regard  to  the  letters  "L.  s."  (Hanlon  v.  Camp,  4 
Barb.,  274);  although,  in  certifying  a  copy  to  be  a  true 
copy  of  an  original,  if  such  letters  were  affixed  to  the 
name  of  the  signer,  it  would  be  ordinarily  inferred  that 
the  original  had  a  seal,  and  that. the  letters  "L.  s."  were 
the  language  of  the  certifying  officer,  and  placed  there  by 
him  as  an  assertion  that  in  that  place  there  is  a  seal.  Still 
this  is  too  loose  to  satisfy  a  requirement  in  the  rules  of 
pleading  that  a  seal  shall  be  averred. 

As  to  this,  and  also  as  to  the  attestation  clause,  a  conclu- 
sive test  of  their  sufficiency  as  averments  is  this:  Would 
they  be  fully  satisfied,  by  proof  on  the  trial,  should  an 
instrument  be  produced  and  given  in  evidence  which  had 
no  seal?  If  they  would,  then  they  do  not  amount  to  an 
averment  of  sealing.  It  is  plain  that  if  the  plaintiff  in 
error  had  gone  to  trial,  and  a  paper  had  been  produced  in 
the  precise  words  set  out  in  this  indictment,  and  having 
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the  professed  signature  of  Thomas  Roch,  with  brackets 
and  the  letters  "L.  s."  annexed,  the  terms  of  the  indict- 
ment in  this  respect  would  be  fully  proved,  and  yet  the 
instrument  is  not  sealed.  As  the  matter  is  stated  in  this 
indictment,  the  letters  "L.  s."  are  not  the  language  of  the 
pleader,  nor  his  abbreviation  of  an  averment  that  there  is 
the  place  of  a  seal. 

If,  therefore,  nothing  in  -this  indictment  purported  to 
aver  the  sealing  except  the  giving  of  what  is  averred  to 
be  the  tenor  of  the  instrument,  it  could  not  be  said  that 
the  indictment  sufficiently  charged  the  forging  of  an  instru- 
ment under  seal. 

But  the  indictment  does,  in  express  terms,  charge  that 
the  plaintiff  in  error  did  falsely  and  fraudulently  and 
feloniously  forge  and  counterfeit  a  certain  deed  purporting 
to  be  the  act  of  one  Thomas  Roch,  by  which  a  right  or 
interest  in  real  property  purported  to  be  transferred  and 
conveyed. 

Now,  there  cannot  be  a  deed  without  a  seal.  This  is 
true  at  the  common  law,  as  it  is  by  our  statute.  Indeed, 
the  plaintiff  in  error  insists  upon  this  as  the  very  ground 
of  his  argument,  while  at  the  same  time  he  insists 
that,  averring  the  forgery  of  a  deed  does  not  aver  a 
sealing.  I  do  not  perceive  the  consistencey  of  the  propo- 
sition. 

Our  Legislature,  when  they  defined  the  crime  and  pre- 
sented the  penalty  of  forging  a  deed,  did  not  think  it 
necessary  to  add  the  words  under  seal,  or  any  other  terms, 
to  show  that  they  meant  by  the  word  to  describe  a  sealed 
instrument.  The  word  imported  that.  The  indictment 
here  follows  the  statute,  and  if  it  was  necessary  to  be  more 
specific  in  giving  details,  the  giving  of  the  copy  was  quite 
sufficient  to  furnish  such  particulars.  And  hence,  the 
indictment  being  read,  states  the  forgery  of  a  deed,  and 
the^  copy,  with  the  locus  sigilli  pointed  out,  is  in  perfect 
harmony  with  the  legal  import  of  the  averment.  The 
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averment  cannot  be  proved,  except  by  evidence  showing 
that  an  instrument  having  a  seal  was  forged. 

The  whole  object  of  the  pleading  is  satisfied.  The 
charge  is  absolutely  definite  and  certain.  It  apprises  the 
party  indicted  precisely  what  it  is  proposed  to  prove 
against  him.  The  giving  of  the  copy  identifies  the  trans- 
action in  all  its  particulars,  so  that  he  has  full  opportunity 
to  know  what  is  charged,  and  prepare  for  trial,  &c.,  so  that 
a  judgment  upon  the  indictment  will  be  an  effectual  bar  to 
another  prosecution  for  the  same  cause. 

If,  therefore,  the  question  were  entirely  novel,  and  no 
guide  could  be  found  in  adjudged  cases,  I  should  have  no 
hesitation  in  saying  the  indictment  was  in  this  respect 
sufficient. 

But  I  perceive  no  reason  why  the  rule  on  this  subject, 
well  settled  as  to  pleading  in  civil  actions,  should  not  be 
applied  to  an  indictment.  It  is  sometimes  said,  that  in 
criminal  prosecutions  greater  strictness  should  be  observed. 
All  that  can  properly  be  intended  by  this  is  that,  out  of 
regard  to  human  life  and  liberty,  no  rule  designed  to  pro- 
mote the  fair  conduct  of  a  prosecution  to  fully  apprise  the 
party  charged  of  the  precise  offense,  to  enable  him  to  pre- 
pare for  trial  and  to  protect  him  from  being  twice  vexed 
for  the  same  cause,  should  be  relaxed.  It  is  not  intended, 
to  use  the  simile  of  an  ancient  law  writer,  that  subtleties 
should  be  spun  to  such  cobweb  fineness  that  justice  should 
fall  through. 

Every  substantial  object  of  a  pleading,  useful  to  the 
party  charged,  is  secured  in  the  present  case. 

The  case  of  Fenton  v.  The  People  (4  Hill,  126),  furnishes 
a  striking  analogy,  and  an  example  in  which,  in  an  indict- 
ment, it  was  held  that  the  employment  of  a  word  which, 
ex  vi  termini,  imported  a  material  fact  not  expressly  aver- 
red, was  held  sufficient.  There  the  indictment  was  for 
obtaining  the  signature  of  another  to  a  mortgage  by  false 
pretense,  and  followed  the  words  of  the  statute.  It  was 
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claimed  that  no  offense  was  charged,  because  it  was  not 
averred  that  the  mortgage,  though  signed,  was  ever  deliv- 
ered by  the  signer.  The  court  held  that  the  charge  that 
the  prisoner  "  obtained  "  the  signature  by  false  pretense, 
&c.,  imported  that  it  was  delivered  to  him. 

The  rule  in  civil  actions,  stated  in  the  note  to  Cabell  v. 
Vaitghan  (1  Williams1  Sounders,  291):  "There  are  some 
words  of  art,  such  as  'indenture,'  'deed,'  or  'writing 
obligatory,'  which,  of  themselves,  import  that  the  instru- 
ment was  sealed  by  the  party,  without  the  averment  of 
sealing,"  sustained  by  numerous  cases  there  cited,  quoted 
by  SPENCER,  J.,  in  Van  Santvord  v.  Sandford  (12  J.  JR.; 
197),  does  not  appear  to  have  been  questioned  in  modern 
times;  and  I  perceive  no  reason  why  a  charge  of  forgery 
and  counterfeiting  a  deed  should  not  import  the  falsely 
.making  of  a  sealed  instrument,  as  truly  as  the  charge  of 
making  a  deed  imports  the  execution  thereof  by  seal. 
(See  Frauds  Englefield's  Case,  Leonard,  175;  Heaton  v. 
Wolf,  2  Roll.  R.,  228;  Benson  v.  Nodger,  Cro.  Eliz.,  737, 
"per  scriptum  obligatum;"  Ashman  v.  Rypley,  Cro.  Jas., 
420.)  "  Sealing"  is  intended  by  the  words  uper  scriptum 
obligatum."  (Bond  v.  Moyle,  2  Vent.,  107;  Woodcock  v. 
Morgan,  6  Mod.,  306;  Atkynson  v.  Cratsworth,  1  Stra., 
512.)  I  cannot  regard  the  hesitating  conclusion  of  the 
judges  in  Rex  v.  Norton  (3  Keble,  356),  as  sufficient  ground 
for  rejecting  the  analogy  of  these  cases,  or  the  conclusion 
which,  I  think,  good  sense  and  sound  reason  compels. 

Another  view  of  the  subject  is  entitled  to  some  conside- 
ration, though  not  suggested  on  the  argument.  The  whole 
argument  for  the  appellant  rests  upon  the  assumption  that 
the  indictment  could  not  be  sustained,  if  the  instrument  be 
not  sealed.  That  is  doubtless  true,  if  the  averment  that 
the  plaintiff  in  error  forged  a  deed  is  an  averment  of  seal- 
ing, and  that  is  the  conclusion  above  stated;  but  that  is 
fatal  to  the  demurrer. 

Let  it  be  supposed,  then,  for  a  moment,  that  such  is  not 
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the  force  of  the  averment,  does  it  follow  that  the  instru- 
ment is  void?  The  statute  requires  a  seal  to  the  grant  in 
fee  of  a  freehold.  Nothing  in  the  indictment  shows  that 
the  interest  of  Thomas  Roch  was  a  freehold.  An  interest 
in  real  estate  may  be  created  by  writing,  without  a  seal. 
(2  Rev.  Stat.,  135.)  The  forgery  of  an  instrument  creating 
or  transferring  an  equitable  interest,  is  within  the  statute, 
"  a  deed  or  other  instrument,  by  which  any  right  or  interest 
in  real  property  shall  be,  or  shall  purport  to  be,  transferred, 
conveyed,  or  in  any  manner  charged  or  affected."  (2  Rev. 
/Stat.,  738.)  An  instrument  intended  as  a  deed  of  bargain 
and  sale,  made  upon  sufficient  consideration,  may  operate 
as  an  agreement,  though  defective;  and  especially  it  may 
when  the  right,  title  and  interest  to  be  affected  thereby  is 
merely  equitable. 

I  am  not  prepared  to  concede  that  the  instrument  set 
forth  in  this  indictment  is  void,  if  not  sealed,  and  if  not, 
then  the  whole  argument  on  this  point  fails.  For,  if 
averring  the  forgery  of  a  deed  imports  forgery  of  a  sealed 
instrument,  then  the  indictment  is  sufficient  for  that  reason; 
and,  if  averring  the  forgery  of  a  deed  does  not  ex  vi  termini 
import  the  forgery  of  a  sealed  instrument,  then  the  indict- 
ment is  sufficient  because  the  instrument,  even  if  not 
sealed,  is  effective  to  create  an  interest  in  real  estate. 

Another  objection,  urged  to  this  indictment,  relates  to 
the  fourth,  fifth,  sixth,  seventh,  eighth  and  ninth  counts, 
and  is,  that  they  do  not  sufficiently  aver  the  offense  of 
uttering  and  publishing.  It  is  not  denied,  that  they  fol- 
low the  words  of  the  statute,  which  is:  "Every  person 
who  shall  be  convicted  of  having  uttered  and  published 
as  true  and  with  intent  to  defraud,  any  forged,  altered, 
or  counterfeited  instrument,  *  *  *  knowing  such  instru- 
ment *  *  *  to  be  forged,  altered  or  counterfeited,  shall 
suffer,"  &c. 

This  is  charged  in  terms;  but  it  is  said,  that  it  is  not 
enough  that  the  indictment  follows  the  words  of  the  stat- 
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lite,  it  must  state  in  other  terms,  what  the  party  did,  and 
that  must  appear  to  be  an  uttering  and  publishing  of  the 
instrument,  or  at  all  events,  if  the  party  state  the  act 
claimed  to  be  an  uttering  and  publishing,  it  must  amount 
thereto  in  law. 

Here,  in  five  of  the  counts,  the  allegation  is  that  the 
plaintiff  in  error  uttered  and  published  the  forged  deed, 
by  causing  it  to  be  recorded  in  the  office  of  the  clerk  of 
Washington  county,  as  genuine  and  true. 

I  cannot  doubt  that  this  was  uttering  and  publishing, 
within  the  just  meaning  of  these  terms.  That  act  must 
be  judged  of  in  the  light  of  our  statutes,  which  autho- 
rize and  give  effect  to  the  recording  of  deeds.  They  make 
the  recording  notice  to  all  the  world  of  the  claim,  or 
apparent  title  conferred  by  the  instrument,  and  make  the 
record  itself  evidence  in  courts  of  justice.  Of  neces- 
sity, then,  the  placing  upon  record  an  instrument  appar- 
ently conveying  title  per  se,  creates  a  doubt  of  the  title  of 
the  pretended  grantor,  and  is  an  assertion  of  the  right  of 
the  pretended  grantee.  It  is  made  to  operate  usefully  to 
the  apparent  grantee,  prejudicially  to  the  apparent  gran- 
tor, by  the  very  act  of  placing  on  record. 

The  case  of  an  instrument  having  no  operation  in  the 
hands  of  the  forger,  and,  not  made  nor  offered  to  be  made 
efficient  in  any  manner,  may  be  be  different.  The  discus- 
sion of  this  subject,  in  the  People  v.  Rathbom  (21  Wend., 
509),  and  the  cases  there  cited,  show  not  only  that  a  deed  of 
real  estate  may  be  uttered,  within  the  meaning  of  the  stat- 
ute, and  that  the  term  uttering  is  not  used  in  the  restricted 
sense  of  selling  or  negotiating,  which  would  be  wholly 
inappliable  to  such  an  instrument. 

The  suggestion  that  the  plaintiff  in  error  did  not  com- 
mit the  offense,  that,  if  recording  be  uttering,  the  county 
clerk  is  the  offender  and  the  plaintiff  a  mere  .accom- 
plice, is  entitled,  I  think,  to  but  slight  consideration.  For 
all  legal  purposes,  delivering  to  the  county  clerk  for 
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record  completes  the  act.  The  clerk  is  the  mere  instru- 
ment by  which  the  deed  is  spread  upon  the  books  of  record, 
and  the  moment  it  was  lodged  for  record  in  the  office  it 
became  operative. 

And,  if  this  view  be  correct,  it  is  not  less  clear  that  the 
charge  in  the  seventh  count,  that  such  uttering  was  by 
setting  up  the  same  as  genuine  and  true,  in  a  complaint  in 
an  action  wherein  the  party  charged  is  plaintiff,  and  the 
parties  intended  to  be  defrauded  are  defendants,  is  suf- 
ficient. 

In  the  language  of  the  court  below,  in  which  I  fully  con- 
cur, the  setting  up  of  the  instrument  in  the  suit,  and  the 
founding  of  a  right  thereon  in  a  court  of  justice,  was  an 
assertion,  in  the  most  solemn  manner,  of  its  genuineness  and 
value.  This  was  a  very  emphatic  use  and  employment  of 
it,  for  the  purpose  of  maintaining  and  enforcing  an  asserted 
right. 

The  remaining  objection  is,  that  it  does  not  appear  by 
the  indictment  how  the  persons  named  were  to  be  defrauded 
by  the  instrument.  The  answer  is,  that  this  is  matter  to 
be  proved. 

The  felonious  forging  and  uttering  and  publishing,  with 
intent  to  defraud  parties  named,  are  stated.  They  are  per- 
sons shown  to  have  an  interest  in  the  property.  They 
were  in  a  situation  in  which  they  could  be  prejudiced  by 
giving  faith  and  credit  to  the  instrument.  But  it  is  an 
elementary  rule,  that  the  intent  to  defraud  being  duly 
averred,  it  is  not  necessary  that  the  pleading  should  state 
the  manner  in  which  the  party  was  to  be  defrauded.  (2 
Russ.  on  Crimes,  383,  and  cases  cited.) 

And  Mr.  Justice  BOCKES,  in  the  opinion  below,  has  col- 
lected numerous  cases  which  show  that  it  is  wholly 
unnecessary  in  pleading  to  enter  into  the  details  by  which 
the  intent  to  defraud  is  to  be  or  may  be  established: 

These  are  matters  to  be  given  in  evidence  on  the  trial 
in  support  of  the  averment  of  fraudulent  intent.  (The 
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People  v.  Stearns,  21  Wend.,  409;  Commonwealth  v.  Me 
Donald]  5  Cush.,  365;  4  ^/en,  311;  9  Allen,  274;  2  (7am 
&  Kir.,  293;  .Rtm.  <£  Ry.,  154;  ,Bar£.  O.  £.,  109.) 

I  have  thus  considered  the  points  discussed  in  this  case 
by  the  counsel,  relating  to  the  sufficiency  of  the  indictment, 
being  uncertain  what  view  my  brethren,  on  our  final  con- 
sultation, would  take  of  the  question,  whether  in  the  pres- 
ent state  of  the  record  we  can  review  the  order  of  the 
Supreme  Court,  reversing  the  judgment  of  the  Oyer  and 
Terminer  sustaining  the  demurrer. 

The  consequences  of  our  decision,  to  the  plaintiff  in 
error,  whether  we  affirm  the  order  of  the  Supreme  Court 
or  dismiss  the  writ,  are  not  widely  different. 

In  either  case,  the  Court  of  Oyer  and  Terminer  must 
proceed  upon  the  matter  to  a  final  judgment.  Neverthe- 
less, if  the  record  does  not  show  that  the  proceedings 
below  are  in  a  condition  proper  for  review  here,  we  ought 
to  dismiss  the  writ. 

The  judgment  below  is  not  a  final  judgment.  The 
reversal  which  has  been  had  in  the  Supreme  Court,  in 
effect,  overrules  the  demurrer  to  the  indictment,  and  in  such 
case  there  is  no  judgment  until  the  Court  of  Oyer  and 
Terminer  proceed  therein. 

After  final  judgment  for  the  people  in  the  Oyer  and 
Terminer,  such  judgment  being  affirmed  in  the  Supreme 
Court,  the  plaintiff  is  entitled  of  right  to  come  to  this 
court  (2  Rev.  Stat.,  740,  §  15)  for  a  review  of  the  judgment, 
and  it  is  not  proper,  nor,  as  I  think,  permissible  to  the 
plaintiff  in  error  to  enter  into  this  court  for  a  review  of 
the  same  matter. 

I  find  no  warrant  for  his  coming  here  to  review  any 
other  than  a  final  judgment.  That  is  the  term  employed 
in  the  statute,  and  where  similar  questions  have  arisen  in 
this  court,  the  ruling  here  excludes  the  idea  that  any  other 
can  be  reviewed. 

In  the  People  v.  Nestle  (19  N.  Y.,  583),  the  construe- 
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tion  of  the  act  of  1852  (chap.  82),  authorizing  the  people 
to  bring  a  writ  of  error  to  this  court  was  considered,  and 
was  held  to  warrant  such  writ  only  after  final  judgment 
had  been  entered  in  favor  of  the  defendant,  and  in  Hill  v. 
The  People  (10  N.  T.,  463),  it  was  held  that,  under  the 
practice  of  the  former  court  of  errors  and  the  judiciary 
act  of  1847,  this  court  could  not  review  a  record  of  con- 
viction which  did  not  show  that  judgment  had  been  pro- 
nounced. 

If  these  views  are  correct,  the  writ  of  error  should  be 
dismissed  and  the  record  be  remanded. 

All  the  judges,  except  MILLER,  J.,  concurred  in  the 
opinion  of  Judge  WOODRUFF  that  the  indictment  is  suffi- 
cient. The  court  were  unanimous  in  the  opinion  that  the 
writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed. 


SUPREME  COURT.     Columbia  Special  Term.     August,  1868. 
Hogeboom,  Justice. 

THE  PEOPLE  v.  GEORGE  W.  COLE. 

In  deciding  upon  an  application  to  bail,  on  an  indictment  for  murder,  the' 
fact  that  the  prisoner  has  been  once  tried,  with  a  failure  of  the  jury  to 
agree,  is  a  proper  one  to  be  shown,  as  bearing  upon  the  question  of  the 
probable  guilt  or  innocence  of  the  prisoner. 

A  party  applying  to  be  bailed  is  not  confined  to  what  appears  upon  the 
record.  He  may  show  extraneous  facts,  such  as  those  relating  to  the 
presentation  of  the  indictment,  the  payment  or  discharge  of  a  fine,  his 
suffering  by  imprisonment,  and  its  effect  upon  his  health,  &c. 

The  object  of  imprisonment  before  conviction  is  not  to  punish  the  prisoner, 
but  to  secure  his  attendance  at  the  trial.  If  that  can  be  effected  as  cer- 
tainly by  bail  as  by  imprisonment,  the  prisoner,  in  almost  any  case,  should 
be  bailed. 

In  the  case  of  an  indictment  for  murder,  as  in  other  cases,  whether  bail 
shall  be  taken  rests  entirely  in  the  discretion  of  the  court.  While,  as  a 
general  proposition,  in  cases  of  murder,  the  temptation  to  flee  from  jus- 
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ticc  is  supposed  to  outweigh  all  inducements  to  remain,  growing  out  of 
pecuniary  obligation,  yet  circumstances  showing  a  want  of  consciousness 
of  guilt  or  of  probability  of  conviction,  may  properly  be  shown  as  reasons 
for  admitting  to  bail. 

On  an  application  to  bail,  the  affidavits  of  jurors  are  competent  evidence 
to  show  the  disagreement  of  the  jury  on  a  former  trial. 

In  a  case  where  it  appeared  that  on  a  trial  for  murder  the  jury  had  dis- 
agreed, six  being  in  favor  of  acquittal  and  six  for  conviction  of  murder, 
the  latter  being  willing  to  find  a  verdict  of  manslaughter  in  the  third 
degree,  it  appearing  that  a  second  trial  could  soon  be  had,  and  that  the 
health  of  the  prisoner  was  not  suffering  materially  by  imprisonment,  the 
court,  after  reviewing,  in  connection  with  these  facts,  the  other  circum- 
stances of  the  case,  refused  to  admit  to  bail. 

THE  prisoner,  who  had  been  indicted  for  murder,  and 
once  tried,  when  the  jury  did  not  agree  upon  a  verdict, 
was  brought  up  under  a  writ  of  habeas  corpus  for  the  pur- 
pose of  being  bailed.  On  the  return  of  the  writ,  it  was 
objected,  by  the  public  prosecutor,  that  copies  of  the  affi- 
davits on  which  the  writ  of  habeas  corpus  was  allowed  had 
not  been  served  upon  the  district  attorney,  and  the  hear- 
ing of  the  application  was  postponed  one  week  to  enable 
the  counsel  for  the  prisoner  to  serve  such  papers. 

At  the  adjourned  day,  it  was  objected  that  the  affidavits 
could  not  be  read,  on  the  ground  that  no  evidence  was 
admissible  except  the  indictment,  and  the  proofs  on  which 
it  was  found,  or  the  evidence  taken  under  it,  and  it  was 
further  objected  that  the  affidavits  of  jurors  were  not 
admissible  to  show  that  they  had  failed  to  agree  on  a 
verdict. 

In  deciding  upon  the  objections  made,  after  the  ques- 
tions had  been  discussed  by  counsel,  the  judge  said  as 
follows  : 

The  cases  to  which  the  district  attorney  has  referred  do 
not  seem  to  me  to  be  entirely  parallel  to  the  present  case. 
They  are  cases  occurring  before  indictment,  or  after  indict- 
ment and  before  trial.  It  may  be,  it  probably  is,  true, 
that  in  reference  to  the  abstract  question  of  either  the 
guilt  or  the  innocence  of  the  person  involved  in  the  trial 
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of  the  indictment  itself,  there  may  be  no  other  evidence 
admissible  except  the  indictment  and  depositions  which  lie 
at  the  foundation  of  it.  But,  I  think,  this  is  a  different 
question,  and  depends,  at  least  to  some  extent,  upon  dif- 
ferent considerations.  Now,  the  prisoner  has  had  a  trial — 
at  least  that  is  a  proposition  which  the  party  proposes  to 
prove.  The  prisoner  has  had  a  trial.  If  that  trial  had 
eventuated  in  a  verdict,  of  course  it  would  be  admissible 
to  show  the  character  of  that  verdict,  either  by  record 
evidence,  or,  if  that  were  incapable  of  being  produced,  by 
such  other  evidence  as  the  nature  of  the  case  allows. 

It  is  said  there  has  not  been  a  verdict,  and  the  jury 
have  disagreed  upon  the  merits  of  the  case — have  failed 
to  unite  in  a  verdict  of  guilty  or  a  verdict  of  acquittal. 
And  the  first  question  is,  whether  that  fact  has  any  bearing 
whatever  upon  the  question  of  bail.  If  it  has,  some  means 
ought  to  be  allowed  to  bring  the  evidence  before  the 
court.  I  think,  upon  several  adjudged  cases,  the  fact 
itself  is  of  some  importance  in  its  bearing  upon  this  ques- 
tion now  before  the  court.  It  bears  upon  the  question  of  the 
probable  guilt  or  innocence  of  the  prisoner.  Presump- 
tively, for  the  purpose  of  bail  and  before  trial,  that  is 
established  by  the  indictment,  although,  I  think  not  even 
then,  absolutely  so,  so  as  entirely  to  preclude  an  inquiry 
into  the  propriety  of  bail.  After  all,  it  seems  to  me  to  be 
the  law,  as  well  as  just,  that  in  cases  of  that  kind,  the  mat- 
ter should  be  left  to  the  sound  discretion  of  the  court. 
But  here  a  trial  has  been  had,  and  it  is  proposed  to  prove 
that  a  conviction  was  unable  to  be  had,  after  twenty-four 
or  forty  hours'  effort  on  the  part  of  the  jury;  and  that,  at 
the  end  of  that  time,  and  finally,  the  jury  stood  six  for 
acquittal  and  six  for  a  verdict  for  a  crime  which  would 
entitle  a  party  ordinarily  to  bail. 

Now,  it  seems  to  me  that  fact  should  be  permitted  to  be 
brought  before  the  court.  If  it  had  been  entered  upon 
the  minutes  of  the  court,  I  do  not  see  why  the  prisoner 
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could  not  avail  himself  of  it.  That  has  not  been  done. 
But  these  extraneous  facts  of  various  kinds  are  allowed  to 
be  introduced  in  evidence,  as  bearing  upon  applications  of 
this  kind,  as  has  been  referred  to.  Facts  in  regard  to  the 
presentation  of  the  indictment,  the  fact  of  payment  or  dis- 
charge of  a  fine;  the  fact  of  suffering  by  imprisonment,  the 
effect  upon  the  health  of  the  prisoner;  the  probability 
upon  the  whole  that  a  crime  has  been  committed.  It  is 
said,  and  it  is  true,  that  an  indictment  is  presumptive,  and 
perhaps,  for  the  time  being,  conclusive  evidence  that  a 
crime  had  been  committed.  But  this  case  has  been  sub- 
ject to  the  test  of  judicial  investigation,  and  it  has  resulted 
in  an  inability,  upon  the  part  of  the  jury,  to  arrive  at 
a  unanimous  verdict.  Now,  ought  that  to  have  any  bear- 
ing upon  the  question  of  bail?  I  can  conceive  that  in 
many  cases  it  should  have.  I  recollect,  that  in  several 
cases,  it  has  been  thought  to  be  a  fact  bearing  upon  the 
question  of  the  propriety  of  bail.  If  there  is  an  unlikeli- 
hood of  a  conviction,  there  would  be  an  improbability  of 
his  attempting  to  escape  trial.  The  object  of  the  impris- 
onment is  not  to  punish  the  prisoner,  but  to  secure  his 
attendance  at  the  trial.  If  that  could  be  effected  as  cer- 
tainly by  bail — as  well  by  bail  as  by  imprisonment — almost 
any  prisoner  should  be  bailed.  Now,  that  should  have 
a  bearing.  If  a  jury  are  unable  to  agree  upon  a  verdict 
of  guilty,  is  there  not  some  probability  that  the  party  may 
not  ultimately  be  convicted  of  the  high  crime  for  which 
he  stands  charged,  and  may  be  more  likely  to  be  only  con- 
victed of  a  crime  for  which  bail  may  be  properly  taken. 
I  think  so;  I  think  evidence  of  this  kind  is  admissible. 
The  greater  doubt  that  I  had,  arose  upon  the  mode  by 
which  the  fact  was  intended  to  be  proved;  and  that  is  the 
greater  difficulty  in  my  mind;  that  is,  whether  the  affi- 
davits of  the  jurors  themselves  are  admissible.  This 
question  is  whether  they  may  not  be  said  to  be  of  a  char- 
acter like  those  which  tend  to  impeach  their  own  verdict. 
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Those  are  inadmissible  ordinarily,  that  is,  those  affidavits 
of  jurors  which  tend  to  impeach  their  own  verdict,  for 
irregularity  or  misconduct  in  the  jury  themselves.  This 
may  be  said  not  to  be  entirely  analogous,  for  here  was  no 
verdict.  As  I  understand  it,  the  object  is  not  to  go,  at 
leno-th,  at  least,  into  the  details  of  the  discussion  before  the 

O         '  ' 

jury,  to  see  upon  what  grounds  they  favored  a  verdict  of 
acquittal  or  conviction,  but,  generally  to  see  the  fact  of 
how  the  jury  stood,  one  way  or  the  other,  upon  this  gen- 
eral question  of  guilty  or  not  guilty — not  necessarily  to  call 
names,  not  necessarily  to  enter  into  the  views  of  the  jurors, 
further  then  to  express  the  general  result,  but  simply  for 
the  purpose  of  declaring  how  they  stood,  so  as  to  vindicate 
the  probability  of  conviction  or  acquittal  upon  a  future 
trial.  To  that  extent,  I  think  the  evidence  admissible. 
If  proved  by  a  constable  or  some  officer,  I  think  the 
mode  would  be  admissible.  I  am  not  entirely  clear  that 
it  is  susceptible,  with  propriety,  of  being  proved  by  jurors 
themselves.  I  shall,  therefore,  admit  the  evidence  for 
the  present,  reserving  the  question  till  hereafter,  whether 
the  affidavits  of  jurors  may  be  received,  of  this  kind,  or 
whether  evidence,  such  as  can  be  got  from  the  constable  or 
other  parties,  are  the  means  by  which  such  facts  can  be 
shown.  I  will,  therefore,  hear  the  affidavits,  subject  to 
the  objection,  and  reserve  the  question  of  admitting  or 
excluding  them,  to  be  decided  hereafter.  Affidavits  were 
then  read  on  both  sides,  and  the  case  was  argued  by 

Wm.  J.  Hadley  and  Amasa  J.  Parker,  for  the  prisoner. 
Henry  Smith  (District  Attorney),  for  the  people. 

By  the  Court,  HOGEBOOM,  J.  The  prisoner  was,  on  a  pre- 
vious day,  brought  before  the  court  on  a  writ  of  habeas 
corpus,  sued  out  on  behalf  of  the  defendant,  to  inquire 
into  the  cause  of  his  detention,  and  to  procure  his  discharge 
on  competent  bail.  He  is  now  held  before  this  court  by 
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the  officer  having  him  in  charge,  awaiting  a  decision  upon 
this  application.  By  the  return  to  the  writ  and  other 
papers,  it  appears  that  the  prisoner,  in  June,  1867,  was 
indicted,  in  Albany  county,  for  the  wilful  murder  of  L. 
Harris  Hiscock;  that  the  indictment  was  moved  for  trial 
at  the  Albany  Oyer  and  Terminer,  held  in  November, 
1867;  that  the  trial  was  postponed  on  the  motion  of  the 
defendant,  was  again  moved  at  the  Oyer  and  Terminer,  held 
in  January,  1868,  but  the  prisoner  not  being  ready,  the 
court  was  adjourned  until  the  20th  day  of  April,  1868,  at 
which  time  the  trial  commenced,  and  was  concluded  on 
the  seventh  day  of  May  afterward,  resulting  in  a  disagree- 
ment of  the  jury.  At  the  Albany  Oyer  and  Terminer, 
held  on  the  third  Monday  of  May,  1868,  both  parties 
appear  to  have  been  ready  for,  or  willing  to  go  to  trial, 
but  for  reasons  not  very  fully  disclosed,  and  apparently 
growing  out  of  the  convenience  of  the  court,  the  trial  was 
not  then  proceeded  with,  nor  an  adjourned  Oyer  and  Ter- 
miner appointed,  as  had  been  suggested,  and  was  appa- 
rently satisfactory  to  both  sides.  Since  that  time,  some 
effort  has  been  made,  thus  far  unsuccessful,  to  procure  a 
judge  who  should  be  able  to  hold  an  extraordinary  session 
of  the  court,  under  appointment  from  the  Governor,  prior 
to  the  next  regular  session  of  the  court,  on  the  second  Mon- 
day of  November  next,  and  the  district  attorney  expresses 
the  belief  that  such  efforts  will  yet  be  successful,  but  the 
counsel  for  the  prisoner  intimate  that  he  will  probably 
now  not  be  ready  for  trial  until  the  November  Oyer  and 
Terminer,  and  mainly,  as  I  understand  them,  for  the  reason 
that  the  brother  of  the  prisoner,  Senator  Cole,  of  Cali- 
fornia, is  just  about  going  home,  and  cannot  conveniently 
return  until  near  the  time  of  the  re-assembling  of  the 
United  States  Congress. 

This  recital  of  facts  tends  to  show  that  there  has  been 
no  lack  of  due  diligence  on  the  part  of  the  prosecuting 
officer  in  moving  the  trial  of  the  prisoner,  and  that  he  is 
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even  now  ready  to  aid  in  procuring  the  appointment  of  an 
extraordinary  session  of  the  court,  if  it  shall  be  desired 
by  the  prisoner,  or  deemed  necessary  for  the  purposes  of 
justice.  I  have  the  same  disposition,  and  though  origin- 
ally disinclined,  on  account  of  temporary  ill-health  and 
other  engagements,  to  undertake  the  extraordinary  labor 
of  such  a  court,  and  much  preferring  that  another  judge 
should  be  assigned  to  that  duty,  yet,  as  the  one  who  is 
appointed  to  hold  the  November  Oyer  and  Terminer,  I 
should  not  feel  at  liberty  to  decline  presiding  at  an  earlier 
and  extraordinary  session  of  the  court,  if  the  Governor 
should  deem  it  most  proper  to  appoint  me  to  that  duty. 
There  will,  therefore,  in  all  probability,  be  no  difficulty  in 
procuring  an  early  trial  of  the  indictment,  if  it  shall  be 
desired  by  the  prisoner,  or  be  consistent  with  his  proper 
preparation  of  his  case.  Hence,  so  far  as  his  application 
is  grounded  upon  the  great  lapse  of  time  which  has  taken 
place  since  his  original  arrest,  and  will  take  place  before 
he  can  possibly  be  retried,  I  do  not  think  it  ought  to  be 
granted,  because,  beyond  what  is  inevitably  incident  to  all 
judicial  proceedings,  it  has  arisen  and  is  likely  to  arise, 
for  the  most  part,  from  his  own  action.  If  it  should 
hereafter  become  apparent  that  any  undue  delay  is  caused 
by  the  public  authorities,  it  may  furnish  reason  for  a 
favorable  consideration  of  a  renewed  application  to  be 
discharged  on  bail. 

It  is  further  claimed  that  the  physical  condition  of  the 
prisoner  requires  his  liberation  on  bail.  But  I  do  not  see 
that  this  condition  is  substantially  different  from  what  it 
has  heretofore  been,  or  that  his  imprisonment  has  resulted 
of  itself  in  any  serious  detriment  to  the  prisoner's  health. 
This  part  of  the  application  is  not  very  strongly  sup- 
ported. It  rests  mainly  on  a  single  allegation  in  the  peti- 
tion of  the  prisoner  for  this  writ,  that  in  or  about  the 
year  1862,  while  serving  in  the  army,  he  received  a  severe 
and  dangerous  internal  injury,  from  which  he  has  ever 
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since  suffered  and  is  still  suffering,  and  that,  in  his  judg- 
ment, his  physical  condition  renders  his  discharge  from 
imprisonment  upon  bail  absolutely  necessary.  The  latter 
clause  or  the  sentence  is  the  mere  expression  of  an  opinion, 
which,  however  sincerely  entertained  or  carefully  formed, 
must,  I  think,  yield  to  the  preponderating  evidence  that 
his  confinement  has  not  seriously  affected  his  health  or  so 
decidedly  impaired  the  same  beyond  what  it  otherwise 
would  have  been,  as  to  give  cause  for  serious  apprehension, 
or  to  demand  as  a  matter  of  humanity  or  duty  the  enter- 
tainment of  the  application,  especially  upon  that  ground. 
The  only  remaining  question  for  consideration,  and  it  is 
that  upon  which  the  application  is  principally  founded,  is, 
whether  the  occurrences  or  the  result  of  the  previous  trial 
give  such  a  character  to  the  transaction  as  justify  or 
require  the  admission  of  the  prisoner  to  bail.  The  right 
in  the  court  to  admit  to  bail,  even  in  cases  of  murder, 
must  be  conceded.  It  is  a  matter  left  to  the  discretion 
of  the  court.  The  object  of  imprisonment  previous  to 
trial  is  not  punishment,  but  the  security  of  the  person  of 
the  alleged  offender  to  await  the  judgment  of  the  law. 
In  ordinary  cases  this  object  is  supposed  to  be  attainable 
by  the  exaction  of  sufficient  and  reasonable  bail.  But,  as 
a  general  proposition,  in  cases  of  murder,  as  conviction  of 
the  offense  results  in  taking  the  life  of  the  offender,  the 
temptation  to  flee  from  justice  is  supposed  to  outweigh 
all  inducements  to  remain  growing  out  of  pecuniary  obli- 
gation, no  matter  to  what  amount.  And  often,  perhaps 
generally,  though  not  al  ways,  in  the  case  of  consciousness 
of  guilt  or  of  probability  of  conviction,  this  is  so.  This 
probability  may  be  naturally  supposed  to  decrease,  though 
it  is  not  always  so,  as  the  efforts  to  convict  prove  unavail- 
ing. Hence,  the  result  of  a  previous  trial  is  very  proper 
'to  be  considered  in  determining  the  probability  of  a  future 
conviction,  and  in  determining  also  the  probability  of  the 
prisoner's  guilt.  It  is  proper,  therefore,  to  take  into  con- 
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sideration  all  the  circumstances — the  circumstances  of  the 
transaction,  and  the  legitimate  inferences  to  be  derived 
from  them,  the  evidence  and  proceedings  upon  the  trial, 
the  disagreement,  as  reflecting  probable  light  upon  the 
real  character  of  the  offense,  and  the  ultimate  result  of  a 
new  trial. 

In  this  we  start  with  an  indictment  against  the  prisoner, 
deliberately  presented  and  perseveringly  prosecuted  for 
one  of  the  very  highest  crimes  known  to  the  law.  This, 
of  itself,  is  usually  regarded  before  trial  as  presumptive 
evidence  of  guilt,  sufficiently  strong  to  justify  a  refusal 
to  bail.  Then  we  have,  in  the  conceded  or  undenied  facts 
of  the  transaction,  not  only  strong  evidence  of  the  act  of 
killing,  but  that  the  act  was  done  with  premaditation, 
provided  the  prisoner  was  not  insane,  or  under  the  tempo- 
rary dominion  of  a  sudden  and  uncontrollable  frenzy. 
The  prisoner  having  previously  provided  himself  with  a 
pistol  and  loaded  the  same,  proceeded  to  the  office  of  a 
principal  hotel  in  Albany,  and,  without  any  previous  admo- 
nition or  conversation,  or  any  provocation  at  the  time 
other  than  such  as  might  be  supposed  to  arise  from  the 
sight  of  the  alleged  destroyer  of  his  domestic  peace,  shot 
the  deceased  instantly  dead.  I  have  examined  the  testi- 
mony taken  on  the  trial,  with  the  care  required  by  its 
importance.  As  I  may  possibly  be  required  to  preside  on 
the  trial  hereafter  to  be  had,  I  will  not  venture  to  express 
an  opinion  upon  its  legitimate  eifect.  It  is  not,  however, 
improper  to  say  that  the  charge  of  the  able  and  learned 
judge  who  presided  on  that  trial  (which  I  have  also  read 
with  the  attention  due  to  the  source  from  which  it  pro- 
ceeded), tends  strongly  to  the  conclusion  that  the  prisoner 
is  guilty  of  murder,  unless  saved  therefrom  by  irresponsi- 
bility for  his  act  growing  out  of  mental  aberration. 

This,  in  substance,  must  be  the  main  defense  on  the 
trial,  for  whatever  sympathy  a  properly  constituted  mind 
must  necessarily  and  inevitably  indulge  in  reference  to 
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the  prisoner,  growing  out  of  circumstances  alleged  by 
popular  rumor  to  be  connected  with  his  domestic  history, 
the  very  existence  of  these  circumstances  is  a  matter  of 
controversy,  and,  even  if  true,  they  probably,  so  far  as 
gathered  from  the  case  as  to  the  period  of  their  supposed 
occurrence,  can  never  be  legitimately  introduced  in  evi- 
dence, as  in  themselves  an  entire  and  absolute  justification 
for  the  act  of  killing,  or  otherwise  than  in  reference  to  the 
effect  which  a  belief  in  their  supposed  occurrence  pro- 
duced, or  would  naturally  produce,  upon  the  conduct  of 
the  prisoner.  It  is  true,  the  defense  of  insanity  or  insane 
.mpulse  was  not  wholly  founded  upon  evidence  of  this 
character,  but  upon  a  supposed  hereditary  or  family  ten- 
dency in  that  direction,  and  upon  a  derangement  of 
bodily  and  mental  health  and  functions,  occasioned  by 
injuries  received  and  sufferings  endured  during  service  in 
the  late  war. 

The  precise  effect  of  these  upon  the  mind  of  the  pris- 
oner was  the  subject  of  grave  controversy  on  the  trial,  as 
well  as  was  his  actual  mental  condition  at  the  time  of  the 
commission  of  the  alleged  murder  and  immediately  pre- 
vious thereto.  In  the  most  favorable  aspect  of  this 
evidence  for  the  prisoner,  it  may,  I  think,  be  said  to  have 
left  the  case  not  wholly  free  from  doubt.  Assuming  this 
to  be  so,  and  looking  at  the  clear  and  unqualified  evidence 
to  which  I  have  heretofore  referred  upon  other  facts  of 
the  case,  will  not  public  justice  be  better  subserved  and 
the  certainty  of  the  execution  of  the  judgment  of  the  law 
be  more  effectually  secured,  by  keeping  the  prisoner  in 
confinement  for  a  short  time  longer? 

The  jury  on  the  previous  trial  disagreed,  and  this  is  put 
foward  as  a  strong  reason  for  bailing  the  prisoner.  The 
circumstances  and  mode  of  their  disagreement  are  suffi- 
ciently established.  I  admit  the  affidavits  of  the  jurors 
heretofore  conditionally  read  upon  that  subject.  From 
them  it  is  apparent  that  throughout  (unless  possibly  upon 
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the  last  ballot),  six  of  the  jurors  were  in  favor  of  acquittal, 
and  six  in  favor  of  conviction  of  the  crime  of  murder, 
though  the  latter  were  willing  to  adopt  a  verdict  of  man- 
slaughter in  the  third  degree,  if  it  could  be  unanimous. 
The  opinions  of  all  these  jurors,  arrived  at  after  a  pro- 
tracted trial,  after  great  deliberation,  and  under  the  charge 
of  an  enlightened  court,  are  entitled  to  great  respect,  but 
are  nevertheless  not  conclusive.  Taking  them  as  they  are, 
they  leave  the  matter  in  great  doubt.  If  six  of  them  were 
in  favor  of  acquittal,  six  of  them  were  also  in  favor  of 
conviction,  and  if  the  result  of  another  trial  should,  as  it 
may  possibly  do,  support  the  opinion  of  the  latter,  it 
might  well  be  doubted  whether  a  discretion,  exercised  in 
favor  of  bailing  the  prisoner,  was  judiciously  exerted. 

As  to  the  probable  result  of  the  trial  which  is  hereafter 
to  take  place,  or  as  to  what  its  actual  result  should  be,  it 
is  unbecoming  in  me,  perhaps,  to  express  an  opinion.  On 
the  question  of  bailing  the  prisoner,  that  does  not  seem  to 
me  to  be  precisely  the  question.  It  is  not  precisely 
whether  a  second  jury  is  likely  to  convict,  for  a  jury  may 
be  swayed  from  their  duty  of  conviction  or  acquittal;  nor 
precisely  whether  the  prisoner  is  guilty  of  the  offense 
charged,  for  a  judicial  tribunal  on  such  an  occasion  as  this 
cannot  be  asked  to  make  so  critical  an  examination  of  the 
evidence  in  the  case;  nor  precisely  whether,  judging  from 
the  mental  and  moral  characteristics  of  the  prisoner,  he  is 
likely,  notwithstanding  the  very  grave  character  of  the 
accusation,  to  submit  himself,  if  allowed  his  freedom,  to 
the  judgment  of  the  law;  but  whether,  on  the  whole,  the 
line  of  safe  precedent  is  not  better  followed,  and  the 
cause  of  public  justice  more  securely  protected  by  refusing 
than  accepting  bail,  by  confining  tha.n  discharging  the 
prisoner — whether  the  gravity  of  the  accusation  is  not 
such,  supported  as  it  is  by  an  indictment  deliberately 
found,  and  by  much  evidence  on  a  trial  already  had,  as 
well  as  by  the  opinions  of  six  jurors,  after  half  a  month's 
PAR.— VOL.  VI.  45 
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protracted  investigation,  as  to  make  it  safer  and  better,  on 
the  whole,  for  the  general  interests  of  justice  and  the  pro- 
tection of  the  whole  community,  that  the  defendant  should 
submit  to  a  little  longer  confinement,  which  is  inseparable, 
to  a  greater  or  less  extent,  from  all  criminal  accusations, 
than  that  a  temptation  to  escape  from  the  vengeance  of 
the  law  in  a  possible  contingency  should  be  afforded,  and, 
at  the  least,  a  possible  misconstruction  of  an  act  of  judicial 
discretion  should  occur. 

It  is  proper  to  do  all  in  my  power  to  prevent  such  mis- 
construction, and,  therefore,  to  say  that,  while  a  decision 
to  admit  to  bail  would  furnish  no  just  ground  for  an 
inference  in  favor  of  the  acquittal  of  the  prisoner,  so  a 
contrary  conclusion  should  not  be  construed  as  evincing 
any  opinion  of  the  court  in  favor  of  conviction,  but  sim- 
ply as  a  precautionary  measure  to  guard  the  just  rights 
of  the  public,  while  productive  of  no  real  detriment  to 
the  legal  rights  of  the  accused  party. 

On  the  whole,  after  the  best  consideration  I  have  been 
able  to  give  to  the  case,  I  am  of  opinion  that  the  applica- 
tion to  admit  the  prisoner  to  bail  should  be  denied,  and 
that  he  should  be  remanded  to  the  custody  of  the  sheriff 
of  the  county  of  Albany. 


INDEX, 


A. 

ABDUCTION. 

1.  An  indictment  for  abduction,  un- 
der section  twenty-six,  article  one, 
title  two,  chapter  one,  part  four  of 
the  Revised  Statutes,  will  be  sus- 
tained, though  it  be  alleged  there- 
in, that  the  female  was  taken  for 
the  purpose  of  prostitution,  con- 
cubinage and  marriage,  instead  of 
making  the  allegation  in  the  alter- 
native in  the  language  of  the  stat- 
ute, and  will  be  supported  by  proof 
of  a  taking  for  either  of  those  pur- 
poses.  The  People  v.  Parshall,    129 

2.  An  additional  allegation  in  such 
indictment,  charging  an  intent  to 
do  further  acts  not  mentioned  in 
the  statute,  will  not  vitiate  the 
indictment,  but  will  be  regarded  as 
surplusage.  ib 

3.  To  constitute  a  'taking"  iinder 
the  statute  there  must  be  some 
positive  act  to  get  the  female  away 
from  the  person  having  the  legal 
charge  of  her ;  mere  seduction  does 
not  amount  to  a  "  taking."  ib 

4.  To  establish  a  purpose  of  prostitu- 
tion, it  must  be  shown  that  there 
was  a  design  to  introduce  her  to 
an   indiscriminate  criminal  inter- 
course with   men.     (Carpenter  v. 
The  People,  8  Barb.,  603.)  ib 


5.  A  purpose  of  concubinage  will  not 
be  inferred  where  the  defendant 
was  a  married  man,  living  with  his 
wife  and  keeping  house  at  the  place 
where  the  offense  was  charged  to 
have  been  committed,  and  when 
the  girl  was  under  fourteen  years 
of  age  and  physically  undeveloped ; 
nor  under  such  circumstances  and 
without  further  proof,  can  there  be 
any  inference  of  a  purpose  of  mar- 
riage. 

ABORTION. 

1.  On  the  trial  of  an  indictment  for 
attempting  to  procure  an  abortion, 
evidence  to  prove  that  the  prose - 
cutrix,  who  had  been  examined  as 
a  witness  for  the  people,  had  had 
sexual  intercourse  with  other  per- 
sons than  the  defendant,  is  inadmis- 
sible. Crichtvn  v.  The  Pebple,  363 

ADVICE  OF  SUPREME  COURT. 
See  PRACTICE. 

ARREST  OF  JUDGMENT. 
See  PRACTICE. 

ARSON. 

1.  When  it  was  proved  that  the  pris- 
oner gave  matches  to  D;  and  hired 
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him  to  set  fire  to  the  prisoner's 
shop,  in  which  the  prisoner  had 
goods  and  chattels  which  were  in- 
sured, and  D  set  the  shop  on  fire, 
the  prisoner  not  being  present,  but 
the  fire  was  extinguished  and  nei- 
ther the  shop  nor  the  goods  and 
chattels  were  consumed,  held,  that 
the  prisoner  was  properly  convicted 
of  an  attempt  to  burn  the  shop  and 
goods  with  intent  to  prejudice  the 
insurer.  Makesey  v.  The  People,  114 

2.  In  an  indictment  for  such  an  of- 
fense, it  is  not  necessary  to  state 
the  particular  manner  in  which  the 
attempt  was  made ;  a  general  alle- 
gation that  the  prisoner  and  D  did 
feloniously  and  willfully  set  fire  to 
and  burn  the  prisoner's  shop  with 
intent  to  burn  the  prisoner's  goods 
and  chattels   in  the  shop  which 
were  insured,  &c.,  is  sufficient,     ib 

3.  It  was  alleged  in  the  indictment 
that  the  property  was  insured  "by 
the  North  American  Fire  Insurance 
Company  "  and  it  was  not  alleged 
that  such  company  was  a  corpora- 
tion or  had  the  right  to  insure  the 
property.     Held,  that  the  allega- 
tion was  sufficient  to  authorize  the 
introduction  of  evidence   on   the 
trial  to    prove  the  incorporation 
and  the  right  to  insure  the  pro- 
perty, ib 

4  It  was  also  held  that  D,  who  had 
been  indicted  jointly  with  the  pris- 
oner, and  had  pleaded  guilty,  was 
a  competent  witness  for  the  prose- 
cution against  his  co-defendant,  ib 

6.  The  court  charged  that  if  the 
prisoner  made  an  agreement  with  D 
that  the  latter  should  set  fire  to  the 
shop,  and  had  given  him  matches 
with  which  to  do  the  act,  and  told 
D  to  set  the  shop  on  fire  and  D  did 
BO.  with  intent  to  burn  the  insured 


goods  and  chattels  of  the  prisoner, 
he  was  guilty  of  an  attempt  to 
burn  the  goods  and  chattels,  held, 
that  the  charge  was  correct.  ib 


B. 

BAIL. 

1.  In  deciding  upon  an  application 
to  bail,  on  an  indictment  for  mur- 
der, the  fact  that  the  prisoner  has 
been  once  tried,  with  a  failure  of 
the  jury  to  agree,  is  a  proper  one 
to  be  shown,  as  bearing  upon  the 
question  of  the  probable  guilt  or 
innocence  of  the  prisoner      The 
People  v.  Cole,  695 

2.  A  party  applying  to  be  bailed  is 
not  confined  to  what  appears  upon 
the  record.    He  may  show  extra- 
neous facts,  such  as  those  relating 
to  the  presentation  of  the  indict- 
ment, the  payment  or  discharge  of 
a  fine,  his  suffering  by  imprison- 
ment, and  its  effect  upon  his  health, 
&c.  ib 

3.  The  object  of  imprisonment  before 
conviction   is    not  to   punish  the 
prisoner,  but  to  secure  his  attend- 
ance at  the  trial.    If  that  can  be 
effected  as  certainly  by  bail  as  by 
imprisonment,  the  prisoner,  in  al- 
most any  case,  should  be  bailed,    ib 

4.  In  the  case  of  an  indictment  for 
murder,  as  in  other  cases,  whether 
bail  shall  be  taken  rests  entirely  in 
the  discretion  of  the  court.   While, 
as  a  general  proposition,  in  cases 
of  murder,  the  temptation  to  flee 
from  justice  is  supposed  to  out- 
weigh all  inducements  to  remain, 
growing  out  of  pecuniary  obliga- 
tion, yet  circumstances  showing  a 
want  of  consciousness  of  guilt  or 
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of  probability  of  conviction,  may 
properly  be  shown  as  reasons  for 
admitting  to  bail.  ib 

6.  On  an  application  to  bail,  the  affi- 
davits of  jurors  are  competent  evi- 
dence to  show  the  disagreement  of 
the  jury  on  a  former  trial.  ib 

6.  In  a  case  where  it  appeared  that 
on  a  trial  for  murder  the  jury  had 
disagreed,  six  being  in  favor  of 
acquittal  and  six  for  conviction  of 
murder,  the  latter  being  willing  to 
find  a  verdict  of  manslaughter  in 
the  third  degree,  it  appearing  that 
a  second  trial  could  soon  be  had, 
and  that  the  health  of  the  prisoner 
was  not  suffering  materially  by  im- 
prisonment, the  court,  after  review- 
ing, in  connection  with  these  facts, 
the  other  circumstances  of  the  case, 
refused  to  admit  to  bail.  ib 


BURGLARY. 

\.  On  the  trial  of  an  indictment  for 
burglary  and  larceny,  it  is  not 
erroneous  for  the  court  to  charge 
that  the  finding  of  the  stolen  pro- 
perty in  the  possession  of  a  person 
shortly  after  it  was  taken,  is  pre- 
sumptive evidence  of  the  guilt  of 
the  person  in  whose  possession  it 
was  found,  it  being  competent, 
under  the  indictment,  to  convict 
the  prisoner  either  of  a  single  lar- 
ceny or  of  burglary  and  larceny. 
Jones  v.  The  People,  126 

2.  Nor,  is  it  erroneous  for  the  court 
in  such  a  case  to  refuse  to  charge 
that  the  finding  of  the  property  in 
the  possession  of  the  defendant, 
unaccompanied  by  any  suspicious 
circumstances,  was  no  evidence 
that  she  committed  the  burglary. 


Such  a  request  may  be  properly 
refused  on  the  ground  that  the  pro- 
position is  too  broadly  stated.  The 
possession,  in  such  a  case,  would 
be  some  evidence,  though  not  suffi- 
cient prima  facie,  of  her  guilt  of 
the  burglary.  ib 

3.  Entering  the   dwelling-house   of 
another  in  the  day  time,  through 
an  open  chamber  window,  with  the 
intent  to  commit  a  crime,  does  not 
constitute  burglary  in  the  second 
degree,  under  the  thirteenth  sec- 
tion of  the  statute.     To  bring  the 
case  within  that  section,  it  is  neces- 
sary to  show,  in  addition,  a  break- 
ing, in  the  night  time,  of  an  outer 
door,  window  or  shutter,  or  other 
part  of  the  house,  to  get  out  of  the 
same.    The  People  v.  Arnold,    638 

4.  The  true  construction  of  that  sec- 
tion is  that  the  breaking  out  in  the 
night  time  is  necessary  in  all  cases 
to  constitute  the  offense  provided 
for  in  that  section.  ib 

6.  On  the  trial  of  an  indictment  for 
burglary,  in  having  broken  open 
the  barn  of  J.  G.,  and  taken  there- 
from divers  articles  of  personal 
property,  it  was  proved  that  the 
articles  were  found,  five  days  after 
the  burglary,  on  the  boat  of  the 
prisoner  and  in  his  possession. 
Held,  that  it  was  erroneous  for  the 
court  to  permit  the  prosecution  to 
prove  that  there  was  also  found  on 
the  boat  of  the  prisoner  other  arti- 
cles of  property,  stolen  from  one 
P.  P.  S.,  two  or  three  weeks  prior 
to  the  burglary  in  question,  and, 
for  such  error,  the  judgment  was 
reversed.  Geo-  Hall  v.  The  Peo- 
ple. 671 

See  EHHOR. 
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c. 


COURT  OF  SESSIONS. 

.  The  Court  of  General  Sessions  of 
the  Peace,  in  and  for  the  city  and 
county  of  New  York,  is  a  "  Court 
of  Sessions  "  of  the  county  of  New 
York,  within  the  meaning  of  the 
act  of  1869  (Laws  of  1859,  chap. 
339,  §  4).  it  being  within  the  de- 
scription of  the  words  "  The  Court 
of  Sessions  of  any  county  of  this 
State."  Lanergan  v.  The  Peo- 
ple, ,  209 


D. 


DRUNKENNESS. 

1.  Drunkenness  is  no  excuse  for 
crime,  and  a  person  who  is  volun- 
tarily in  that  condition,  is  respon- 
sible for  the  consequences  of  his 
acts.  Lanergan  v.  The  People,  209 


E. 

ERROR. 

1.  A  correct  decision  will  not  be  re- 
versed because  it  was  put  by  the 
court  below,  upon  an  insufficient 
ground.   Walters  v.  The  People,  15 

2.  Where  a  verdict  of  conviction  was 
found  on  the  second  count  only, 
leaving  the  fifth,  third  and  fourth 
counts  undisposed  of,  the  judgment 
vas  reversed.     The  People  v.  Par 
shall.  129 

3.  A  judgment  against  a  prisoner  will 
not  be    reversed    for   a  technical 
error    which  did    not    affect    the 


merits  of  the  case  to  his  prejudice ; 
but  if  any  error  was  committed  on 
the  trial  which  materially  affected 
the  case  to  his  prejudice,  it  is  the 
duty  of  the  court  to  grant  a  new 
trial,  though  there  is  no  doubt  of 
the  prisoner's  guilt  upon  the  evi- 
dence in  the  case.  Gardiner  v. 
Ihe  People,  156 

4.  An  indictment  contained  counts 
for  burglary,  for  larceny  and  for 
receiving  stolen  property,  knowing 
it  to  have  been  stolen.   On  a  gene- 
ral verdict  of  guilty,  held,  that  the 
defendant  was  properly  sentenced 
for  the  highest  crime  charged  in 
the  indictment.     The  People  v.  Me 
Geery,  633 

5.  It  is  no  good  reason  for  reversing 
a  judgment  pronounced  on  a  con- 
viction for  burglary,  that  it  does 
not   appear  from  the  record  that 
the  defendant  was    asked  before 
sentence  if  he  had  anything  to  say 
why  sentence  should  not  be  pro- 
nounced against  him.  ib 

.  In  the  absence  of  an  objection  or 
exception  on  a  trial  for  crime,  it 
will  be  presumed,  on  review,  that 
the  usual  formalities  were  com- 
plied with.  ib 

See  WRIT  OF  ERROR. 


EVIDENCE. 

.  On  the  trial  of  a  prisoner  for  man- 
slaughter, alleged  to  have  been 
committed  in  the  First  ward  of  the 
city  of  New  York,  it  was  proved 
that  the  prisoner  resided  in  that 
ward,  and  that  a  political  meeting 
had  been  held  there  on  the  night 
the  act  was  committed.  On  tte 
cross-examination  of  a  witness  for 
the  prosecution,  he  was  asked, 
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"  Was  the  defendant  a  candidate 
for  alderman  of  the  First  ward  at 
this  time?"  On  review,  held,  that 
the  question  was  properly  excluded 
as  immaterial  and  irrelevant.  The 
People  v.  Holmes,  25 

2.  Where  a  party  relies  upon  an  ex- 
ception for  refusing  to  charge  as 
requested,   the    request   must  be 
perfectly  proper  as  an  entirety ;  if 
it  embraces  a  single  idea  or  view 
which  ought  not  to  be  presented, 
it  destroys  the  value  of  the  excep- 
tion, although  a  part  of  the  legal 
proposition  embraced,  if  detached 
and   presented   separately,   might 
be  entirely  proper.  ib 

3.  On  the  trial  of  an  indictment  for 
murder,  the  counsel  for  the  people 
offered  to  read  in  evidence  the  de- 
position of  the   defendant,   taken 
on   her  examination  as  a  witness 
before   the  coroner.     It  appeared 
that  she   attended  under  a   sub- 
poena ;  that  she  had  not  then  been 
arrested,  nor  had  any  charge,  at 
that  time,  been  made  against  her, 
although  she  knew  she  was  sus- 
pected of  having  administered  poi- 
son  to  the  deceased,   and    that, 
before  she  was  sworn,  she  had  been 
advised  by  her  counsel  that  she 
had  the  right  to  refuse  to  be  ex- 
amined in  regard  to  any  circum- 
stances tending  to  show  her  guilt. 
Held,  that  the  deposition  might  be 
read  in  evidence.     (People  v.  Mc- 
Mahon,  15  N.  Y.  Rep.,  384  j  People 
v.  Hendrickson,  10  N.  Y.  Rep.,  9.) 
The  People  v.  McCraney,  49 

4.  When  the  testimony  of  a  witness 
before  the  coroner  had  been  re- 
duced to  writing,  and  corrected 
and  read  over  to  and  subscribed 
by  her,  held,  that  it  could  be  read 
In  evidence  to  contradict  her  testi- 


mony on  the  trial,  although  her 
attention  had  not  been  called  to  it 
during  her  examination.  (Clapp 
v.  Wilson,  5  Denio,  285.)  ib 

5.  Where  the  defendant  was  married 
to  C,  who  resided  in  Pennsylvania, 
and  afterwards  went  to  Wisconsin, 
where  she  procured  a  divorce  from 
him,  the   only  service  of  process 
being  by  publication,  after  which 
she  came  to  this  State  and  mar- 
ried M,  held,  that  the  divorce  was 
void,  and  that  M,  her  last  husband 
was  a  competent  witness  in  her 
behalf.  ib 

6.  A  knowledge  of  handwriting  ob- 
tained from  having  seen,  at  differ- 
ent times,  the  signatures  of  from 
eight  to  twelve  chattel  mortgages, 
which    had    been    recognized    as 
genuine  by  the  person  whose  name 
purported  to  be  signed  to  them,  is 
sufficient  to  authorize  a  witness  to 
express  an  opinion  as  to  the  fact 
whether  an  instrument   shown  to 
the  witness  in  court,  is  the  hand- 
writing of  the  same  person.    Don- 
oghoe  v.  The  People,  120 

7.  Where,  on  the  trial  of  an  indict- 
ment, the  court  charged  that  the 
fact  that  the  prisoner  had  failed  to 
introduce  evidence  as  to  his  pre- 
vious good  character  was  an  ele- 
ment in  the  case  which  the  jury 
had  a  right  to  take  into  considera- 
tion in  determining  his  guilt   or 
innocence,  it  was  held  to  be  error, 
for  which  the  conviction  was  re- 
versed, ib 

8.  Where  a  witness  was  called,  who 
was  nine  years  of  age,  and  who 
stated  that  he  did  not  know  the 
nature  of  an  oath,  or  the  obliga- 
tion of  a  witness,  and  had  never 
been  sworn,  he  was  properly  ex- 
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eluded  as  incompetent;  and  it  is 
not  error,  in  such  a  case,  for  the 
court  to  refuse  to  instruct  the  wit- 
ness as  to  the  nature  and  obliga- 
tions of  an  oath.  Jonei  v.  Tin- 
People,  126 

9.  On  a  trial  for  murder,  it  is  compe- 
tent for  the  district  attorney  to 
produce  in  court,  and  show  to  the 
witnesses,  in  the  presence  of  the 
jury,  articles  of  clothing  found  ou 
the  body  of  the  man  alleged  to 
have  been  murdered,  and  articles 
of  personal   property  found   near 
the  dead  body  or  on  the  person  of 
the  deceased,  and  also  to  produce 
in  court  the  skull  of  the  deceased. 
Gardiner  v.  The  People,  155 

10.  A  physician  and  surgeon  is  com- 
petent as  an  expert,  to  express  an 
opinion  on  the  point  whether  the 
fractures  on  the  skull  of  the  de- 
ceased, produced  in  court,  could 
have  been  caused  by  blows  from  a 
gun,  also  shown  to  the  witness  in 
court.  ib 

11.  The  prisoner's  counsel  asked  an 
unprofessional  witness  the  follow- 
ing question:    "Have  you  discov- 
ered Mr.  Gardiner,  while  he  has 
been  in  jail,  to  be  a  man  of  very 
weak  mind?"    Held,   that   it  was 
properly  excluded  as  leading,  im- 
material, and  calling  for  an  opinion 
which  only  an  expert  could  give .   ib 

12.  Where  admissibility  in  evidence 
of  a  letter  written  by  the  defend- 
ant to  the  district  attorney,  depends 
upon  the  question  whether  it  was 
voluntarily  written,  or  whether  it 
was  obtained  by  inducements,  it  is 
in  the  discretion  of  the  court  to 
say  which  side  shall  first  give  evi- 
dence on  the  question;  and  as  it 
relates  only  to  the  order  of  evi- 


dence, a  decision  upon  it  is  not  the 
subject  of  exception.  ib 

18.  Where  the  defendant,  while  in 
jail  awaiting  his  trial  for  murder, 
voluntarily  wrote  and  sent  a  letter 
to  the  district  attorney,  in  which 
he  sought  to  fix  the  charge  of  the 
murder  upon  another  person,  and 
made  oath  to  the  truth  of  the  lot- 
ter,  with  a  view  of  having  such 
person  arrested  and  prosecuted  for 
the  crime,  the  letter  was  held  to 
be  competent  evidence  on  his  trial, 
without  reference  to  the  question 
whether  others  were  concerned 
with  him  in  the  conspiracy  to  con- 
vict such  other  person,  or  whether 
the  substance  of  the  letter  was 
suggested  by  other  persons  confined 
in  prison  with  the  defendant.  ib 

14.  It  is  not  competent  on  a  trial  for 
murder  for  the  defendant  to  prove 
that  other  prisoners  broke  out  of 
the  jail  in  which  he  was  confined, 
and  tried  to  induce  him  to  go  out, 
and  that  he  would  not  do  so.  ib 

16.  Conversations  between  parties, 
in  order  to  be  admissible  as  evi- 
dence against  an  accused  person, 
must  have  been  not  merely  in  his 
bodily  presence,  but  in  his  hearing 
and  understanding.  A  declaration 
made  in  the  presence  of  one  uncon- 
scious from  sleep  or  stupor,  cannot 
be  given  in  evidence  against  him. 
Lanergan  v.  The  People,  209 

16.  On  the  cross-examination  of  a 
witness,  he  cannot  be  asked  as  to 
a  distinct  collateral  fact  for  the 
purpose  of  afterwards  impeaching 
his  testimony  by  contradicting  him ; 
and  if  questions  are  answered  in- 
volving facts  collateral  to  the  issue, 
evidence  cannot  afterwards  be  given 
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for  the  purpose  of  contradiction. 
Nation  v.  The  People,  256 

17.  Facts  which  show  the  motive  and 
temper  of  the  witness  in  the  par- 
ticular transaction  in  question  are 
not  collateral,  and  the  witness  may 
be   asked  as   to  them,  on   cross- 
examination,  ib 

18.  The  complainant  on  the  trial  of 
an   indictment  for   grand   larceny 
was  asked,  on  cross-examination, 
if  he  did  not  say  to  one  D,  that  if 
the  prisoner  would  restore  a  part 
of  the  money  he  had  lost  he  would 
not  swear  against  him,  and  answer- 
ed that    he   had   made    no  such 
statement.     Held,  that  it  was  in- 
competent to  prove  by  D  that  the 
complainant    had    made    such    a 
statement.  ib 

19.  It  is  the  duty  of  a  jury  to  find  a 
verdict  upon  the  evidence  given  on 
the  trial,   and   upon    that   alone, 
without  any  addition  to  it  or  mod- 
ification of  it   arising  out  of  the 
peculiar  scientific  acquirements  or 
actual  knowledge  of  facts  in  con- 
troversy possessed  by  the  jurors 
or  any  of  them,  though  the  weight 
and  credit  of  such  evidence  should 
be  judged  of  by  them  in  the  light 
of  their  own  experience.    The  Peo- 
ple v.  Zeiger,  855 

20.  On  the  trial  of  an  indictment  for 
attempting  to  procure  an  abortion, 
evidence  to  prove  ^hat  the  prose- 
cutrix,  who  had  been  examined  as 
a  witness  for  the  people,  had  had 
sexual  intercourse  with  other  per- 
sons than  the  defendant,  is  inad- 
missible.    Crichton    v.    The    Peo- 
ple, 363 

21.  The  extent  to  which  counsel  may 
go  on  the  cross-examination  of  a 


witness  in  inquiring  as  to  immate- 
rial matters,  with  a  view  to  impair 
the  credibility  of  the  witness,  rests 
in  the  discretion  of  the  court,  and 
is  not  subject  to  review  on  excep- 
tion. (Overruling  The  People  v. 
Blakely,  4  Park.  Grim..  Rep.,  176.) 
La  Beau  v.  The  People,  371 

22.  To  warrant   a  conviction   upon 
circumstantial  evidence,  the  case 
must  be  such  as  to  exclude,  to  a 
moral  certainty,  every  other  hypo- 
thesis except  that  of  the  guilt  of 
the  party  accused.     The  People  v. 
Cunningham,  398 

23.  Charge  of  the  court,  on  a  trial 
for  murder,  when  the   case  rests 
entirely  upon  circumstantial  evi- 
dence.    Rules  by  which   circum- 
stantial evidence  is  to  be  weighed. 
Comparison   between   circumstan- 
tial  and  direct   evidence,  and  an 
explanation   of  the  character  of 
each  respectively.  ib 

See  ARSON. 
BURGLARY. 
FORGERY. 
LARCENY. 
MURDER. 
NUISANCE. 
POISONING. 


EXCEPTIONS. 

1 .  A  bill  of  exceptions  in  a  criminal 
case  brings  up  for  review  no  ques- 
tions except  those  which  arise  on 
the  trial  of  an  indictment.  It  is 
not  available  to  review  a  decision 
made  on  demurrer  to  a  plea  to  the 
jurisdiction  of  the  court.  The  Peo- 
ple v.  Gardiner,  143 

See  ERBOR. 

WHIT  OF  ERROR. 
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FALSE  PRETENSES. 

1.  The  indictment  charged  the  ob- 
taining of  two  hundred  and  fifty 
dollars  from  R.,   by  means  of  a 
false  pretense.     The  proof  showed 
that  the  prisoner,  who  had  induced 
R.  to  enlist,  had  in  his  hands  three 
hundred  dollars,  which  he  told  R. 
belonged  to   him  for   his  bounty 
money,  and  paid  R.  fifty  dollars 
out  of  it,  and  on  a  false  pretense 
obtained  an  assignment  to  the  pri- 
soner of  the  three  hundred  dollars 
bounty  money,   upon    which    as- 
signment the  prisoner  received  the 
bounty  money   from  .the    proper 
officer  on  the  next  day.   Held,  that 
it  was  not  erroneous  for  the  re- 
corder to  charge  "that  if,  at  the 
time  R.  executed  the  assignment 
of  his  claim  upon  the  county  for 
three  hundred  dollars  bounty,  the 
prisoner  had  in  his  possession  the 
amount  of  money  mentioned  in  the 
indictment,  and  it  was  considered 
by  both  parties  to  belong  to  R., 
and  the  prisoner  would  have  paid 
it  over  to  R.,  except  for  the  con- 
sent of  R.  that  he  might  retain  it, 
that  was  just  as  much  an  obtain- 
ing of  the  two  hundred   and  fifty 
dollars,  mentioned  in  the  indict- 
ment, as  if  he  had  paid  it  over  to 
R.  and  received  it  back  from  him." 
The  People  v.  Cooke,  31 

2.  In  an  indictment  for  having  ob- 
tained money  by  false  pretenses, 
it  was  charged  that  the  prisoner 
falsely  represented  that  he  was  a 
captain   in  the   Sixth  New  York 
Cavalry.     Held,  that  the  fact  was 
a  material  one,  and  one  by  which 
a    person    of  ordinary    prudence 


might  have  been  influenced,  it  ap- 
pearing that  the  money  obtained  by 
the  pretenses  was  bounty  money, 
and  that  the  person  from  whom 
the  money  was  obtained  expected 
to  serve  in  a  military  company  to 
be  commanded  by  the  prisoner,  ib 

3.  Form  of  an  indictment  for  obtain- 
ing  bounty  money   by  false  pre- 
tenses, ib 

4.  Charge  of  the  recorder  explaining 
the  rules  of  law  applicable  to  such 
cases.  ib 

See  INDICTMENT. 

FELONY. 

1.  All  who  confederate  together  for 
the  commission  of  a  felony,  and 
are  present  aiding  and  assisting  in 
its  perpetration,  are,  in  judgment 
of  law,  equally  guiltv  of  the  fel- 
ony committed.  Carrington  v.  The 
People,  336 

FORGERY. 

1.  Forgery  may  be  committed,  under 
the  statute,  as  well  by  making  a 
material  alteration,  erasure,  inser- 
tion or  addition  to  a  true  instru- 
ment, although  only  in  a  letter  or 
figure,  as  by  the  entire  false  making 
of  an  instrument.     The  People  v. 
Graham,  135 

2.  "Where  the  agent  of  a  foreign  in- 
surance   company,    called    "  The 
Traveler's    Insurance    Company," 
held  in  his  hands  policies  of  insu- 
rance executed  by  the  officers  of 
the  company,  and  which,  by  the 
terms  thereof,  insured  the  owner 
from  date  against  personal  injuries 
caused    by   accident,    and    which 
such  agent  was  authorized  to  issue 
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and  give  validity  to,  by  stamping 
upon  the  face  of  the  policy,  in  a 
blank  left  for  that  purpose,  the 
words  "Gen'l  R.  R.  Ticket  office, 
J.  Graham,  Buffalo,"  together 
with  the  date  of  the  issue,  and  such 
agent,  on  the  14th  day  of  Novem- 
ber, 1866,  with  the  intention  to 
defraud  such  company,  stamped 
on  one  of  the  policies  in  his  hands 
the  words,  "Gen'l  R.  R.  Ticket 
office,  November  13,  1866,  J.  Gra- 
ham, Buffalo,"  and  delivered  it  to 
one  Warner,  for  the  purpose  of 
having  it  enforced  against  said 
company  as  having  been  issued  to 
one  Hunt,  who  had  been  killed  on 
a  railroad  on  said  13th  day  of  No- 
vember, 1866,  it  was  held  that  such 
agent  was  guilty  of  forgery.  ib 

3.  Where,  in  an  indictment  for  for- 
gery, it  was  averred  that  the  instru- 
ment altered  purported  to  be  the 
act  of  another,  to  wit,  of  "  The 
Traveler's  Insurance  Company,  of 
Hartford,  Connecticut,"  and  that 
the   intent  was  to  defraud  "  The 
Traveler's  Insurance  Company,  of 
Hartford,  Connecticut,  which  was 
then  and  there  a  corporation  duly 
organized,"   &c.,   with    no    other 
averment  of  the  name  of  the  cor- 
poration, it  was  held  to  be  a  suffi- 
cient description  of  the  corporation 
named  "  The  Traveler's  Insurance 
Company,"   and    that    the    other 
words,  viz:  "of  Hartford,  Connec- 
ticut," were  to  be  taken  not  to  be 
a  part  of  the  corporate  name,  but 
only  a  description  of  the  place 
where  the  corporation  was  loca- 
ted, ib 

4.  An  indictment  charging  the  for- 
gery of  a  deed,  is  sufficient,  without 
a  formal  allegation  of  the  sealing. 
The  word  "deed,"  ex  vi  termini, 


imports  an  instrument  under  seal. 
Paige  v.  The  People,  683 

5.  An  averment  that  the  party  charg- 
ed uttered  the  forged  instrument, 
by  causing  the  deed  to  be  recorded 
in  the  office  of  the  county  clerk  as 
genuine   and   true,  is  a  sufficient 
averment  of  uttering  the  forged 
instrument.  ib 

6.  An  averment  of  uttering,  by  set- 
ting up  the  same  as  genuine  and 
true,  in  a  complaint  in  an  action 
in  the  Supreme  Court,  in  which  the 
party  indicted  was  plaintiff,  8tc., 
and  the  parties  intended  to  be  de- 
frauded were  defendants,  is  a  suffi- 
cient averment  of  uttering.          ib 


H. 

HABEAS  CORPUS. 

1..  State  courts  and  State  judges 
have  jurisdiction  in  proceedings  by 
habeas  corpus  in  cases  of  persons 
detained  by  United  States  officers 
under  claim  of  enlistment  and  de- 
sertion, or  under  color  of  illegal 
enlistment,  or  other  pretense  of 
authority  of  the  United  States, 
and  may  order  the  discharge  of 
such  persons,  if  their  detention 
be  unlawful.  In  the  Matter  of  Rey- 
nolds, 276 

2.  A  prior  adjudication  under  a  writ 
of  habeas  corpus  is  not  a  bar  to  a 
subsequent  proceeding  of  a  like 
character.  ib 

3.  Where,  in  a  return  to  a  writ  of 
habeas  corpus,  it  was  stated  that 
the  petitioner  was  a  regularly  en- 
listed soldier  in  the  army  of  the 
United   States,  and  was  held  to 
service  therein  by  virtue  of  such 
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enlistment,  and  that  he  had  de- 
serted the  service  and  had  been 
arrested  and  was  then  held  to  be 
tried  by  a  general  court  martial,  a 
court  of  the  United  States  having 
exclusively  competent  jurisdiction, 
and  such  facts  of  enlistment  and 
desertion  were  put  in  issue  by  a 
traverse  of  the  return;  held,  that 
it  was  the  duty  of  the  court  to 
inquire  into  and  decide  upon  the 
fact  of  enlistment,  and,  on  being 
satisfied  that  the  prisoner  had 
never  enlisted,  to  discharge  the 
petitioner  from  custody.  ib 

4.  On  the  trial,  on  habeas  corpus,  of 
a  question  of  fact  in  the  United 
States  District  Court,  the  petitioner 
is  a  competent  witness.  ib 

See  MARTIAL  LAW. 

HUSBAND  AND  WIFE. 

1.  The  prisoner,  together  with  Jier 
husband,  was  indicted  and  tried 
for  robbery.  The  judge  charged 
that  if  the  husband  was  present  at 
the  time  the  intent  to  commit  the 
offense  was  formed,  the  law  pre- 
sumed she  acted  under  his  com- 
pulsion; but  if  she  formed  the 
intent  to  commit  the  crime,  and 
actually  commenced  its  consumma- 
tion, in  his  absence  and  without 
his  knowledge,  the  fact  that  he 
afterwards  arrived  and  aided  in 
completing  it  did  not  create  the 
presumption  that  she  acted  under 
his  compulsion,  and  that  whether 
the  wife  acted  under  the  compul- 
sion of  her  husband  was  a  question 
for  the  jury.  On  a  writ  of  error 
brought  by  the  prisoner,  held,  that 
the  charge  was  not  erroneous. 
Quinlan  v.  The  People,  9 

See  EVIDENCE. 


I. 


INDICTMENT. 

1.  The  indictment  charged  the  name 
of  the  deceased  to  be  Nancy  Elix.a- 
beth  Vincent ;  the  evidence  showed 
she  went  by  the  name  of  Lizzie 
Walters — that  she  sometimes  went 
by  the  name  of  Elizabeth — that  she 
called  her  name  Nancy  E.  Vincent, 
and  that,  when  brought  before  the 
officer  charged  with  having  stolen 
the  prisoner's  watch,  she  stated, 
in   the   presence  of  the  prisoner, 
that  she  was  not  his  wife,  that  her 
name  was  Nancy  Vincent,  and  that 
the  prisoner  made  no  objection  to 
her   statement,  held,  that  it  was 
not  erroneous  in  the  court  below 
to  exclude  as  evidence  letters  ad- 
dressed to  the  prisoner  which  had 
been  written  at  the  request  of  the 
deceased,  and  which  were  signed 
Lizzie  Walters  or  Elizabeth  Wal- 
ters,  some  of  them   commencing 
"  My  dear  husband"  and  conclud- 
ing "Your  loving  wife,"  such  letters 
being  offered  for  the  purpose  of 
proving  a  variance   between  the 
indictment  and  the  evidence.   Wal- 
ters v.  The  People,  16 

2.  In   an   indictment  for    obtaining 
money  by  false  pretenses,  the  name 
of  the  person  defrauded  was  charg- 
ed to  be  John  J.  Robinson.     The 
evidence  showed  his  name  was  spelt 
Robison.     The    recorder    charged 
the  jury  that  it  was  for  them  to 
determine  whether  the  two  names 
had  the  same  sound;  and  that  if 
the  sound  was  not  the  same,  it  was 
their  duty  to  acquit.     On  review, 
the  charge  was  held  to  be  correct. 
The  People  v.  Cooke,  32 

3.  It  is  necesssrr  to  the  validity  of 
an  indictment,  under  the  statute, 
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for  illegal  voting  at  a  general  or 
special  town  or  charter  election, 
that  it  should  contain  an  allegation 
of  the  facts  which  render  the  act 
of  voting  criminal.  The  People  v. 
Standish,  111 

4.  Where  the  indictment  contained 
only  the  general  allegations  that 
the  defendant  was  not  a  qualified 
voter  at  the  time  he  gave  his  vote, 
and  the  defendant  was  convicted 
on  evidence  that  he  had,  prior 
to  the  election,  made  a  bet  on  the 
election,  the  conviction  was  re- 
versed, ib 
% 

6.  The  indictment  charged  that  the 
name  of  the  person  murdered  was 
Amasa  Mulock,  and  the  proof 
showed  he  was  as  well  known  by 
that  name  as  by  the  name  of  Am- 
sey  Mulock,  which  was  claimed  to 
be  his  name.  Held,  that  there  was 
no  misnomer,  and  that  whether 
the  name  was  correctly  stated  in 
the  indictment,  was  a  question 
for  the  court  to  decide.  Gardi- 
ner v.  The  People,  165 

6.  A  felony  may  be  charged  in  an 
indictment    in   different  ways    in 
several  counts,  for  the  purpose  of 
meeting  the  evidence  as  it  appears 
on  the  trial,  and  if  the  different 
counts  are  inserted  in  good  faith, 
for  the  purpose  of  making  a  single 
charge,  the  court  will  not  compel 
the  prosecution  to  elect.   Lanergan 
v.  The  People,  209 

7.  A  count  in  an  indictment,  which 
omits  to  state  the  time  and  place 
at  which  the  alleged  offense  was 
committed,    is    fatally    defective. 
Crichton  v.   The  People,  863 

8.  A  general  verdict  of  guilty  will  be 
sustained,  although  there  be  a  de- 
fective count  in  the  indictment,  if 


there  be  also  a  good  count  to  which 
the  evidence  is  applicable.  ib 

9.  Whatever  is  alleged  in  a  count 
which  is  not  necessary  to  consti- 
tute the  offense,  may  be  rejected 
as  surplusage.  ib 

10.  An  averment  in  an  indictment, 
descriptive  of  the  offense  charged, 
if  made  under  a  videlicit,  cannot 
be  rejected  as  surplusage.  ib 

11 .  Form  of  an  indictment  for  mur- 
der by  poisoning.    La  Beau  v.  The 
People,  371 

See  ABDUCTION. 
ARSON. 
ERROR. 
FORGI»Y. 
POISOUINO. 

INTOXICATING  LIQUORS. 

1.  "Lager  beer"  falls  within  the 
term  "intoxicating  liquors"  if  the 
use  of  it  is  ordinarily  or  commonly 
attended  with  entire  or  partial  in- 
toxication, and  whether  such  is  the 
fact  is  to  be  decided  by  the  jury 
upon  the  evidence.  The  People  v. 
Zeiger,  355 

J. 

JURISDICTION. 

1.  A  court  of  Oyer  and  Terminer  has 
jurisdiction  to  try  all  cases  of  mur- 
der committed  within  the  county. 
A  murder  committed  by  a  soldier 
in  the  military  service  of  the  Uni- 
ted States,  in  time  of  war,  insur- 
rection or  rebellion,  forms  no  excep- 
tion.    The  People  v.  Gardiner.  143 

2.  The  act  of  Congress  of  March  3, 
1863,  which  declares  that  certain 
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offenses,  including  murder,  com- 
mitted in  time  of  war,  insurrection 
or  rebellion,  by  persons  who  are  in 
the  military  service  of  the  United 
States,  and  subject  to  the  articles 
of  war,  shall  be  punishable  by  the 
sentence  of  a  general  court  martial 
or  military  commission,  is  consti- 
tutional and  valid ;  but  the  juris- 
diction thus  conferred  is  not  exclu- 
sive and  docs  not  divest  the  State 
courts  of  concurrent  jurisdiction 
in  similar  cases.  ib 

3.  Where,  in  an  indictment  for  mur- 
der pending  in  the  Court  of  Oyer 
and  Terminer  of  the  county  of 
Chemung,  the  defendant  interposed 
a  plea  to  the  jurisdiction,  alleging 
that  at  the  time  the  offense  charged 
was  alleged  to  have  been  commit- 
ted he  was  a  soldier  in  the  military 
service  of  the  United  States,  dur- 
ing war,   insurrection   and  rebel- 
lion, and  subject  to  the  articles  of 
war,  and  that  the  place  where  the 
offense  was  alleged  to  have  been 
committed    was    in    the   "Western 
Military  District  of  the  State  of 
New  York,  which  was  occupied  by 
the  United  States  military  forces 
with  whom  the  defendant  was  in 
actual  military  service,  and  that  a 
general  court  martial  was  in  ses- 
sion in  said  district,  and  the  dis- 
trict attorney  demurred  to  such 
plea,  the  Court  of  Oyer  and  Ter- 
miner held  the  demurrer  to  be  well 
taken,  and  the  decision  was  ap- 
proved by  the  Supreme  Court,    ib 

4.  Form  of  a  plea  to  the  jurisdiction, 
setting  up  facts  to  bring  the  ca«e 
within  the  third  section  of  the  act 
of  Congress  of  March  3,  1863,  pro- 
viding for  the  trlai  of  offenses  by 
courts  martial  and  military  com- 
mission;   of   A  demurrer  to  such 
plea,  awd  of  a  ctntiorari  to  remove 


the  decision  on  the  demurrer  to 
the  Supreme  Court.  ib 

See  UABEAS  CORPUS. 
SUPERVISORS. 
WRIT  OF  ERROR. 

JURY. 

1.  The  act  of  the  Legislature  (Lawt 
o/1858,  ch.  332.  §  1)  allowing  per- 
emptory challenges  to  jurors,  on 
the  part  of  the  people,  in  certain 
criminal  cases,  is  not  unconstitu- 
tional.   Walters  v.  The  People,     15 

2.  Where  a  person  called  as  a  juror 
in  a  capital  case,  on  being  chal- 
lenged by  the  public  prosecutor, 
testified  that  he  had  conscientious 
scruples  as  to  the  propriety  of  the 
death  penalty  in  any  case,  and,  on 
cross-examination,  said  that  if  he 
was  sworn  to  render  a  verdict  ac- 
cording to  the  evidence  he  would 
respect  his  oath  and  do  so,  but 
added,   that    he  would    not   feel 
willing  to  be  a  juror  in  the  case, 
held,  that    he  was    properly  ex- 
cluded. ib 


3.  Chapter  210  of  the  Session 

of  1861,  requiring  the  county  clerk 
to  provide  an  additional  box  for 
the  drawing  of  jurors,  in  which 
shall  be  placed  the  names  of  jurors 
residing  in  the  city  or  town  where 
courts  are  appointed  by  law  to  be 
held,  is  applicable  to  criminal 
trials,  as  well  as  to  the  trials  of 
civil  suits.  Gardiner  v.  The  Peor 
pie,  156 

4.  The  act  of  1861  is  neither  in  con- 
flict with  the  provision  of  the  Con 
stitution   of   the    United    States, 
which  secures  the  right  of  persons 
accused  of  crime  to  a  trial  by  an 
impartial  jury  of  the   State  and 
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district  wherein  the  crime  shall 
have  been  committed,  nor  to  the 
provision  of  the  Constitution  of 
this  State,  which  declares  that  the 
trial  by  jury,  in  all  cases  in  which 
it  has  been  heretofore  used,  shall 
remain  inviolate  forever.  ib 

6.  The  Legislature  has  power  to  pro- 
vide for  summoning  jurors  from 
any  place  in  the  county,  as  well  as 
from  bystanders  or  from  the  county 
at  large,  to  supply  a  deficiency  of 
jurors  at  a  trial.  ib 

6.  On  a  challenge  to  the  array,  when 
jurors  to  supply  a  deficiency  are 
drawn  under  the  statute  of  1861, 
the  court  will  presume,  unless  the 
contrary  is  shown,  that  the  clerk 
has  discharged  his  duty  in  putting 
into  the  box  the  names  of  jurors 
on  the  last  list,  required  by  law  to 
be  made.  ib 

7-  Elmira  was  a  town  when  the  jury 
list  in  and  for  the  county  of  Ghe- 
mung  was  made  and  filed  in  1863. 
In  1864,  the  city  of  Elmira  was 
erected  from  portions  of  both  the 
towns  of  Elmira  and  Southport. 
Held,  that  on  a  trial  in  the  Court 
of  Oyer  and  Terminer  in  the  city 
of  Elmira,  in  April,  1866,  where, 
on  a  deficiency  of  jurors,  it  became 
necessary  to  draw  from  the  town 
box.  under  chapter  210  of  the  Laws 
of  1861,  the  persons  returned  as 
jurors  for  the  town  of  Elmira,  in 
July,  1863,  were  competent  to  servo 
as  jurors,  and  that  it  was  no 
ground  for  challenging  the  array, 
that  some  of  them  did  not  reside 
in  the  city  or  town  of  Elmira  at 
the  time  of  the  trial.  ib 

8.  The  jurors  so  drawn  in  1868  for  the 
town  of  Elmira  were  competent  to 
serve  as  jurors  in  courts  held  in 


the  city  of  Elmira  for  three  years, 
and  until  other  lists  were  returned 
and  filed.  ib 

9.  The  objection  that  one  of  the  jurors 
drawn  was  not  on  the  jury  list  of 
1863,  and  that  the  box  of  Elmira 
jurors,  from  which  his  name  was 
drawn,  was  made  in  1860,  and  not 
after  the  list  of  jurors  was  made 
and  filed  in  1863,  ought  to  have 
been  made  when  the  name  of  the 
juror  was  drawn  by  the  clerk  from 
the  box,  provided  by  the  statute 
of  1861.    It  is  too  late  to  make 
such   an    objection    after    several 
jurors  have   been  drawn  for  the 
trial.  ib 

10.  Nor  can  such  an  objection  be 
made  available  on  error,  if  it  ap- 
pears that  after  the  overruling  of 
the  objection  on  the  trial  the  juror 
was  challenged  peremptorily,  and 
that  the  defendant's  counsel  was 
subsequently  informed  by  the  court 
that  the  peremptory  challenge  of 
the  juror  would  not  be  counted  as 
one  of  the  peremptory  challenges 
allowed  him  by  statute.  ib 

11.  "Where,  during  the  empanneling 
of  a  jury,  after  a  challenge  to  a 
juror  has  been  overruled,  the  pris- 
oner's counsel  is  informed  by  the 
court  that  the  juror  who  was  chal- 
lenged shall  stand  aside  and  not 
sit,  if  he  desires  it,  and  that  the 
number  of  the  prisoner's  peremp- 
tory challenges  should  not  be  less- 
ened thereby,  and  he  chooses  to 
stand  mute,  though  told  by  the 
court  that  his  conduct  would  be 
construed  to  be  a  consent  to  the 
juror's  sitting,  it  was  held  that  an 
objection  to   the   juror  was    not 
available  on  review.  ib 

12.  Where,  on  the  trial,  during  the 
empanneling  of  a  jury,  it  is  dis- 
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covered  by  the  court  that  the  jurors 
whose  names  are  in  the  box  were 
those  on  the  list  made  in  1860,  and 
that  the  clerk  had  omitted,  in  1863. 
to  take  these  names  from  the  box 
and  put  in  the  names  of  the  jurors 
drawn  for  that  town  in  1863,  it  is 
proper  for  the  clerk,  under  the 
direction  of  the  court,  before  any 
other  jurors  are  drawn,  to  take 
from  the  box  the  names  put  in  it 
from  the  list  of  1860,  and  to  de- 
posit in  it  the  names  of  the  jurors 
drawn  for  that  town  in  1863.  ib 

13.  It  is  not  necessary  for  the  district 
attorney  to  verify  his  answer  to  a 
challenge  to  the  array  interposed 
by  the  defendant.  ib 

14.  A  challenge  to  the  array  will  not 
be  sustained,  because  the  list  of 
jurors  for  the  town,  whose  names 
are  put  into  the  box  from  which 
the  jurors  are  to  be  drawn,  was 
dated  the  24th  day  of  July,  1863, 
instead  of  the  first  Monday  of  that 
month.     The  statute  is  only  direc- 
tory, and  a  list  is  valid,  though 
made  and  filed  at  a  later  date  than 
that  mentioned  in  the  statute .     ib 

15.  Nor  will  a  list  of  jurors  be  void 
because  the  town  clerk  was  absent 
when  it  was  signed.    The  list  will 
be  valid  without  his  signature,    ib 

16.  A  defendant  has  no  right  to  im- 
pugn a  list  of  jurors  returned  by 
the  proper  town  officers,  and  filed 
in  the  office  of  the  county  clerk. 
Such  list  is  conclusive  upon  the 
defendant  as  to  its  regularity,     ib 

17.  An  objection  to  the  regularity  of 
a  panel  of  jurors  cannot  be  made 
available  on  review,  when  it  appears 
that  on  the  trial,  the  court,  with  the 
consent  of  the  district  attorney, 


informed  the  prisoner's  counsel 
that  the  three  jurors,  upon  whose 
right  to  sit  the  question  of  regu- 
larity depended,  should  stand  aside 
and  not  sit  in  the  case,  and  three 
other  jurors  might  be  drawn  in 
their  places  if  the  prisoner's  coun- 
sel desired  it,  without  diminishing 
the  number  of  peremptory  chal- 
lenges to  which  the  prisoner  was 
entitled.  ib 

18.  Where  a  defendant  on  a  trial  for 
crime  is  entitled  to  a  peremptory 
challenge,  the  right  continues  until 
the  juror  is   sworn.     Lindsley  v. 
The  People,  233 

19.  On  a  trial  for  manslaughter,  in 
which  the  defendant  was  entitled 
under  the  statute  to  five  peremp- 
tory challenges  after  eleven  jurors 
had  been  drawn,  a  person  drawn 
as  a  juror  was  challenged  by  the 
defendant  for  principal  cause,  and 
after  a  trial  of  the  challenge  it  was 
overruled  and  the  person  declared 
competent  to  serve  as  a  juror.   The 
court  then   asked  the    prisoner's 
counsel    if    they    challenged    the 
juror  peremptorily,  and  the  coun- 
sel  answered,    "  no."     The  juror 
then  took  his    seat  in  the  box. 
Afterwards,  and  while  the  other 
jurors  were  being  sworn,  and  before 
the  juror  in  question  was  sworn, 
the  counsel  for  defendant  insisted 
upon  the  right  of  then  perempto- 
rily challenging  the  juror.     Held, 
that  the  right  of  peremptory  chal- 
lenge still  existed — that  its  exer- 
cise at  that  time  was  an  absolute 
right  and  did  not  rest  in  the  dis- 
cretion of  the  court,  and  that  it 
had  not  boen  waived  by  the  previ- 
ous    answer    of    the    defendant's 
counsel,  declining  to  challenge  the 
juror — Mr.   Justice  DANIELS  dis- 
senting, ib 
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20.  It  is  the  duty  of  a  jury  to  find  a 
verdict  upon  the  evidence   given 
on  the  trial,  and  upon  that  alone, 
without  any  addition  to  it  or  modi- 
fication of  it,  arising  out  of  the 
peculiar  scientific  acquirements  or 
actual  knowledge  of  facts  in  con- 
troversy possessed   by  the  jurors 
or  any  of  them,  though  the  weight 
and  credit  of  such  evidence  should 
he  judged  of  by  them  in  the  light 
of  their  own  experience.    The  Peo- 
ple v.  Zeiger,  355 

21.  "Lager  beer"  falls  within  the 
term  "  intoxicating  liquors."  if  the 
use  of  it  is  ordinarily  or  commonly 
attended  with  entire  or  partial  in- 
toxication; and  Whether  such  is 
the  fact,  is  to  be  decided  by  the 
jury  upon  the  evidence  in  the  case. 
GHOVER,  P.  J.,  dissenting.  ib 

22.  The  act  of  1861  (sec.  2,  chap.  10 
of  the  Session  Laws  of  1861),  direct- 
ing that  where  the  regular  panel 
of  jurors  is  exhausted  without  ob- 
taining a  jury,  the  necessary  jurors 
shall  be  drawn  from  the  town  box 
of  the  town  in  which  the  trial  is 
had,  is  applicable  as  well  to  crimi- 
nal as  to  civil  courts.     The  People 
v.  McGeery,  653 

23.  Where  a  sheriff  is  directed  to 
summon  jurors,  they  may  be  law- 
fully summoned  by  his  deputies 
under  his  direction.  ib 


LARCENY. 

l.  In  an  indictment  for  larceny,  a 
count  charging  that  a  certain  num- 
ber of  written  promises  for  the 
payment  of  money,  called  bank 


bills,  of  the  value  and  denomi- 
nation of  five  dollars  each,  were 
feloniously  stolen  and  taken  from 
the  person  of  D.  M.,  without  alleg- 
ing that  the  act  was  done  in  the 
"  night  time,"  and  without  alleging 
that  the  property  was  of  the  value 
of  more  than  twenty-five  dollars, 
is  good  as  charging  grand  larceny, 
under  the  act  of  1862,  chapter 
374,  section  2.  The  People  v. 
Fallon,  256 

2.  On  a  trial  of  an  indictment  for 
stealing  a  bank  bill  from  D.  M.,  it 
is  not  error  in  the  court  to  refuse 
to  charge  that  the  fact  that  the 
bill  had  been  paid  to  him  for  ser- 
vices and  received  by  him  in  pay- 
ment was  no  evidence  that  the  bill 
was  genuine  or  of  the  value  of  tho 
sum  which  it  purported  to  repre- 
sent, ib 

3.  The  presumption  in  such  case  is 
in  favor  of  the  genuineness  of  the 
bill,  and  the  onus  of  proving  the 
contrary  rests  upon  the  defend- 
ant, ib 


M. 


MANSLAUGHTER. 

1.  Form  of  an  indictment  for  man- 
slaughter .  The  People  V.  Holmet,  253 

See  EVIDENCE. 

MARTIAL  LAW. 

1.  Martial  law  is  the  will  of  the  gene- 
ral who  commands  the  army.  It 
can  be  indulged  only  in  case  of 
necessity,  and  ceases  when  the 
necessity  ends.  When  called  in 
question,  the  necessity  must  be 
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affirmatively  shown  by  the  party 
assuming  to  exercise  the  power. 
In  the  Matter  of  Eagan,  676 

2.  "Where  a  citizen  of  South  Caro- 
lina, a  farmer  over  eighty  years  of 
age.  who  had  never  engaged  in  the 
military  service  or  been  connected 
with  the  army  of  the  United  States, 
or  of  the  so-called  Confederate 
States,  was  arrested  and  tried  by 
a  military  commission  and  con- 
victed of  murder,  alleged  to  have 
been  committed  in  September, 
1865,  and  sentenced  to  the  peni- 
tentiary for  life,  and  such  trial 
took  place  in  November,  1865, 
seven  months  after  the  suppres- 
sion of  the  rebellion,  and  while  the 
civil  local  courts  of  the  State  were 
in  the  full  exercise  of  their  official 
functions,  held,  that  the  proceed- 
ings were  without  jurisdiction  and 
void,  and  the  prisoner  was  dis- 
charged, ib 


MURDER. 

1.  On  the  trial  of  an  indictment  for 
murder,  after  it  had  been  proved 
that  on  Monday,  the  30th  Novem- 
ber, 1863,  the  prisoner  came  to  a 
house  of  ill-fame  where  the  de- 
ceased was  staying,  broke  open 
the  door  of  her  room,  threw  her 
upon  the  floor  and  stabbed  her 
with  a  knife  a  great  many  times, 
of  which  wounds  she  died  a  few 
days  after,  it  was  held  to  be  com- 
petent, on  the  part  of  the  prosecu- 
tion, to  prove  that  on  the  night  of 
the  day  previous  to  the  stabbing, 
the  prisoner  came  to  the  house 
where  the  homicide  occurred,  and 
asked  the  deceased  to  go  out  with 
him  away  from  the  house,  and  that 
she  refused ;  that  the  prisoner  then 
struck  her  and  bit  her  hand  and 


she  still  refused  to  go;  that  the 
prisoner  then  went  out  and  brought 
in  an  officer,  and  said  that  she  had 
stolen  his  watch,  and  that  the 
officer  then  took  both  to  the  sta- 
tion house  and  kept  them  locked 
up  there  all  night;  that  they  were 
next  morning  let  out  and  the  de- 
ceased went  back  to  "bed,  when  the 
prisoner  made  the  attack  on  her 
which  resulted  in  the  homicide, 
such  evidence  being  proper  for  the 
purpose  of  showing  deliberation 
and  malice.  Walters  v.  The  Peo- 
ple, 15 

2.  In  an  indictment  for  murder,  where 
the  true  name  of  the  deceased  is 
charged    in    the    indictment    and 
proved  on  the  trial,  there  is  no 
variance,  though   it  also  appears 
that  the  deceased  went  by  another 
name ;  and  where  the  name  charged 
in  the  indictment  is  not  the  true 
name,  yet  if  it  is  proved  that  the 
deceased  was  called  by  the  name 
charged,  it  is  sufficient,  and  there 
is  no  variance.  ib 

3.  On  the  question  of  premeditation 
and  malice,  the  court  charged  the 
jury  that  if  the  prisoner  went  to 
the  house  with  the  intent  to  kill 
the  deceased,  or  if  he  went  there 
without  intending  to  kill  her,  but 
at  the  time  he  got  hold  of  her  and 
pulled  her  out  of  bed,  a  minute 
before  the  blow  was  struck,  he  con- 
ceived the  intent  to  take  her  life, 
then    he  was    guilty  of   murder, 
held,  that  the  charge  was  not  erro- 
neous, ib 

4.  Evidence  of  appearances  on  post 
mortem  examination  of  symptoms 
of  poisoning,   opinions  of  physi- 
cions  as  to  such  symptoms,  and  as 
to  the  effect  of  arsenic  adminis- 
tered by  injection  into  the  rectum 
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testimony  of  the  chemist  and  his 
method  of  analysis  and  of  the  tests 
employed,  and  other  evidence, 
.where  the  defendant  was  charged 
with  having  committed  homicide 
by  administering  arsenic  to  the  de- 
ceased, her  step-daughter,  during 
her  sickness,  by  injection  into  the 
rectum,  and  note,  with  references, 
to  cases  of  that  character.  The 
People  v.  McCraney,  49 

5.  Charge  of  the  court  to  the  jury 
in  a  case  of  murder  explaining  the 
character  and  weight  and  applica- 
tion of  different  kinds  of  evidence, 
the  law  of  murder  and  manslaugh- 
ter, and  the  duties  of  the  jury. 
Gardiner  v.  The  People,  155 

6.  An  intent  to  kill,  formed  on  the 
instant  of  the  killing,  is  within  the 
meaning  of  the  word   "premedi- 
tated,"  under    the    act   of   1862, 
amending  the  law  of  murder,  as 
well  as  under  the  Revised  Statutes. 
Lanergan  v.  The  People,  209 

7.  Drunkenness    is    no    excuse    for 
crime,  and  a  person  who  is  volun- 
tarily in  that  condition  is  respon- 
sible for  the  consequences  of  his 
acts.  ib 

8.  Evidence  of  intoxication   is  ad- 
missible on  trials  for  murder,  be- 
cause it  may  tend  to  cast  light  upon 
the  acts,  observations  or  circum- 
stances attending  the  killing;  but 
intoxication  must  result  in  a  fixed 
mental  disease,  of  some  continu- 
ance  or  duration,   before   it  will 
have  the  effect  to  relieve  from  re- 
sponsibility for  crime.  ib 

9.  Concealment  is  evidence  of  malice, 
and  tends  to  establish  a  premedi- 
tated design  to  commit  the  deed .   ib 

10.  All  who  confederate  together  for 
the  commission  of  a  felony,  and  are 


present  aiding  and  assisting  in  its 
perpetration,  are,  in  judgment  of 
law,  equally  guilty  of  the  felony 
committed.  Carrington  v.  The 
People,  336 

11.  "Where,  on  a  trial  for  murder, 
there  was  some  evidence  tending 
to  show  that  the  prisoner  had  com- 
bined and  agreed  with  others  to 
commit  a  burglary,  and  to  take  the 
life  of  any  person   attempting  to 
prevent    the    commission    of    the 
crime  or  to  arrest  them,  and  that 
one  of  the  number,  other  than  the 
prisoner,  shot  a  policeman  who  was 
attempting  to  arrest  him,  it  was 
held  not  to  be  erroneous  for  the 
court  to  refuse  to  charge  ''that 
there  was  no  evidence  in  the  case 
which  would  authorize  a  convic- 
tion," it  being  for  the  jury  and  not 
for  the  court  to  decide  upon  the 
sufficiency  of  the  proof  of  guilt,    ib 

12.  On  a  trial  for  murder,  it  is  not 
erroneous  for  the  court  to  charge 
the  jury  that  they  have  a  right  to 
take  into -consideration  all  the  evi- 
dence  of   the   case,   showing   the 
acts  and  conduct  of  the  prisoner 
previous  to  the  commission  of  the 
alleged  offense,  as  well  as  the  tes- 
timony of  the  witnesses  speaking 
directly  to  his  character,  for  the 
purpose  of  determining  what  his 
character  was.  ib 

13.  On  the  trial  of  the  prisoner,  for 
the  murder  of  Doctor  Burdell,  the 
prosecution  was  permitted  to  prove 
what  the  prisoner  had  said  of  the 
deceased,  at  the  time  of  her  ill- 
ness, more  than  a  year  previous  to 
the  death  of  the  deceased,  for  the 
purpose  of  showing  the  relations 
existing  between  the  prisoner  and 
the  deceased.     The  People  v.  Cun- 
ningham, 398 


724 


INDEX. 


14.  And  after  it  had  been  proved 
that  the  prisoner  bad  been  deliv- 
ered ot'  a  dead  child  at  the  time 
of  such  illness,  the  prosecution  was 
allowed  to  prove  that  the  prisoner 
said  at  the  time  that  Doctor  Bur- 
dell  was  the  father  of  the  child.  '  ib 

16.  The  prosecution  was  also  permit- 
ted to  prove  that  the  prisoner  had 
said,  a  little  before  the  time  of  the 
alleged  murder,  that  Doctor  B. 
was  jealous  of  her  and  E.,  because 
he  had  looked  through  the  keyhole 
and  saw  what  he  did  not  like,  ib 

16.  It  was  held,  also,  to  be  compe- 
tent to  prove  the  fact,  on  the  part 
of  the  prosecution,  that  a  few  days 
previous  to  the   alleged  murder, 
Doctor  Burdell,  who  owned    the 
house  in  which  the  prisoner  was 
then  living,  had  agreed  to  rent  it 
to  Mrs.   S.,  though  the  prisoner 
was  not  present  at  the  making  of 
the  agreement.  ib 

17.  On  the  trial  of  an  indictment  for 
murder,  after  the  prosecution  has 
rested  the  case,  the  defense  has  no 
right  to  require  the  court  to  direct 
that  the  prosecution  call  and  ex- 
amine  other  witnesses.     It  rests 
solely  with  the  prosecution  to  de- 
termine what  witnesses   shall  be 
called  to  sustain  the  indictment,  ib 

18.  Charge  of  the  court  on  a  trial 
for  murder,  where  the  case  rests 
entirely    on    circumstantial    evi- 
dence, ib 

19\  Where  a  person  is  convicted,  np- 
on  undisputed  evidence,  of  a  capi- 
tal offense,  and  an  indispensable 
element  to  constitute  such  crime  is 
wanting,  there  being  no  proof  in 
the  case  of  its  existence,  the  Su- 
preme Court  will  reverse,  on  writ 
of  error,  although  no  valid  excep- 


tion was  taken  to  any  decision 
made  at  the  trial  or  to  the  charge 
of  the  court.  McCann  v.  The  Peo- 
ple, 629 

20.  The  prisoner  was  convicted  of 
murder.  The  evidence  showed  the 
homicide  was  committed  by  stab- 
bing the  deceased  with  a  knife,  in 
immediate  retaliation  for  insulting 
words  and  a  violent  blow  struck  the 
prisoner  by  the  deceased.  Held, 
that,  in  the  absence  of  premedi- 
tated design,  which  was  clearly 
wanting,  the  conviction  was  unau- 
thorized, and  judgment  was  re- 
versed, ib 

See  BAIL. 
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JURISDICTION 
JUET. 
PLEA. 


N. 

NOLLE  PROSEQU1 

1 .  A  nolle  prosequi  or  superseded*  is 
properly  entered  on  an  indictment 
when  a  subsequent  indictment  is 
presented  by  the  grand  jury  for 
the  same  offense.  Gardiner  v  The 
People,  155 

NUISANCE. 

1.  On  the  trial  of  an  indictment  for 
nuisance,  evidence  of  the  condition 
of  the  premises  in  question,  after 
the  finding  of  the  indictment,  is 
not  admissible.  But  a  judgment 
will  not  be  reversed  on  the  ground 
of  the  admission  of  such  evidence, 
if  it  appears  from  the  bill  of  ex- 
ceptions that  it  could  have  caused 


INDEX. 


725 


no  legal  injury  to  the  defendant. 
Taylor  v.  The  People,  347 

2.  To  convict  of  nuisance,  it  is  not 
necessary  to  establish  any  criminal 
intent.  ib 

3.  It  is  no  defense  to  an  indictment 
for  nuisance   that  the   slaughter- 
house alleged  to  constitute  it  was 

'  built  remote  from  habitations  and 
public  roads,  and  that  the  persons 
suffering  from  it  afterwards  built 
their  dwellings  within  the  reach  of 
its  stench  or  noisome  effects.  ib 

4.  It  is  only  where  an  indictment 
charges  the  business  itself  to  be  a 
nuisance,  and   avers  its  continu- 
ance, that  a  judgment  can  be  given, 
on  conviction,   enjoining  the  de- 
fendant from  continuing  his  busi- 
ness, ib 


o. 


OYER  AND  TERMINER. 

1.  In  May,  1857,  a  justice  of  the 
Supreme  Court  had  power  to  hold 
a  Court  of  Oyer  and  Terminer  in 
the  city  of  New  York,  and  it  was 
not  necessary  that  two  aldermen 
should  be  associated  with  him. 
The  People  v.  Cunningham,  398 


P. 


PLEA. 

1.  To  an  indictment  for  murder,  the 
defendant  pleaded  specially  in  bar 
to  the  jurisdiction  of  the  Court  of 
Oyer  and  Terminer  to  try  him,  and 
on  demurrer  to  the  plea  by  the 
district  attorney,  judgment  was 


given  for  the  prosecution,  and  the 
defendant  was  ordered  to  plead 
over  to  the  indictment.  He  after- 
wards pleaded  to  a  new  indictment 
found  for  the  same  offense  (a  nolle 
prosequi  having  been  entered  on 
the  first  indictment),  "once  in 
jeopardy,"  and  claimed  that  the 
judgment  on  the  plea  to  the  juris- 
diction was  a  bar  to  any  further 
prosecution  for  the  offense.  On 
demurrer  to  the  plea,  it  was  ad- 
judged bad.  A  decision  on  a  plea 
to  the  jurisdiction  is  not  a  trial  on 
the  merits,  and  does  not  place  the 
defendant  in  jeopardy,  within  the 
meaning  of  that  provision  of  our 
State  and  National  Constitutions, 
which  protects  persons  against 
being  twice  put  in  jeopardy  for  the 
same  offense.  Gardiner  v.  The 
People,  155 

2.  Where   a  special  plea  in  bar  is 
overruled,  and  the  court  requires 
the  defendant  to  plead  over  to  the 
indictment,  and  he  refuses  to  do 
so,  the  court  may  direct  a  plea  of 
not  guilty  to  be  entered.  ib 

3.  Form  of  a  plea  of  "once  put  in 
jeopardy"  for   the   same    alleged 
offense  —  of  a  demurrer  to  such 
plea,  and  joinder  in  demurrer — 
of  two  challenges  to  the  array — of 
answer  to  a  challenge  to  the  ar- 
ray of  a  record  of  conviction  in  a 
case  of  murder,  and  of  an  allow- 
ance of  a  writ  of  error  with  a  stay 
of  execution  of  the  sentence.       ib 

See  JURISDICTION. 

POISONING. 

1 .  An  indictment  charging  that  the 
defendant  administered  poison  is 
sustained  by  proof  that  the  defend- 
ant obtained  the  poison  and  mixed 
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it  with  the  food  which  he  knew  was 
prepared  for  the  use  of  the  person 
poisoned.  La  Beau  v.  The  Peo- 
ple, 871 

2.  It  was  charged  in  an  indictment 
that  the  defendant  "  did  adminis- 
ter and  did  cause  and  procure  to 
be  administered,"  certain  poison, 
8tc.  Held,  that  it  was  not  liable  to 
the  objection  of  duplicity,  though 
the  statute,  by  using  the  disjunc- 
tive, had  made  "administering" 
and  "  causing  and  procuring  to  be 
administered,"  separate  and  dis- 
tinct offenses.  ib 

8.  On  the  trial  of  an  indictment  for 
murder  by  poisoning,  it  is  compe- 
tent, upon  the  question  of  intent, 
to  prove  that  a  short  time  before 
the  procuring  of  the  poison,  the 
defendant  had  in  his  possession 
a  "slung  shot"  with  which  he 
threatened  that  he  would  take  the 
life  of  the  deceased,  and,  with  such 
proof,  the  weapons  may  be  exhib- 
ited in  court  and  identified  before 
the  jury.  ib 

4.  Form  of  an  indictment  for  murder 
by  poisoning.  ib 

PRACTICE. 

1.  The  right  given  by  the  Revised 
Statutes  to  obtain  a  review  of  a 
criminal  case  on  exceptions  super- 
sedes the  necessity  for  the  practice 
previously  established,  by  which 
an  inferior  court  of  criminal  juris- 
diction, after  conviction,  suspend- 
ed sentence  and  asked  for  and  ob- 
tained the  advice  of  the  Supreme 
Court  as  to  doubtful  questions  of 
law  that  had  arisen  on  the  trial. 
The  People  v.  Bruno,  657 


for  the  Supreme  Court  to  entertain 
such  an  application,  and  to  decide 
it  upon  its  merits.  ib 

3.  Where   an   indictment  contained 
two  counts,  one  for  larceny  and  tho 
other  for  receiving  stolen  property, 
knowing  it  to  have   been   stolen, 
and  the  jury  found  a  general  ver- 
dict of  guilty,  and  it  appeared  that 
both  counts  related  to  the   same 
transaction,  held,  that  there  was  no 
ground  for  sustaining  a  motion  in 
arrest  of  judgment,  but  that  judg- 
ment should  be  given  for  the  high- 
est grade  of  offense.  ib 

4.  A  motion  in  arrest  of  judgment 
is  not  limited  to  the  indictment, 
but  may  be  made  on  the  whole  re- 
cord, which  includes  the  verdict,  ib 

5.  Form  of  an  entry  on  the  record 
made  by  the   Court  of  Sessions, 
for  the  purpose  of  asking  the  ad- 
vice of  the  Supreme  Court  upon 
questions  of  law  involved  in  the 
case.  ib 


R. 

ROBBERY. 

1.  In  an  indictment  for  robbery  in 
the  first  degree,  the  prisoner  was 
charged  with  taking  "bank  bills 
of  banks,  to  the  jurors  unknown, 
and  of  a  number  and  denomination 
to  the  jurors  aforesaid  unknown, 
of  the  value  of  forty-nine  dollars, 
&c.,  &c.,"  and  the  allegation  was 
held  to  be  sufficient.     Quin/an  v. 
The  People,  9 

2.  Form  of  an  indictment  for  robbery 
in  the  first  degree.  ib 


2.  Such  practice,  aowever,  has  not    3.  On  the  trial  of  an  indictment  for 
been  abolished,  and  it  is  competent  •      robbery,  the  question  whether  the 
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act  was  done  with  a  felonious  intent 
is  exclusively  one  of  fact,  to  be  de- 
cided by  the  jury.  The  People  v. 
E.  H.  Hall,  642 

4.  The  mere  snatching  of  an  article 
of  property  from  the  person  of  an- 
other is  not  robbery.  ib 

6.  Form  of  an  indictment  for  rob- 
bery, ib 

See  HUSBAND  AND  WIFE. 


s. 


SELLING  LIQUOR. 

1.  Under  an  indictment  charging  the 
selling  of  liquor  by  the  glass,  to  be 
drank  upon  the  premises,  without 
license,   the   defendant    having  a 
tavern-keeper's  license,  cannot  be 
convicted  on  proof  that  he  sold  a 
glass  on  Sunday  which  was  drank 
upon  the  premises,  the  indictment 
not  being  descriptive  of  that  oflense . 
The  People  v.  Brown,  666 

2,  An    indictment    contained    two 
counts,  one  for  selling  liquor,  by 
measure,  in  quantities  less  than  five 
gallons,  and  the  other  for  selling 
by  the  glass,  to  be  drank  upon  the 
premises,  without  license.    Com- 
petent evidence  was  given  under 
the  first  count,  and  incompetent 
evidence  was  received  in  support 
of  the  second  count,  to  which  an 
exception  was  taken.     The  jury 
gave  a  general  verdict  of  guilty. 
On  certiorari,  the  conviction  was 


reversed  for  error  in  admitting  the 
evidence  under  the  second  count.  t6 

SUPERVISORS. 

1.  A  board  of  supervisors,  in  exam- 
ining,  settling    and    allowing  ac- 
counts   against  the    county,   acts 
judicially;  and  if  a  member  of  the 
board,  in  the  performance  of  such 
duties,  acts  fraudulently  or  cor- 
ruptly,  he  is  guilty  of  a  misde- 
meanor."     The    People    v.    Stock- 
ing. 263 

2.  It  is  competent  for  a  board  of 
supervisors  to  re-examine  an  ac- 
count once  passed  upon,  and  to 
allow  or  reject  it,  or  reduce  the 
amount  previously  allowed.          ib 

8.  When  a  member  of  a  board  of 
supervisors  acts  corruptly  in  ex- 
amining, settling  and  allowing  ac- 
counts against  the  county,  he  can 
not  defend  himself  against  an  in- 
dictment for  a  misdemeanor  by 
showing  that  the  board  exceeded 
its  powers  and  acted  without  juris- 
diction, ib 


w. 

WRIT  OF  ERROR. 

1.  A  judgment  of  the  Supreme  Court, 
on  writ  of  error,  reversing  a  judg- 
ment of  the  Court  of  Oyer  and 
Terminer  sustaining  a  demurrer  to 
an  indictment,  is  not  a  final  judg- 
ment, reviewable  by  writ  of  error 
in  this  court.  Paige  v.  The  Peo- 
ple, 683 
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